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GENERAL  COUNSEL'S  EXHIBIT  No.  1-A 

United  States  of  America 
National  Labor  Relations  Board 

CHARGE  AGAINST  LABOR  ORGANIZATION 
OR  ITS  AGENTS 

Case  No.:  21-CB-561.  Date  Filed:  2/1/54. 

1.  Labor  Organization  or  its  Agents  Against 
Which  Charge  Is  Brought:  Name:  International 
Association  of  Machinists,  Guided  Missile  Lodge 
1254. 

Address :  637  W.  2nd  Street,  Pomona,  California. 

The  above-named  organization  or  its  agents  has 
engaged  in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  (8b)  Subsections 
1  (A)  and  (2)  of  the  National  Labor  Relations  Act, 
and  these  unfair  labor  practices  are  unfair  labor 
practices  affecting  commerce  within  the  meaning  of 
the  Act. 

2.  Basis  of  the  Charge : 

The  above-named  labor  organization,  acting 
through  its  officers,  agents,  or  employees,  on  or  about 
January  15,  1954,  caused  or  attempted  to  cause  an 
employer,  Consolidated  Vultee  Aircraft  Corpora- 
tion, Guided  Missile  Division,  Pomona,  California, 
to  discharge  the  undersigned  in  violation  of  Section 
8  (b)  (2). 

By  these  and  by  other  acts,  said  labor  organiza- 
tion, acting  through  its  officers,  agents,  and  employ- 
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ees,  restrained  or  coerced  employees,  including  the 
undersigned,  in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act. 

3.  Name  of  Employer:  Consolidated  Vultee  Air- 
craft Corporation,  Guided  Missile  Division. 

4.  Location  of  Plant  Involved:  P.  O.  Box  1011, 
Pomona,  California. 

5.  Nature  of  Employer's  Business:  Mfg.  Guided 
Missiles. 

6.  No.  of  Workers  Employed:  3000. 

7.  Full  Name  of  Party  Filing  Charge:  Charles 
E.  Pense. 

8.  Address  of  Party  Filing  Charge:  190  W. 
Kingsley  Ave.,  Pomona,  California. 

9.  Declaration:  I  declare  that  I  have  read  the 
above  charge  and  that  the  statements  therein  are 
true  to  the  best  of  my  knowledge  and  belief. 

/s/  By   C.  E.  PENSE, 
An  Individual 

February  1,  1954. 

Affidavit  of  Service  by  Mail  and  Return  Postal 
Receipts  Attached. 


r 
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GENERAL  COUNSEL'S  EXHIBIT  No.  1-B 

United  States  of  America 
National  Labor  Relations  Board 

CHARGE  AGAINST  EMPLOYER 
Case  No.:  21-CA-1911.  Date  Filed:  2/1/54. 

1.  Employer  Against  Whom  Charge  Is  Brought: 
Name  of  Employer:  Consolidated  Vultee  Aircraft 
Corporation,  Pomona  Division. 

Nmnber  of  Workers  Employed :  3000. 

Address  of  Establishment:  P.  O.  Box  1011,  Po- 
mona, California. 

Type  of  Establishment:  Factory. 

Identify  principal  product  or  service:  Guided 
Missile. 

The  above-named  employer  has  engaged  in  and  is 
engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (a),  Subsections  (1)  and  (3)  of  the 
National  Labor  Relations  Act,  and  these  unfair  la- 
bor practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  the  Act. 

2.  Basis  of  the  Charge : 

On  or  about  January  15,  1954,  the  above  named 
employer,  acting  through  his  officers,  agents,  or  em- 
ployees, discharged  the  undersigned  in  violation  of 
Sections  (a)  (3). 

By  these  and  other  acts  the  above  named  em- 
ployer, acting  through  his  officers,  agents,  and  em- 
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ployees,  interfered  with,  restrained,  or  coerced 
employees,  including  the  undersigned,  in  the  exer- 
cise of  the  rights  guaranteed  in  Section  7  of  the  Act. 

3.  Full  Name  of  Labor  Organization,  Including 
Local  Name  and  Number,  or  Person  Filing  Charge : 
Charles  E.  Pense. 

4.  Address:     190    "W.    Kingsley   Ave.,    Pomona, 

California. 

5.  Full  Name  of  National  or  International  Labor 
Organization  of  Which  It  Is  an  Affiliate  or  Constitu- 
ent Unit :   (An  Individual) . 

***** 

7.  Declaration:  I  declare  that  I  have  read  the 
above  charge  and  that  the  statements  therein  are 
true  to  the  best  of  my  knowledge  and  belief. 

/s/  By   C.  E.  PENSE, 
An  Individual 

February  1,  1954. 

Affidavit  of  Service  by  Mail  and  Postal  Return 
Receipts  Attached. 
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GENERAL  COUNSEL'S  EXHIBIT  No.  1-E 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Twenty-First  Region 

Case  No.  21-CA-1911 

In  the  Matter  of 

CONSOLIDATED  VULTEE  AIRCRAFT  COR- 
PORATION, POMONA  DIVISION, 

and 

CHARLES  E.  PENSE,  An  Individual. 

Case  No.  21-CB-561 

In  the  Matter  of 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, GUIDED  MISSILE  LODGE 
1254 

and 

CHARLES  E.  PENSE,  An  Individual. 

ORDER  CONSOLIDATING  CASES  AND 
NOTICE  OF  HEARING 

The  General  Counsel  for  the  National  Labor  Rela- 
tions Board  having  duly  considered  the  matter  and 
deeming  it  necessary  in  order  to  effectuate  the  pur- 
poses of  the  National  Labor  Relations  Act,  as 
amended,  and  to  avoid  imnecessary  costs  or  delay, 

Hereby  Orders,  pursuant  to  Section  102.33  (b)  of 
the  National  Labor  Relations  Board  Rules  and  Reg- 
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ulations,  Series  6,  as  amended,  that  these  cases  be, 
and  they  hereby  are,  consolidated. 

Please  Take  Notice  that  on  the  24th  day  of  May, 
1954,  at  10:00  a.m.,  in  Room  704,  111  West  Seventh 
Street,  Los  Angeles,  California,  a  hearing  will  be 
conducted  before  a  duly  designated  Trial  Examiner 
of  the  National  Labor  Relations  Board  on  the  alle- 
gations set  forth  in  the  Consolidated  Complaint  at- 
tached hereto,  at  which  time  and  place  you  will  have 
the  right  to  appear  in  person,  or  otherwise,  and  give 
testimony.  Copies  of  the  Charges  upon  which  the 
Consolidated  Complaint  is  based  are  attached  hereto. 

You  are  further  notified  that,  pursuant  to  Section 
102.15  of  the  Board's  Rules  and  Regulations,  you 
shall  file  with  the  undersigned  Acting  Regional  Di- 
rector, acting  in  this  matter  as  agent  of  the  National 
Labor  Relations  Board,  an  answer  to  the  said  Con- 
solidated Complaint  within  ten  (10)  days  from  the 
service  thereof  and  that  unless  you  do  so  all  of  the 
allegations  in  the  Consolidated  Complaint  shall  be 
deemed  to  be  admitted  as  true  and  may  be  so  found 
by  the  Board. 

In  Witness  Whereof,  the  General  Counsel  of  the 
National  Labor  Relations  Board,  on  behalf  of  the 
Board,  has  caused  this  Consolidated  Complaint  and 
Order  Consolidating  Cases  and  Notice  of  Hearing  to 
be  signed  by  the  Acting  Regional  Director  for  the 
Twenty-First  Region  on  this  30th  day  of  April,  1954. 
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[Seal]  /s/  GEO.  A.  YAGER, 

Acting  Regional  Director,  National  Labor  Relations 
Board,  Twenty-First  Region. 

Affidavit  of  Service  by  Mail  and  Return  Postal 
Receipts  Attached. 


GENERAL  COUNSEL'S  EXHIBIT  No.  1-P 
[Title  of  Board  and  Cause.] 

CONSOLIDATED  COMPLAINT 

It  having  been  charged  by  Charles  E.  Pense,  here- 
after called  Pense,  that  Consolidated  Vultee  Air- 
craft Corporation,  Pomona  Division,  hereafter 
called  the  Company,  and  International  Association 
of  Machinists,  Guided  Missile  Lodge  1254,  hereafter 
called  the  Union,  have  engaged  in  and  are  engaging 
in  unfair  labor  practices  affecting  commerce  as  set 
forth  and  defined  in  the  National  Labor  Relations 
Act,  as  amended.  Public  LaAv  101,  80th  Congress, 
First  Session,  hereinafter  called  the  Act,  the  Gen- 
eral Counsel  of  the  National  Labor  Relations  Board, 
by  the  Acting  Regional  Director  for  the  Twenty- 
First  Region,  designated  by  the  Board's  Rules  and 
Regulations,  Series  6,  as  amended.  Section  102.15, 
hereby  issues  this  Consolidated  Complaint  and  al- 
leges as  follows : 

1.  The  Company  is  a  division  of  Consolidated 
Vultee  Aircraft  Corporation,  a  Delaware  corpora- 
tion which  is  engaged  in  the  manufacture,  develop- 
ment, design  and  sale  of  military  and  commercial 
aircraft  (including  guided  missiles),  aircraft  parts 
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and  accessories  in  San  Diego,  California,  Pomona, 
California,  Fort  Worth,  Texas,  and  various  other 
locations  throughout  the  United  States,  and  which 
is  one  of  the  largest  aircraft  manufacturing  corpora- 
tions in  the  United  States.  The  Company  is  engaged 
in  the  manufacture  of  guided  missiles  for  the  armed 
forces  of  the  United  States  and,  during  the  jjast  fis- 
cal year,  purchased  raw  materials  and  supplies  val- 
ued in  excess  of  $1,000,000  outside  the  State  of  Cali- 
fornia. The  operations  of  the  Company  and  of 
Consolidated  Vultee  Aircraft  Corporation  have  a 
substantial  effect  on  national  defense. 

2.  The  Company  and  Consolidated  Yultee  Air- 
craft Corporation  are,  and  at  all  times  material 
herein  have  been,  engaged  in  commerce  within  the 
meaning  of  Section  2,  subsections  (6)  and  (7)  of  the 
Act. 

3.  The  Union  is  a  labor  organization  within  the 
meaning  of  Section  2,  subsection  (5)  of  the  Act. 

4.  During  the  period  from  August  1,  1953,  until 
on  or  about  February  1,  1954,  the  Company  and  the 
Union  continued  in  effect  and  enforced  a  pro^dsion 
of  a  pre^dously  concluded  collective  bargaining  con- 
tract which  read  in  part  as  follows : 

^^Article  XIY 
Union  Security 

"Section  1.  Any  employee  within  the  bargaining 
unit  who,  on  the  effective  date  of  this  agreement,  is 
a  member  of  the  Union  in  good  standing,  and  each 
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employee  within  the  bargaining  unit  who  thereafter 
becomes  a  member  of  the  Union  shall  pay  while  on 
the  Company's  active  payroll  and  a  member  of  the 
Union,  initiation  fees,  monthly  dues  and  general 
assessments  levied  by  the  International  Association 
of  Machinists,  Guided  Missile  Lodge  No.  1254,  in 
accordance  with  the  constitution  and  by-laws  of  the 
Union  as  a  condition  of  employment  while  in  the 
bargaining  unit,  j)rovided  that  in  no  event  shall  the 
initiation  fee,  monthly  dues  or  general  assessment 
exceed  the  amount  specified  in  the  constitution  and 
by-laws ;  and  each  employee  who,  after  the  effective 
date  of  this  agreement,  is  separated  from  the  bar- 
gaining unit  and  who  at  such  time  is  subject  to  the 
provisions  of  this  section  shall,  upon  rehire  within 
the  bargaining  unit,  again  pay  regular  dues  to  the 
Union  commencing  with  the  date  of  rehire;  pro- 
vided, further,  that  any  employee  may  withdraw 
from  membership  in  the  Union  by  notifying  the 
Union  and  the  Company  by  registered  mail,  post- 
marked between  August  1  to  August  15  of  the  then 
currently  effective  yearly  period. 

"Section  2.  No  employee,  as  a  condition  of  em- 
ployment while  in  the  bargaining  unit,  shall  be  re- 
quired to  pay  while  on  the  Company's  active  payroll 
any  Union  membership  dues,  fees  or  general  assess- 
ments covering  any  period  during  which  the  em- 
ployee was  not  in  the  bargaining  unit  or  was  not  on 
the  Company's  active  payroll. 

"Section  3.  Any  employee  subject  to  the  provi- 
sions of  Section  1  above,  who  is  thereafter  separated 
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from  the  bargaining  unit,  shall  upon  his  re-employ- 
ment in  a  job  mthin  the  bargaining  imit  again  pay 
membershix^  dues  to  the  Union  in  accordance  with 
Section  1  above,  unless  such  employee  has  with- 
drawn from  membership  with  the  Union  in  accord- 
ance with  this  Article." 

5.  On  or  about  December  1,  1953,  the  Union  can- 
celed the  membership  of  Pense  in  the  Union  alleg- 
edly for  the  reason  that  Pense  was  delinquent  in  his 
payment  of  dues  to  the  Union  for  more  than  3 
months,  and  on  or  about  January  14,  1954,  and  con- 
tinuously since  that  date,  the  Union  has  refused  to 
reinstate  him  to  membership  in  the  Union.  During 
the  period  from  on  or  about  September  1,  1953,  to  on 
or  about  January  1,  1954,  the  Union  failed  to  cancel 
the  membership  in  the  Union  of  other  employees  of 
the  Company  who  were  delinquent  in  their  dues  pay- 
ments to  the  Union  for  more  than  3  months,  and 
during  the  period  from  on  or  about  December  1, 
1953,  to  on  or  about  February  1,  1954,  reinstated  to 
meml^ership  in  the  Union  other  employees  of  the 
Company  who  were  delinquent  in  their  dues  pay- 
ments to  the  Union  for  more  than  3  months.  This 
disparity  between  the  treatment  accorded  by  the 
Union  to  Pense  and  the  treatment  accorded  by  the 
Union  to  said  other  employees  was  due  to  the  fact 
that  Pense  had  assisted  other  employees  of  the  Com- 
pany to  prepare,  in  accordance  with  the  provisions 
of  the  contract  then  in  effect  between  the  Company 
and  the  Union,  revocations  of  their  previously  given 
authorizations  to  the  Company  to  deduct  their  union 
dues,  initiation  fees  and  assessments  from  their  pay. 
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6.  On  or  about  December  7,  1953,  the  Union  re- 
quested and  demanded  of  the  Company  to  discharge 
Pense  from  its  emplojrment,  and  since  that  date  the 
Union  has  persisted  in  its  request  and  demand  not 
to  reinstate  or  reemploy  Pense,  these  requests  and 
demands  allegedly  being  predicated  on  the  reason 
that  Pense  was  delinquent  in  his  payment  of  dues  to 
the  Union  and  had  forfeited  his  membership  in  the 
Union. 

7.  On  or  about  January  15,  1954,  the  Company 
acceded  to  said  request  and  demand  of  the  Union 
and  discharged  Pense  from  its  employment,  and, 
since  that  date,  the  Company,  acceding  to  the 
Union's  request  and  demand,  has  refused,  and  con- 
tinues to  refuse,  to  reinstate  or  reemploy  Pense  for 
the  sole  reason  that  the  Union  had  requested  and 
required  his  discharge. 

8.  By  the  acts  and  conduct  set  forth  in  para- 
graph 4  the  Company  continued  in  effect  and  en- 
forced a  contractual  provision  which  makes  the  pay- 
ment of  assessments  a  condition  of  employment  and 
which  requires  as  a  condition  of  employment  in  re- 
spect to  certain  employees  of  the  Company  member- 
ship in  the  Union  prior  to  the  thirtieth  day  follow- 
ing the  beginning  of  their  employment  or  reemploy- 
ment in  a  job  within  the  bargaining  unit  and  prior 
to  the  thirtieth  day  following  the  effective  date  of 
the  contract,  which  contractual  provision  is  there- 
fore in  violation  of  Section  8  (a)  (3)  of  the  Act,  and 
the  Company  thereby  discriminated  in  regard  to 
tenure  of  employment  to  encourage  membership  in 
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the  Union  and  interfered  with,  restrained  and  co- 
erced employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act  and  thus  engaged  in 
unfair  labor  practices  within  the  meaning  of  Sec- 
tions 8  (a)  (1)  and  8  (a)  (3)  of  the  Act. 

9.  By  the  acts  and  conduct  set  forth  in  paragraph 
4  the  Union  continued  in  effect  and  enforced  a  con- 
tractual provision  which  makes  the  payment  of  as- 
sessments a  condition  of  employment  and  which  re- 
quires as  a  condition  of  employment  in  respect  to 
certain  employees  of  the  Company  membership  in 
the  Union  prior  to  the  thirtieth  day  following  the 
beginning  of  their  emj^loyment  or  reemployment  in 
a  job  within  the  bargaining  unit  and  prior  to  the 
thirtieth  day  following  the  effective  date  of  the  con- 
tract, which  contractual  provision  is  therefore  in 
violation  of  Section  8  (a)  (3)  of  the  Act,  and  the 
Union  thereby  caused  the  Company  to  discriminate 
against  employees  in  violation  of  Section  8  (a)  (3) 
of  the  Act,  and  restrained  and  coerced  employees  in 
the  exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act  and  thus  engaged  in  unfair  labor  practices 
within  the  meaning  of  Sections  8  (b)  (1)  (A)  and 
8  (b)  (2)  of  the  Act. 

10.  By  making  and  persisting  in  the  requests  and 
demands  set  forth  in  paragraph  6,  while  there  was 
not  in  effect  between  the  Company  and  the  Union,  a 
valid  and  lawful  contractual  provision  requiring 
membership  in  the  Union  as  a  condition  of  employ- 
ment, the  Union  caused,  and  is  now  causing,  an  em- 
ployer to  discriminate  against  an  employee  in  viola- 
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tion  of  Section  8  (a)  (3)  of  the  Act,  and  restrained 
and  coerced  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act,  and  it  thereby 
engaged,  and  is  now  engaging,  in  unfair  labor  prac- 
tices within  the  meaning  of  Sections  8  (b)  (2)  and 
8  (b)  (1)  (A)  of  the  Act. 

11.  By  making  and  persisting  in  the  requests  and 
demands  set  forth  in  paragraph  6,  while,  as  set  forth 
in  paragraph  5,  according  Pense  treatment  disparate 
from  that  accorded  other  employees  of  the  Company, 
the  Union  caused,  and  is  now  causing,  an  employer 
to  discriminate  against  an  employee  to  whom  mem- 
bership in  the  Union  was  not  available  on  the  same 
terms  and  conditions  generally  applicable  to  other 
members  and  with  respect  to  whom  membership  in 
the  Union  has  been  terminated  and  denied  on 
grounds  other  than  his  failure  to  tender  the  periodic 
dues  and  the  initiation  fees  uniformly  required  as  a 
condition  of  acquiring  or  retaining  membership,  and 
restrained  and  coerced  employees  in  the  exercise  of 
the  rights  guaranteed  in  Section  7  of  the  Act,  and 
the  Union  thereby  engaged,  and  is  now  engaging,  in 
unfair  labor  practices  within  the  meaning  of  Sec- 
tions 8  (b)  (2)  and  8  (b)  (1)  (A)  of  the  Act. 

12.  By  acceding  to  the  requests  and  demands  of 
the  Union  and  discharging  Pense,  as  set  forth  in 
paragraph  7,  while  there  was  not  in  effect  between 
the  Company  and  the  Union  a  valid  and  lawful  con- 
tractual provision  requiring  membership  in  the 
Union  as  a  condition  of  employment,  the  Company 
discriminated,  and  is  now  discriminating,  against  an 
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employee  in  tenure  of  employment  to  encourage 
membership  in  the  Union,  and  interfered  with,  re- 
strained and  coerced,  and  is  now  interfering,  re- 
straining and  coercing,  employees  in  the  exercise  of 
the  rights  guaranteed  in  Section  7  of  the  Act,  and  it 
thereby  engaged,  and  is  now  engaging,  in  unfair 
labor  practices  within  the  meaning  of  Sections  8 
(a)  (1)  and  8  (a)  (3)  of  the  Act. 

13.  The  acts  and  conduct  of  the  Company  and  of 
the  Union  set  forth  and  described  in  paragraphs  4 
through  12  above,  occurring  in  connection  with  the 
business  of  the  Company  as  described  above,  have  a 
close,  intimate  and  substantial  relation  to  commerce 
as  defined  in  Section  2,  subsection  (6)  of  the  Act 
and  have  led  and  tend  to  lead  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 
of  commerce  as  defined  in  Section  2,  subsection  (7) 
of  the  Act. 

14.  The  acts  and  conduct  of  the  Company  and  of 
the  Union  set  forth  and  described  in  paragraphs  4 
through  12  above,  occurring  in  connection  with  the 
business  of  the  Company  as  described  above,  consti- 
tute unfair  labor  practices  affecting  commerce 
within  the  meaning  of  Section  8  (a),  subsections 
(1)  and  (3),  Section  8  (b),  subsections  (1)  (A)  and 
(2),  and  Section  2,  subsections  (6)  and  (7)  of  the 
Act. 

Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  by 
the  Acting  Regional  Director  for  the  Twenty-First 
Region,  this  30th  day  of  April,  1954,  issues  this  Con- 
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solidated  Complaint  against  the  Company  and  the 
Union. 

[Seal]  GEO.  A.  YAGER, 

Acting  Regional  Director,  National  Labor  Relations 
Board,  Twenty-First  Region. 

Affidavit  of  Service  by  Mail  and  Postal  Return 
Receipts  Attached. 


GENERAL  COUNSEL'S  EXHIBIT  No.  1-L 
[Title  of  Board  and  Cause.] 

ANSWER  TO  COMPLAINT  BY 
RESPONDENT  UNION 

Comes  now  the  International  Association  of  Ma- 
chinists for  itself  and  in  behalf  of  its  Guided  Mis- 
sile Lodge  1254,  Respondent  Union,  in  the  above 
entitled  matter  with  its  answer  to  the  allegations 
set  forth  in  the  Consolidated  Complaint. 

In  general,  the  Respondent  Union  denies  each 
and  every,  any  and  all,  allegations  or  charges  that 
it  has  or  that  it  is  engaged  in  unfair  labor  practices 
either  by  itself  or  in  collusion  with  or  in  coopera- 
tion with  Respondent  Employer. 

The  Union  answers  hereinafter  the  itemized  and 
numbered  allegations  in  the  Consolidated  Complaint 
in  the  same  order,  identifying  the  answer  by  the 
same  niuneral  used  in  the  Complaint  as  follows: 

1.  The  Union  is  without  accurate  knowledge  as 
to  the  financial  and  manufacturing  data  of  the  Com- 
pany, and  is,  therefore,  unable  to  admit  or  deny  the 
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allegations   in   Paragraph   1    of   the    Consolidated 
Complaint. 

2.  The  Union  for  the  reason  set  forth  in  1  above 
denies  the  allegations  of  commerce — in  so  doing, 
however,  we  do  not  raise  the  question  of  jurisdic- 
tion of  the  Board  as  defense. 

3.  The  Union  admits  it  is  a  Labor  Organization 
within  the  meaning  of  Section  2,  Subsection  (5) 
of  the  Act. 

4.  The  Union  admits  that  its  Collective  Bargain- 
ing Agreement  with  Respondent  Company  contained 
the  provisions  as  alleged. 

5.  The  Union  denies  the  allegations,  implications, 
and  distortions  of  facts  set  forth  in  this  Paragraph 
of  the  Complaint,  and  denies  generally  and  specif- 
ically the  conclusions  drawn  by  the  General  Comisel 
from  the  alleged  facts. 

The  Union  admits  that  Pense  automatically  can- 
celled his  membership  including  all  his  rights,  privi- 
leges, and  benefits  derived  therefrom  in  accordance 
with  the  laws  of  the  Union  by  reason  of  his  failure 
to  pay  the  dues  uniformally  required  prior  to  De- 
cember 1,  1953. 

The  ambiguous  allegations  by  the  General  Coun- 
sel contained  in  the  sentence: 

'^  During  the  period  from  on  or  about  September 
1,  1953,  to  on  or  about  January  1,  1954,  the  Union 
failed  to  cancel  the  membership  in  the  Union  of 
other  employees  of  the  Company  who  were  delin- 
quent in  their  dues  payments  to  the  Union  for  more 
than  3  months,  and  during  the  period  from  on  or 
about  December  1,  1953,  to  on  or  about  February 
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1,  1954,  reinstated  to  membershii)  in  the  Union 
other  employees  of  the  Company  who  were  delin- 
quent in  their  dues  payments  to  the  Union  for  more 
than  3  months." 

poses  a  serious  question  for  Respondent  Union  be- 
cause we  do  not  know,  what  members,  if  any  so 
exist,  as  described,  the  General  Counsel  is  referring 
to,  nor  can  we  ascertain  what  disparity  exists  for 
what  reasons  until  and  unless  we  know  what  mem- 
bers the  General  Counsel  refers  to  and  relies  on  to 
support  his  allegations. 

6.  The  Union  admits  that  it  requested  the  dis- 
charge of  Pense  in  accordance  with  the  terms  and 
provisions  of  the  Agreement  between  the  Company 
and  the  Union  then  in  effect,  and  denies  that  it  has 
persisted  and  demanded  that  the  Company  decline 
to  reinstate  and  re-employ  Pense  for  any  reason 
whatsoever. 

7.  The  Union  believes  that  Pense  was  tenxiinated 
on  or  about  January  15,  1954,  but  denies  that  any 
actions  by  the  Company  since  tliat  time  in  connec- 
tion with  Pense  is  in  any  manner  related  to  a 
Union  request  or  demand.  Respondent  Union  denies 
that  it  has  knowledge  of  the  Company's  motives  or 
reasons  for  any  acts  performed  by  the  Company. 

8.  &  9.  The  Union  denies  generally  and  spe- 
cifically all  the  allegations,  implications,  and  con- 
clusions that  the  Company  or  the  Union  in  any 
way,  manner,  or  form  violated  any  section  of  the 
Act  and  averse  by  way  of  an  affirmative  defense 
that  a  valid  and  legal  agreement  was  in  force  and 
effect  and  that  the  question  of  an  assessment  is  not 
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an  issue  in  this  case;  that  all  acts  by  either  the 
Company  or  the  Union  in  connection  \yith  the  ter- 
mination of  Pense  was  proper  and  legal  in  all  re- 
spects. 

10.  The  Union  denies  generally  and  specifically 
that  it  has  caused  the  Company  to  discriminate 
against  Pense  or  any  other  employee,  or  that  it 
caused  any  violation  of  any  section  of  the  Act. 

11.  The  Union  is  without  knowledge  as  to  what 
disparite  treatment  the  General  Counsel  is  refer- 
ring to  or  relying  on  as  the  basis  of  any  allegations 
of  discrimination,  and  urges  that  disparite  treat- 
ment as  such  is  not  per  se  violative  of  the  Act. 

The  Union  denies  any  and  all  allegations,  impli- 
cations, or  conclusions  that  infer  that  membership 
in  the  Union  was  not  available  on  the  same  terms 
and  conditions  generally  applicable  to  other  mem- 
bers or  persons  who  have  been  similarly  classified 
or  are  similarly  situated,  or  infer  tliat  Pense  was 
terminated  on  grounds  other  than  his  failure  to 
tender  the  periodic  dues  and  initiation  fees  uni- 
formally  required  as  a  condition  of  acquiring  or 
retaining  membership.  The  Union  denies  that  it 
has  in  any  way  violated  Section  8  (b)  (2)  and  8  (b) 
(1)  (A)  of  the  Act. 

12.  The  Union  denies  that  it  has  any  knowledge 
of  any  acts  by  the  Company  that  would  be  viola- 
tive of  Section  8  (a)  (1)  and  8  (a)  (3)  of  the  Act. 

13.  The  Union  denies  that  the  acts  and  conduct 
described  in  Paragraphs  4  through  12,  even  if  true, 
would  have  an  intimate  and  substantial  relations  to 
commerce  or  that  it  would  lead  or  tend  to  lead  to 
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labor  disputes  that  would  burden  or  obstruct  com- 
merce or  the  free  flow  of  commerce. 

14.  The  Union  denies  that  any  or  all  of  the  alle- 
gations, implications,  or  conclusions  advanced  by 
the  General  Counsel  in  the  Complaint  as  a  whole 
constitutes  unfair  labor  practices  which  have  any 
effect  whatsoever  upon  commerce  within  any  sec- 
tions of  the  Act. 

Respectfully  submitted, 

/s/  A.  C.  McGRAW, 
Grand  Lodge  Representative,  International  Asso- 
ciation of  Machinists,  for  Itself  and  in  Behalf 
of  Its  Subordinate  Local  Lodge  1254. 

Duly  verified. 

Proof  of  Service  by  Mail  Attached. 


GENERAL  COUNSEL'S  EXHIBIT  No.  1-M 
[Title  of  Board  and  Cause.] 

ANSWER  OF  RESPONDENT 

The  Respondent  answering  the  complaint  herein, 
hereby  admits,  avers  and  denies,  as  follows: 

I. 

Answering  paragraphs  1  and  2  of  the  Complaint 
herein,  the  Respondent,  General  Dynamics  Corpora- 
tion, admits  the  allegations  therein  contained  in  so 
far  as  said  allegations  relate  to  the  business  and 
affairs  of  its  Convair  Division  and  specifically  avers 
as  follows : 
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Consolidated  Vultee  Aircraft  Corporation  for  a 
number  of  j^ears  up  to  April  30,  1954,  was  pri- 
marily engaged  in  the  manufacture,  development, 
design  and  sale  of  military  and  commercial  aircraft, 
missiles,  aircraft  parts  and  accessories.  The  General 
Offices  of  Consolidated  Vultee  Aircraft  Corporation 
were  located  at  San  Diego,  California,  with  various 
manufacturing  Divisions  located  as  follows: 

Pomona  Division — Pomona,  California   . 
San  Diego  Division — San  Diego,  California 
Fort  Worth  Division — Fort  Worth,  Texas 
Daingerfield  Division — Daingerfield,  Texas 

Effective  as  of  the  close  of  business  April  30, 
1954,  Consolidated  Vultee  Aircraft  Corporation,  a 
Delaware  corporation,  merged  with  and  into  Gen- 
eral Dynamics  Corporation,  a  Delaware  corporation, 
the  surviving  corporation  to  be  known  as  General 
Dynamics  Corporation.  Said  merger  was  effected  in 
accordance  with  the  Statutes  of  the  State  of  Dela- 
ware and  resulted  in  the  transfer  of  all  Consoli- 
dated Vultee  Aircraft  Corporation  rights,  privi- 
leges, business,  property,  assets,  etc.,  to,  and  the 
assumption  of  all  Consolidated  Vultee  Aircraft  Cor- 
poration obligations  and  liabilities  by.  General  Dy- 
namics Corporation.  Following  said  merger  the 
activities  and  business  of  Consolidated  Vultee  Air- 
craft Corporation  were,  by  resolution  of  the  Board 
of  Directors,  designated  as  "Convair,  a  Division  of 
General  Dynamics  Corporation".  The  activities  and 
business  of  Convair,  a  Division  of  General  Dynam- 
ics Corporation  (hereinafter  called  "Convair")  con- 
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tinned  uninterrupted  the  same  after  the  aforesaid 
merger.  The  General  Offices  of  Convair  continued 
and  are  now  located  at  San  Diego,  California,  and 
so  far  as  the  subject  matter  of  this  action  is  con- 
cerned the  various  operating  divisions  of  Convair 
continue  in  all  respects  the  same. 

Specifically,  Convair 's  Pomona  division,  between 
January  1,  1954  and  June  30,  1954,  purchased  raw 
materials  and  supplies  valued  in  excess  of  $5,000,- 
000.00.  In  excess  of  75%  of  such  raw  materials  and 
supplies  were  purchased  from  suppliers  located  out- 
side the  State  of  California  and  shipped  by  said 
suppliers  to  Pomona,  California.  During  this  same 
period  sales  of  the  said  Pomona  division  exceeded 
the  dollar  value  of  $18,000,000.00.  Approximately 
99%  of  such  sales  were  made  to  the  Government 
and  ultimately  shipped  outside  the  State  of  Cali- 
fornia. 

Respondent  admits  that  its  Convair  Division  is 
the  same  business  operation  as  that  referred  to  in 
the  complaint  as  ''Consolidated  Vultee  Aircraft 
Corporation." 

The  Pomona  division  of  Convair  is  engaged  in 
commerce  within  the  meaning  of  Section  2,  subsec- 
tions (6)  and  (7)  of  the  National  Labor  Relations 
Act. 

II. 

Answering  paragraph  3  of  the  Complaint  herein, 
Respondent  is  without  specific  knowledge  or  infor- 
mation as  to  allegations  therein  contained,  but  based 
upon  its  information  and  belief  admits  the  Interna- 
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tional  Association  of  Machinists,  Guided  Missile 
Lodge  1254  is  a  labor  organization  within  the  mean- 
ing of  Section  2,  subsection  (5)  of  the  National 
Labor  Relations  Act. 

III. 

Answering  paragraph  4  of  the  Complaint  herein, 
Respondent  admits  the  allegations  therein  contained. 

IV. 

Answering  paragraph  5  of  the  Complaint  herein. 
Respondent  denies  any  knowledge  of  or  responsi- 
bility for  any  alleged  disparity  of  treatment  by  the 
International  Association  of  Machinists,  Guided 
Missile  Lodge  1254  to  Charles  E.  Pense;  Respond- 
ent makes  no  further  answer  to  paragraph  5  of  the 
Complaint  herein  since  no  statements  or  allegations 
therein  contained  refer  to  acts  of  Respondent. 

V. 

Answering  paragraph  6  of  the  Complaint  herein. 
Respondent  admits  that  on  or  about  December  8, 
1953,  it  received  the  following  written  request  from 
the  International  Association  of  Machinists,  Guided 
Missile  Lodge  1254: 

''The  International  Assn.  of  Machinists  Guided 
Missile  Lodge  1254  is  hereby  notifying  Consolidated 
Vultee  Aircraft  Corp.  Pomona  Division,  co-signers 
of  the  present  contract  between  the  union  and  the 
company ;  that  former  Union  Members,  D.  M.  Ains- 
worth  Department  25  Clock  Number  10341  and  C. 
E.   Pense,    Department   27   Clock   Number   70053, 
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have  not  complied  with  said  contract,  as  a  Condi- 
tion of  Employment.  Therefore  in  compliance  with 
the  Constitution  of  the  International  Assn.  of  Ma- 
chinists have  been  dropped  from  this  local. 

"The  union  will  await  your  compliance  to  the 
above  subject  set  forth." 

that  on  or  about  December  17,  1953,  Respondent 
received  the  following  written  request  from  said 
Lodge  1254; 

^'The  International  Association  of  Machinists 
Guided  Missile  Lodge  #1254  is  hereby  notifying 
Consolidated  Vultee  Aircraft  Corp.,  Pomona  Divi- 
sion, co-signers  of  the  present  contract  between  the 
Union  and  the  company,  that  former  Union  mem- 
bers, D.  M.  Ainsworth,  Department  25,  Clock  Num- 
ber 10341  and  C.  E.  Pense,  Department  27,  Clock 
Num]:)er  70053,  are  not  in  compliance  with  Article 
XIV  of  our  Agreement  in  that  they  have  been 
dropped  from  membership  of  our  Association  be- 
cause of  non-payment  of  dues  in  accordance  with 
the  Constitution  and  By-Laws  of  our  Union. 

"We,  therefore,  request  the  company  to  immedi- 
ately terminate  the  above  employees  in  accordance 
with  the  terms  of  our  Agreement." 

that  on  or  about  January  15,  1954,  Respondent  re- 
ceived the  following  written  request  from  said 
Lodge  1254; 

"In  regards  to  the  letter  sent  to  you  dated  De- 
cember 17,   1953  in  which  Guided  Missile  Lodge 
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1254,  International  Association  of  Machinists  asked 
you  to  terminate  former  Union  Members,  D.  M. 
Ainsworth  and  C.  E.  Pense  as  a  Condition  of  Em- 
ployment in  accordance  with  the  terms  of  our 
Agreement. 

"I  wish  to  advise  you  that  action  was  taken  by 
the  membership  of  this  lodge  at  the  last  meeting 
held  January  14,  1954  and  the  decision  set  forth 
which  is  in  accordance  with  the  Constitution  and 
By-Laws  of  our  Union  as  follows : 

"D.  A.  Ainsworth,  Ax)plication  accepted  and  Re- 
instated as  a  member  in  good  standing.  Termination 
Bequest  Cancelled. 

"C.  E.  Pense,  Application  rejected  by  the  mem- 
bership. Termination  requested  as  per  letter  dated 
December  17,  1953" 

VI. 

Answering  paragraph  7  of  the  Complaint  herein, 
Respondent  admits  that  on  January  15,  1954  it  dis- 
charged Charles  E.  Pense  at  the  request  of  the 
International  Association  of  Machinists,  Guided 
Missile  Lodge  1254,  and  upon  its  representation  that 
said  Charles  E.  Pense  had  declined  and  failed  to 
pay  Union  dues  in  compliance  with  Article  XIV  of 
the  collective  bargaining  agreement  then  in  effect 
between  the  Respondent  and  said  Lodge  1254;  Re- 
spondent further  admits  that  since  January  15, 
1954  it  has  refused  to  reinstate  Charles  E.  Pense 
for  the  sole  reason  that  said  Lodge  1254  had  re- 
quested it  to  discharge  Charles  E.  Pense  because 
of  his  failure  to  pay  Union  dues  in  compliance 
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with  Article  XIV  of  the  collective  bargaining 
agreement  then  in  effect  between  the  Respondent 
and  said  Lodge  1254. 

VII. 

Answering  paragraph  8  of  the  Complaint  herein, 
Respondent  denies  that  its  conduct  set  forth  in 
paragraph  4  is  in  violation  of  Section  8(a)(3)  of 
the  National  Labor  Relations  Act  and  further  de- 
nies that  it  thereby  discriminated  in  regard  to 
tenure  of  employment  to  encourage  membership  in 
a  Union  and  interfered  with,  restrained  and  coerced 
employees  in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  National  Labor  Relations  Act 
and  thus  engaged  in  unfair  labor  practices  within 
the  meaning  of  Section  8(a)(1)  and  8(a)(3)  of  the 
National  Labor  Relations  Act. 

VIII. 

Answering  paragraph  9  of  the  Complaint  herein. 
Respondent  denies  the  premise  upon  which  the  alle- 
gations thereof  are  based,  i.e.  that  the  provisions  of 
the  collective  bargaining  agreement  in  effect  be- 
tween Respondent  and  International  Association  of 
Machinists,  Guided  Missile  Lodge  1254  were  and 
are  in  violation  of  the  National  Labor  Relations 
Act;  Respondent  makes  no  further  answer  to  para- 
graph 9  of  the  Complaint  herein  since  no  statements 
or  allegations  therein  contained  refer  to  acts  of 
Respondent. 

IX. 

Answering  paragraph  10  of  the  Complaint  herein, 
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Respondent  denies  the  premise  upon  which  the  alle- 
gations thereof  are  based,  i.e.  that  in  December  of 
1953  there  was  not  in  effect  between  Respondent  and 
International  Association  of  Machinists,  Guided 
Missile  Lodge  1254  a  valid  and  lawful  collective 
bargaining  agreement;  Respondent  makes  no  fur- 
ther answer  to  paragraph  10  of  the  Complaint 
herein  since  no  statements  or  allegations  therein 
contained  refer  to  acts  of  Respondent. 

X. 

Respondent  makes  no  answer  to  paragraph  11  of 
the  Complaint  herein  since  no  statements  or  allega- 
tions therein  contained  refer  to  acts  of  Respondent. 

XI. 

Answering  paragraph  12  of  the  Complaint  herein, 
Respondent  admits  that  it  discharged  Charles  E. 
Pense  on  January  15,  1954,  pursuant  to  the  request 
of  the  International  Association  of  Machinists, 
Guided  Missile  Lodge  1254  upon  its  representation 
said  Charles  E.  Pense  had  declined  and  failed  to 
pay  Union  dues  in  compliance  with  Article  XIV 
of  the  collective  bargaining  agreement  then  in  ef- 
fect between  Respondent  and  said  Lodge  1254; 
Respondent  denies  the  allegation  that  there  was  not 
in  effect  between  the  Company  and  the  Union  at 
that  time  a  valid  and  lawful  contractual  provision 
requiring  employees  within  the  bargaining  unit  who, 
on  the  effective  date  of  the  agreement,  were  mem- 
bers of  said  Lodge  1254  in  good  standing,  to  pay 
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monthly  dues  to  said  Lodge  1254  in  accordance  with 
the  constitution  and  by-laws  of  said  Lodge  1254, 
and  that  same  should  be  a  condition  of  employment 
while  said  employees  were  in  the  bargaining  imit; 
Respondent  further  denies  that  in  discharging 
Charles  E.  Pense  on  January  15,  1954,  it  discrim- 
inated, and  is  now  discriminating,  against  an  em- 
ployee in  tenure  of  employment  to  encourage  mem- 
bership in  said  Lodge  1254,  and  interfered  with, 
restrained  and  coerced,  and  is  now  interfering,  re- 
straining and  coercing,  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7,  of  the  Na- 
tional Labor  Relations  Act,  and  thereby  engaged  in, 
and  is  now  engaging,  in  unfair  labor  practices 
within  the  meaning  of  Sections  8(a)(1)  and  8(a)(3) 
of  the  National  Labor  Relations  Act. 

XII. 

Answering  paragraph  13  of  the  Complaint  herein, 
Respondent  denies  that  its  acts  and  conduct  set 
forth  and  described  in  paragraphs  4  through  12 
of  the  Complaint  herein,  have  led  and  tend  to  lead 
to  labor  disputes  as  therein  alleged. 

XIII. 

Answering  paragraph  14  of  the  Complaint  herein. 
Respondent  denies  that  its  acts  and  conduct  set 
forth  and  described  in  paragraphs  4  through  12 
of  the  Complaint  herein,  constitute  unfair  labor 
practices  affecting  commerce  within  the  meaning  of 
Section  8(a),  subsections  (1)  and  (3),  Section  8(b), 
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subsections  (1)(A)  and  (2),  and  Section  2,  sub- 
sections (6)  and  (7)  of  the  National  Labor  Rela- 
tions Act. 

XIV. 

Respondent  further  avers  that  the  collective  bar- 
gaining agreement  referred  to  in  paragraph  4  of 
the  Complaint  herein  in  effect  during  the  period 
from  August  1,  1953  until  on  or  about  February  1, 
1954,  was  entered  into  by  Respondent  and  Interna- 
tional Association  of  Machinists,  Guided  Missile 
Lodge  1254  in  good  faith  with  the  intent  that  same 
should  be  consistent  with  the  concept  and  purposes 
of  the  National  Labor  Relations  Act  and  not  in 
violation  thereof.  Specifically,  the  provisions  of  said 
agreement  pertinent  to  the  discharge  of  Charles  E. 
Pense,  alleged  in  the  Complaint  herein  to  have  been 
discharged  in  violation  of  the  National  Labor  Rela- 
tions Act,  required  employees  within  the  bargain- 
ing unit  covered,  who  on  the  effective  date  of  said 
agreement  were  members  of  said  Lodge  1254  in 
good  standing,  to  pay  while  on  the  Company's  ac- 
tive payroll  and  a  member  of  the  Union,  monthly 
dues  levied  by  the  said  Lodge  1254  in  accordance 
with  its  constitution  and  by-laws. 

Respondent  further  avers  that  Charles  E.  Pense 
was  employed  by  it  during  all  times  mentioned  in 
the  Complaint  herein  and  until  January  15,  1954, 
that  he  was  within  the  bargaining  unit  covered  by 
said  collective  bargaining  agreement  and  was  a 
member  of  said  Lodge  1254  on  the  effective  date 
of  said  agreement. 
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Respondent  further  avers  that  it  was  advised  by 
said  Lodge  1254  in  writing  prior  to  January  15, 
1954  that  Charles  E.  Pense  had  failed  to  pay  rea- 
sonable Union  dues  in  accordance  with  the  consti- 
tution and  by-laws  of  said  Lodge  1254  and  in  fact 
was  far  in  arrears  in  the  payment  of  such  dues 
and,  pursuant  to  request  of  said  Lodge  1254,  Re- 
spondent did  on  the  15th  day  of  January,  1954, 
discharge  Charles  E.  Pense  for  the  reason  that  he 
had  failed  to  pay  reasonable  Union  dues  in  accord- 
ance with  the  constitution  and  by-laws  of  said 
Lodge  1254  in  compliance  with  the  said  collective 
bargaining  agreement  then  in  effect,  and  for  no 
other  reason. 

Wherefore,  Respondent  requests  that  the  Com- 
plaint herein  be  dismissed  in  so  far  as  its  alleges 
and  charges  acts  on  the  part  of  Respondent  in  viola- 
tion of  the  National  Labor  Relations  Act. 

Dated:  July  9,  1954. 

GENERAL  DYNAMICS 
CORPORATION 

By 

Robert  B.  Watts, 
Vice  President  and  General  Counsel, 
Convair  Division. 
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[Title  of  Board  and  Cause.]' 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Ernest  L.  Heimann,  for  the  General  Counsel. 
Robert  B.  Watts  and  C.  C.  Sawyer,  of  San  Diego, 
Calif.,  and  Harlan  Filloon,  of  Pomona,  Calif.,  for 
the  Respondent  Corporation.  A.  C.  MeGraw,  of  Los 
Angeles,  Calif.,  for  the  Respondent  Union. 

Before:  James  R.  Hemingway,  Trial  Examiner. 

Statement  of  the  Case 

Upon  charges  filed  by  Charles  Pense  against  Con- 
solidated Vultee  Aircraft  Corporation,  Pomona 
Division,  now  known  as  General  Dynamics  Corpo- 
ration, Convair  Division  (Pomona),  herein  called 
the  Company,  and  against  International  Association 
of  Machinists,  Guided  Missile  Lodge  1254,  herein 
called  the  Union,  a  consolidated  complaint  was  is- 
sued on  April  30,  1954,  by  the  Acting  Regional  Di- 
rector for  the  Twenty-first  Region  of  the  National 
Labor  Relations  Board,  herein  called  the  Board,  on 
behalf  of  the  General  Counsel  for  the  Board,  alleg- 
ing violations  by  the  Company  of  Section  8  (a)  (1) 
and  (3),  and  by  the  Union  of  Section  8  (b)  (1)  (A) 


*  The  complaint  was  amended  on  motion  made  and 
granted  at  the  hearing  to  reflect  the  change  in  the 
name  of  the  Respondent  Corporation.  It  is  now 
known  as  General  Dynamics  Corporation,  Convair 
Division  (Pomona),  but  as  all  the  records  of  the 
case  have  been  set  up  under  the  original  name,  I 
have  retained  the  original  caption  for  convenience. 
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and  (2)  of  the  National  Labor  Relations  Act,  as 
amended,  61  Stat.  136,  herein  called  the  Act.  The 
respective  respondents  were  served  with  copies  of 
the  charges  against  them,  copies  of  the  complaint, 
and  notice  of  hearing. 

In  substance  the  complaint  alleges  that  during 
the  period  from  August  1,  1953,  to  about  February 
1,  1954,  the  Company  and  the  Union  continued  in 
effect  a  certain  union-security  provision  of  a  pre- 
viously concluded  collective-bargaining  agreement 
making  payment  of  assessments  by  the  Union,  in 
addition  to  initiation  fees  and  dues,  a  condition  of 
employment,  and  requiring  as  a  condition  of  em- 
ployment of  certain  employees  membership  in  the 
Union  prior  to  the  thirtieth  day  following  the  be- 
ginning of  their  employment  or  re-employment  in  a 
job  within  the  bargaining  unit  and  prior  to  the 
thirtieth  day  following  the  effective  date  of  the  con- 
tract; that  on  about  December  1,  1953,  the  Union 
canceled  the  membership  of  Charles  E.  Pense  in  the 
Union  purportedly  for  being  more  than  3  months 
delinquent  in  payment  of  union  dues  and  refused 
from  January  14,  1954,  to  reinstate  him  to  member- 
ship although  the  Union  had,  from  September  1, 
1953,  to  about  January  1,  1954,  failed  to  cancel  the 
membership  of  other  employees  of  the  Company 
who  were  more  than  3  months  delinquent  in  dues 
and  during  the  period  from  about  December  1,  1953, 
to  about  February  1,  1954,  reinstated  to  member- 
ship other  employees  of  the  Company  who  were 
delinquent  in  dues  payments  for  more  than  3 
months;  that  this  disparity  of  treatment  between 
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Pense  and  other  emx^loyees  was  due  to  the  fact  that 
Pense  had  assisted  other  employees  of  the  Company 
to  prepare,  in  accordance  with  the  provision  of  the 
contract  then  in  effect  between  the  Union  and  the 
Company,  revocations  of  previously  given  authori- 
zations to  deduct  union  dues,  initiation  fees,  and 
assessments  from  their  pay;  that  on  about  Decem- 
ber 7,  1953,  the  Union  requested  and  demanded  that 
the  Company  discharge  Pense  allegedly  for  having 
forfeited  his  membership  for  delinquency  in  pay- 
ment of  dues;  that  the  Company  on  about  January 
15,  1954,  acceded  to  the  Union's  request  and  dis- 
charged Pense  and  thereafter,  on  the  Union's  re- 
quest and  demand,  refused  to  reinstate  Pense  for 
the  sole  reason  that  the  Union  had  requested  and 
required  his  discharge. 

The  answer  of  the  Union,  dated  June  1,  1954,  in 
substance  admitted  the  alleged  union-security  pro- 
visions in  the  contract,  admitted  that  it  had  re- 
quested the  discharge  of  Pense  in  accordance  with 
the  terms  thereof,  but  denied  that  it  had  persisted 
in  a  demand  that  the  Company  decline  to  reinstate 
and  re-employ  Pense  for  any  reason  and  in  general 
denied  the  alleged  unfair  labor  practices.  The  an- 
swer of  the  Company,  dated  July  9,  1954,  admitted 
that,  at  the  Union's  request,  it  had  on  January  15, 
1954,  discharged  Pense  upon  the  Union's  repre- 
sentation that  Pense  had  declined  and  failed  to  pay 
dues  required  under  the  terms  of  the  aforesaid 
union  security  clause  of  the  contract,  and  that  it 
had  since  that  date  refused  to  reinstate  Pense  for 
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the  same  reason.  The  Company's  answer  denied  the 
commission  of  any  unfair  labor  practices. 

Pursuant  to  notice,  a  hearing  was  held  at  Los 
Angeles,  California,  on  July  12  and  13,  1954,  before 
me  as  the  duly  designated  Trial  Examiner.  The 
General  Counsel  and  the  Company  were  represented 
by  counsel,  and  the  Union  was  represented  by  its 
Grand  Lodge  Representative.  All  participated  in 
the  hearing  and  were  afforded  full  opiDortunity  to 
examine  and  cross-examine  witnesses  and  to  intro- 
duce evidence  bearing  upon  the  issues.  At  the  open- 
ing of  the  hearing  the  Company  made  a  motion 
to  substitute  the  name  of  General  Dynamics  Cor- 
poration for  that  of  Consolidated  Vultee  in  the 
pleadings  and  the  motion  was  granted.  At  the  close 
of  the  hearing  the  Union  made  a  motion  to  dismiss 
the  complaint  as  to  it.  Ruling  was  reserved  and  is 
now  denied  for  the  reasons  stated  herein.  Time  was 
granted  within  which  to  file  briefs.  Briefs  were  re- 
ceived from  the  General  Counsel  and  the  Union 
and  have  been  considered. 

From  my  observation  of  the  witnesses  and  upon 
the  entire  record  in  the  case,  I  make  the  following: 

Findings  of  Fact 

I.  The  business  of  the  Company 
Consolidated  Vultee  Aircraft  Corporation  for  a 
number  of  years  up  to  April  30,  1954,  was  primarily 
engaged  in  the  manufacture,  development,  design 
and  sale  of  military  and  commercial  aircraft,  mis- 
siles, aircraft  parts  and  accessories.  The  general  of- 
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fices  of  Consolidated  Vultee  Aircraft  Corporation 
were  located  at  San  Diego,  California,  with  manu- 
facturing diA-isions  located  in  that  city,  in  Pomona, 
California,  Fort  Worth,  and  Daingerfield,  Texas. 

Effective  as  of  the  close  of  business  on  April  30, 
1954,  Consolidated  Vultee  Aircraft  Corporation,  a 
Delaware  corporation,  merged  with  and  into  Gen- 
eral Dynamics  Corporation,  a  Delaware  corporation, 
the  surviving  corporation  being  known  by  the  latter 
name.  This  merger  was  effected  in  accordance  with 
the  statutes  of  the  State  of  Delaware  and  resulted 
in  the  transfer  of  all  Consolidated  Vultee  Aircraft 
Corporation  rights,  privileges,  business,  property, 
assets,  etc.,  to,  and  the  assumption  of  all  Consoli- 
dated Vultee  Aircraft  Corporation  obligations  and 
liabilities  by.  General  Dynamics  Corporation.  Fol- 
lo\\TJig  the  aforesaid  merger,  the  activities  and  busi- 
ness of  Consolidated  Vultee  Aircraft  Corporation 
were,  by  resolution  of  the  Board  of  Directors,  des- 
ignated as  ''Convair,  a  Division  of  General  Dynam- 
ics Corporation,"  hereinafter  called  Convair,  or  the 
Company.  The  activities  and  business  of  Convair 
continued  uninterrupted  after  the  merger  in  the 
same  way  as  before.  The  general  offices  of  Convair 
continued  to  be  located  at  San  Diego,  California, 
and  so  far  as  the  subject  matter  of  this  action  is 
concerned  the  various  operating  divisions  of  Con- 
vair continue  in  all  respects  the  same. 

Convair 's  Pomona  division,  between  January  1, 
1954,  and  June  30,  1954,  piu-chased  raw  materials 
and  supplies  valued  in  excess  of  $5,000,000.  More 
than  75  per  cent  of  such  raw  materials  and  supplies 
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were  purchased  from  suppliers  located  outside  the 
State  of  California  and  were  shipped  by  said  sup- 
pliers to  Convair  at  Pomona,  California.  During 
the  same  period  of  time  sales  of  said  Pomona  divi- 
sion exceeded  the  value  of  $18,000,000.  Approxi- 
mately 99  per  cent  of  such  sales  were  made  to  the 
United  States  Government  and  ultimately  were 
shipped  outside  the  State  of  California.  The  Com- 
pany concedes  and  I  find  that  it  is  engaged  in  com- 
merce within  the  meaning  of  the  Act. 

II.    The  labor  organization  involved 
The  Union  is  a  labor  organization  admitting  to 
membership  employees  of  the  Company  and  rex:)re- 
senting    such    employees    in    collective    bargaining 
with  the  Company. 

III.    The  unfair  labor  practices 

A.    The  union-security  clause. 

In  the  collective-bargaining  contract  between  the 
Union  and  the  Company  in  effect  at  all  times  dur- 
ing the  period  covered  by  the  complaint  was  Article 
XIV,  which,  in  part,  reads  as  follows: 

Union  Security 
Section  1.  Any  employee  within  the  bargaining 
unit  who,  on  the  effective  date  of  this  agreement,  is 
a  member  of  the  Union  in  good  standing,  and  each 
employee  within  the  bargaining  unit  who  thereafter 
becomes  a  member  of  the  Union  shall  pay  while  on 
the  Company's  active  payroll  and  a  member  of  the 
Union,  initiation  fees,  monthly  dues  and  general 
assessments  leaded  by  the  International  Association 
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of  Machinists,  Guided  Missile  Lodge  No.  1254,  in, 
accordance  with  the  constitution  and  by-laws  of  the  \ 
Union  as  a  condition  of  employment  while  in  the 
bargaining  unit,  provided  that  in  no  event  shall  thoj 
initiation  fee,  monthly  dues  or  general  assessment 
exceed  the  amount  specified  in  the  constitution  and 
by-laws ;  and  each  employee  who,  after  the  effective 
date  of  this  agreement,  is  separated  from  the  bar- 
gaining miit  and  who  at  such  time  is  subject  to  the 
provisions  of  this  section  shall,  upon  rehire  within 
the  bargaining  unit,  again  pay  regular  dues  to  the 
Union  commencing  with  the  date  of  rehire;  pro- 
vided, further,  that  any  employee  may  withdraw 
from  membership  in  the  Union  by  notifying  the 
Union  and  the  Company  by  registered  mail,  post- 
marked between  August  1  to  August  15  of  the  then 
currently  effective  yearly  period. 

Section  2.  No  employee,  as  a  condition  of  em- 
ployment while  in  the  bargaining  unit,  shall  be  re- 
quired to  pay  while  on  the  Company's  active  payroll 
any  Union  membership  dues,  fees  or  general  assess- 
ments covering  any  period  during  which  the  em- 
ployee was  not  in  the  bargaining  unit  or  Avas  not 
on  the  Company's  active  payroll. 

Section  3.  Any  employee  subject  to  the  provi- 
sions of  Section  1  above,  who  is  thereafter  sepa- 
rated from  the  bargaining  imit,  shall  upon  his  re- 
employment in  a  job  within  the  bargaining  unit 
again  pay  membership  dues  to  the  Union  in  accord- 
ance with  Section  1  above,  imless  such  employee 
has  withdrawn  from  membership  with  the  Union  in 
accordance  with  this  Article. 
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It  is  contended  by  the  General  Counsel  that  the 
foregoing  union-security  provision  is  illegal  and 
void  because  (1)  it  includes  the  requirement  of  pay- 
ment of  general  assessments  in  addition  to  initia- 
tion fees  and  dues  as  a  condition  of  employment, 

(2)  it  requires  membership  in  the  Union  as  a  con- 
dition of  employment  of  certain  employees  prior  to 
the  thirtieth  day  following  the  day  of  employment 
or  re-employment  and  prior  to  the  thirtieth  day  fol- 
lowing the  effective  date  of  the  contract. 

With  respect  to  the  first  contention,  it  was  stipu- 
lated that  the  Union  had  never  requested  the  Com- 
pany to  deduct  any  amount  from  the  pay  of  any 
employee  covering  a  general  assessment  and  that 
the  Union  had  never  requested  the  Company  to  en- 
force by  discharge  or  otherwise  the  provisions  of 
Section  XIV  so  far  as  they  refer  to  the  payment  of 
general  assessments.  The  determination  of  the  legal- 
ity of  a  contract  does  not,  of  course,  depend  upon 
whether  or  not  anything  illegal  has  been  done  in 
performance  of  it.  A  provision  of  an  agreement 
which  requires  in  the  future  the  relinquishment  of 
a  right  guaranteed  in  Section  7  of  the  Act  may  be 
just  as  illegal  as  one  which  requires  a  present  re- 
linquishment. But  to  say  that  the  language  is  ille- 
gal, and  hence,  void,  is  not  necessarily  equivalent 
to  saying  that  the  use  of  the  language  was  the  com- 
mission of  an  unfair  labor  practice.  Section  8  (a) 

(3)  requires  a  discrimination  as  an  element  of  the 
unfair  labor  practice  and  not  the  bare  potentiality 
of  one.  The  mere  existence  of  a  setting  in  which  a 
discrimination  could  occur  upon  the  occurrence  of 
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another  event — the  levying  of  an  assessment — does 
not,  itself,  constitute  discrimination.  Section  8  (b) 
(2),  on  the  other  hand,  does  not  require  that  there 
be  an  actual  discrimination  as  proof  of  the  unfair 
labor  practice  there  covered.  It  is  sufficient  that 
there  be  an  attempt  to  cause  discrimination.  But 
does  the  mere  inclusion  of  the  word  "assessments" 
in  the  union-security  clause  constitute  an  attempt  to 
cause  such  discrimination?  The  verb  "attempt"  is 
defined,  in  Webster's  dictionary:  "To  make  trial  or 
experiment  of;  try;  endeavor  to  do  *  *  *."  The  use 
of  the  word  "assessments"  in  the  contract  prepares 
the  foimdation  for  the  attempt,  but  the  act  consti- 
tuting the  endeavor  is  lacking.  In  those  cases  where 
the  Board  has  found  unfair  labor  practices  by  the 
employer  and  union  in  the  very  execution  of  an 
unauthorized  union-security  agreement,  it  may  be 
noted  that  the  interference,  restraint,  and  coercion 
and  likewise  the  discrimination  occurs  the  moment 
the  contract  is  executed,  because  the  contract  ap- 
plies to  certain  employees,  if  not  all,  requiring  that 
they  immediately  (or  within  less  than  the  statutory 
grace  period  required  to  be  given)  do  something 
that  Section  7  of  the  Act  guarantees  they  shall  be 
free  to  refrain  from  doing.  ^  It  may  be  argued  that, 
in  those  cases  where  employees,  under  a  union  shop 
clause,  are  given  a  grace  period  which  is  shorter 


^  E.g.,  New  York  State  Employers  Association, 
Inc.,  93  NLRB  127  and  cases  there  cited;  Heating, 
Piping  and  Air  Conditioning  Contractors,  etc.,  102 
NLRB  1646. 
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than  the  one  required  by  the  Act,  the  contract  has 
future  rather  than  immediate  application,  but  its 
execution  is,  nevertheless,  held  to  be  a  violation  of 
Section  8  (a)  (1)  and  (3)  and  of  8  (b)  (1)  (A) 
and  (2)  of  the  Act;  so  the  mere  fact  that  the  re- 
quirement for  payment  of  assessment  in  the  instant 
contract  is  future  rather  than  present  should  not 
distinguish  the  case.  It  is  not  the  futurity  of  appli- 
cation of  the  agreement  alone  which  distinguishes 
the  present  case.  Rather  it  is  the  fact  that  employ- 
ment cannot  be  affected,  and  employees  will  not  be 
required  to  do  that  which  they  have  a  right  to  re- 
frain from  doing,  unless  a  certain  condition  occurs 
which  is  not  certain  to  occur.  Lapse  of  time  alone 
is  certain  to  occur;  the  levying  of  an  assessment  is 
not.  The  complaint  alleges  that  the  use  and  contin- 
uation of  the  word  "assessments"  in  the  union  se- 
curity clause  constituted  a  violation  not  only  of 
Section  8  (a)  (3)  and  8  (b)  (2)  but  also  of  Sec- 
tions 8  (a)  (1)  and  8  (b)  (1)  (A)  of  the  Act  by 
the  Company  and  the  Union,  respectively.  Without 
the  levying  of  an  assessment,  what  coercion  is  there  ? 
The  language  alone  exerts  no  compulsion  on  em- 
ployees as  does  a  contract  requirement  of  member- 
ship within  30  days  as  a  condition  of  employment. 
Until  the  levying  of  an  assessment  no  employee  is 
compelled  to  do  anything  which,  under  Section  7  of 
the  Act,  he  has  a  right  to  refrain  from  doing.  But 
wholly  aside  from  the  conditional  aspects  of  the 
assessment,  the  provision  for  payment  of  assess- 
ments may  be  found  to  be  no  unfair  labor  practice. 
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Emi)loyees  here  are  not  required  to  join  the  Union 
with  payment  of  assessments  held  over  their  heads 
as  a  condition  of  employment.  The  main  purpose 
of  the  union-security  clause  here  is  maintenance  of 
membership,  where  initial  membership  is  voluntary, 
rather  than  closed  or  imion  shop,  where  it  is  not. 
It  has  been  decided  that  no  unfair  lal^or  practice 
occurs  when  an  employee,  who  is  already  a  union 
member  at  the  time  he  is  hired,  is  required,  with- 
out grace  period,  to  remain  a  member  for  the  life 
of  a  maintenance-of-membership  contract.  "^  Obvi- 
ously an  employee  may,  by  his  voluntary  act,  relin- 
quish his  right  to  refrain  from  engaging  in  the 
activities  enumerated  in  Section  7  of  the  Act.  Thus, 
as  an  employee  is  not  compelled  to  join  the  Union 
here,  he  may,  by  his  voluntary  act  of  joining,  waive 
the  protection  he  otherwise  might  have  had. 

I  am  not  aw^are  of  any  unfair  labor  practice  case 
precisely  like  the  one  at  hand,  and  I  am  not  con- 
vinced that  such  cases  as  deal  with  the  kind  of  mi- 
authorized  language  involved  here  are  controlling. 
The  General  Counsel  cites  several  representation 
cases  in  his  brief  which  hold  that  the  requirement 
of  payment  of  union  assessments  as  a  condition  of 
employment  goes  beyond  the  scope  of  union-secu- 
rity clauses  permitted  by  Section  8  (a)  (3)  of  the 
Act  and  renders  the  contract  illegal.  Because  of 
such  illegality,  the  Board  will  not  permit  the  con- 


Wagner  Iron  Works,  94  NLRB  446. 
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tract  to  be  a  bar  to  an  election.  *  The  Act  does  not 
specifically  authorize  the  requirement  of  payment 
of  assessments  as  a  condition  of  employment.  In 
this  sense  it  is  illegal.  But  the  use  of  the  language 
alone  is  not  a  crime,  a  tort,  nor,  in  my  opinion,  an 
unfair  labor  practice.  I  find,  therefore,  on  the  facts 
of  this  case,  that  no  unfair  labor  practice  was  com- 
mitted by  the  Company  or  the  Union  l^y  virtue  of 
the  inclusion  of  assessments  in  addition  to  dues  and 
initiation  fees  in  the  language  of  the  contract.  By 
the  agreement  of  February  1,  1954,  the  requirement 
of  payment  of  assessments  was  removed;  so,  except 
to  the  extent  that  the  problem  arises  in  connection 
with  the  discharge  of  Pense,  the  matter  is  relatively 
unimportant. 

With  respect  to  the  second  contention — that  the 
union-security  clause  is  illegal  and  void  because  it 
requires  as  a  condition  of  employment,  in  respect 
to  certain  employees  of  the  Company,  membership 
in  the  Union  prior  to  the  thirtieth  day  following 
the  beginning  of  their  employment  or  re-employ- 
ment and  prior  to  the  thirtieth  day  following  the 
effective  date  of  the  contract^ — it  will  be  noted  that 
the  union  security  here  provided  for  is  maintenance 
of  membership  rather  than  a  union  shop.  By  this 
agreement  no  one  is  obliged  to  join  the  Union  who 
has  not  already  done  so,  or  does  not,  during  the 


^  International  Harvester  Co.,  95  NLRB  730 ;  Con- 
tinental Can  Co.,  Inc.,  98  NLRB  1252;  National 
Malleable  and  Steel  Castings,  99  NLRB  737;  John 
Deere  Planter  Works  of  Deere  and  Co.,  107  NLRB 
No.  306. 
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term  of  the  agreement,  do  so  voluntarily.  Ever  since 
the  Kraiise  Milling  Case,  Mt  has  been  settled  law 
that,  as  to  existing  imion  members,  it  is  not  neces- 
sary to  provide,  in  the  union-security  clause,  a  30- 
day  escape  period  after  the  effective  date  of  the 
contract.  Since  the  30-day  requirement  of  the  Act 
applies  only  to  new  employees,  then,  it  becomes  a 
question  as  to  whether,  in  this  case,  new  employees 
have  been  afforded  this  protection.  As  this  is  a 
maintenance  of  membership  rather  than  union  shop 
provision,  employees  never  before  employed  would, 
of  course,  be  subject  to  the  union  security  clause 
only  if  they  voluntarily  joined  the  Union;  so  they 
are  not  required  to  join  as  a  condition  of  employ- 
ment. ^  The  only  serious  question  involved  in  this 
second  contention,  therefore,  concerns  the  require- 
ment of  Article  XIV  of  the  contract  that  an  em- 
ployee who,  being  a  member  of  the  Union  on  leav- 
ing the  bargaining  unit,  shall,  upon  re-employment 
in  it  later,  pay  dues  thereafter  during  the  term  of 
the  contract  unless  he  has  withdrawn  from  the 
Union  in  the  one  way,  and  at  the  one  time,  speci- 
fied in  the  article — that  is,  by  notifying  the  Union 
and  the  Company  thereof  by  registered  mail,  post- 


'  Charles  A.  Krause  Milling  Co.,  97  NLRB  536. 

^Article  XIV  does  not  specifically  refer  to  em- 
ployees who,  at  the  time  they  are  hired,  are  already 
members  of  the  same  parent  organization.  But  if 
they  are  required  to  transfer  their  membership  to 
the  Union  and  thereafter  maintain  it  for  the  life  of 
the  contract,  the  agreement  would  not  be  illegal  as 
to  them.  Wagner  Iron  Works,  94  NLRB  446. 
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marked  between  August  1  and  15  of  the  then  cur- 
rently effective  yearly  period.  It  is  possible  that 
the  parties  were  contemplating  only  the  case  of 
employees  who  are  transferred  from  the  Pomona 
division  to  another  division  where  they  transfer 
their  membership  to  a  different  lodge  of  the  same 
parent  organization  and  who  are  still  members  of 
the  same  parent  organization  at  the  time  they  are 
retransferred  to  the  unit  covered  by  the  contract. 
The  language  of  the  agreement,  however,  is  broad 
enough  to  cover  a  number  of  other  situations.  For 
example,  an  employee  might  resign  from  employ- 
ment at  some  time  other  than  between  August  1  and 
15  and  might  at  that  time  notify  the  Union  of  his 
intent  to  mthdraw  from  membership  in  the  Union 
or,  having  resigned  from  employment,  he  might 
thereafter  permit  his  membership  to  be  automati- 
cally extinguished  by  failure  to  pay  dues  for  3  con- 
secutive months  in  accordance  with  the  Union's 
by-laws.  Being  no  longer  an  employee,  he  is  not 
covered  by  the  contract  and  may  withdraw  his  mem- 
bership other  than  by  the  way  provided  by  the 
contract.  Even  if  an  employee  who  is  transferred 
by  the  Company  from  the  unit  here  involved  to 
another  division  retains  his  membership  in  the 
Union's  parent  organization  at  the  time  of  transfer, 
he  might  thereafter  resign  from  employment  and 
terminate  his  membership,  or,  continuing  in  em- 
ployment in  another  division  of  the  Company  with- 
draw from  the  Union  while  so  employed.  There  is 
no  evidence  that  a  maintenance  of  membership 
agreement  between  the  Company  and  a  local  of  the 
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Union's  parent  organization  api:)lied  to  each  divi- 
sion to  which  an  employee  might  be  transferred. 
But  even  if  there  were,  the  employee  might  with- 
draw from  the  union  having  such  agreement,  in 
accordance  with  the  terms  of  the  latter  agreement. 
These  terms,  so  far  as  it  appears,  would  not  neces- 
sarily be  the  same  terms  as  those  stated  in  the 
agreement  here  involved.  And  certainly  there  would 
be  no  reason  to  notify  the  Union  after  the  employee 
had  transferred  his  membership  to  another  local. 
Hence,  the  employee  might  have  T^dthdrawn  prop- 
erly from  the  Union's  parent  organization  and  local 
at  the  place  where  he  was  employed  and,  being 
thereafter  a  nonunion  employee,  be  transferred  back 
to  the  unit  here  involved  where  he  would  again  be 
obliged,  under  the  terms  of  the  contract  under  con- 
sideration to  join  the  union  at  once  because  he  was 
a  member  when  he  left  the  unit  and  did  not  with- 
draw from  the  Union  in  accordance  with  the  pro- 
visions of  Article  XIV  of  the  contract  under  con- 
sideration. An  employee  who,  after  terminating  his 
membership  in  one  of  several  ways  indicated  above, 
and  who  is  re-employed  by  the  Company  within  the 
bargaining  unit  while  the  contract,  or  an  automatic 
extension  of  it,  is,  in  effect,  in  the  same  situation 
as  any  new  emploj^ee  who  is  not  a  member  of  the 
Union.  If  a  new  employee  is  required  to  become  a 
member  of  the  Union,  he  must,  under  the  Act,  be 
given  no  less  than  30  days  from  the  date  of  his 
employment  to  join  the  Union,  The  same  applies 
to  transferees  who  are  not  union  members.  It  may 
be   argued  that  the   requirement  of   Section  3   of 
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Article  XIV  of  the  contract  is  not  one  for  union 
membership.  The  language  is,  "*  *  *  shall  again 
pay  membership  dues  to  the  Union  in  accordance 
with  Section  1  above  *  *  *."  Membership  dues  are 
normally  payable  only  by  members.  Section  1  of 
Article  XIV  of  the  contract  requires  dues  payment 
to  be  made  only  by  members.  I  construe  the  con- 
tract therefore,  as  meaning  that  employees  who 
were  members  of  the  Union  when  they  left  the  unit 
must  again  become  members  of  the  Union  upon 
re-employment  in  the  unit,  without  exceiDtion  and 
without  the  statutory  30-day  grace  period,  as  a  con- 
dition of  employment.  This  provision  does  not  con- 
form to  the  requirements  of  Section  8  (a)  (3)  of 
the  Act.  There  is  evidence  that  employees  w^ere  in 
fact  transferred  and  that  transferees  made  appli- 
cation to  join  the  Union.  It  does  not  appear  whether 
all  the  applications  were  for  transfer  alone  or  for 
new  membership.  In  the  latter  case,  so  long  as  this 
clause  existed  in  the  contract,  it  cannot  be  deter- 
mined that  they  joined  the  Union  voluntarily.  The 
tendency  of  the  language  is  to  compel  membership. 
But  even  if  the  intent  is  merely  to  compel  payment 
of  union  dues  without  requiring  membership  of 
such  employees,  the  provision  would  still  violate  the 
Act,  for  it  would  coerce  employees  into  doing  that 
which  under  Section  7  of  the  Act  they  would  have 
a  right  to  refrain  from  doing.  Hence,  I  find  that 
by  maintaining  this  provision  in  the  agreement  for 
the  period  of  time  covered  by  the  complaint,  ^  the 


'  The  same  provision  appears  in  the  1954  agree- 
ment. 
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Company  has  discriminated  in  regard  to  hire  and 
tenure  of  employment  of  employees  in  violation  of 
Section  8  (a)  (3)  of  the  Act,  and  the  Union,  by 
causing  such  discrimination,  violated  Section  8  (b) 
(2)  of  the  Act.  By  the  same  conduct,  the  Company 
violated  Section  8  (a)  (1)  of  the  Act  and  the  Union 
violated  Section  8  (b)  (1)  (A)  of  the  Act. 

B.    The  discrimination  against  Pense. 

Charles  Pense  had  been  employed  by  the  Com- 
pany in  San  Diego,  California,  on  March  9,  1951. 
He  was  transferred  to  the  Pomona  division  on  Jan- 
uaiy  19,  1953,  where  he  continued  to  be  employed 
until  the  date  of  his  discharge  as  hereinafter  re- 
lated. He  was  a  member  of  the  Union  from  about 
October  1,  1952,  until  the  time  he  was  automatically 
dropped  from  membership  for  nonpayment  of  dues 
in  December  1953.  Before  he  was  transferred  from 
San  Diego,  he  had  been  a  shop  committeeman  for 
the  Union  for  a  few  months,  and  shortly  after  his 
transfer  to  Pomona  he  became  a  shop  committee- 
man there  until  some  time  after  August  1,  1953, 
when  he  ceased  paying  his  union  dues. 

Section  4  of  Article  XIV  of  the  contract  provides 
that  an  employee  may  have  his  initiation  fee,  dues, 
and  general  assessments  deducted  from  his  pay  if 
he  desires  by  executing  an  authorization  therefor. 
Following  Section  7  of  said  Article  is  given  the 
language  of  the  authorization,  which  in  its  terms 
states  the  several  ways  in  which  the  authorization 
may  be  canceled,  one  being  by  "written  notice  to 
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the  Company,  copy  to  the  Union,  *  ^'  *  by  regis- 
tered mail  dated  by  U.  S.  Post  Office  cancellation 
between  August  l  *  *  *  [and]  August  15  of  the 
then  currently  effective  yearly  period."  It  will  be 
noticed  that  this  period  is  the  same  as  that  for 
withdrawing  from  the  Union. 

On  August  1,  1953,  Pense  borrowed  a  typewriter 
in  the  plant  and  typed  the  following  letter: 

Consolidated  Vultee  Aircraft  Corp., 
Guided  Missile  (Pomona)  Division 
Pomona,  California 
Gentlemen : 

Please  accept  this  as  your  authority  to  discon- 
tinue payroll  deduction  of  union  dues  from  my 
weekly  pay  check  effective  as  of  August  1,  1953. 

This  is  in  accord  with  article  14  section  "C"  of 
our  current  working  agreement  ^  and  a  copy  of  this 
notice  is  being  forwarded  to  union  headquarters, 
Pomona,  California. 

He  mailed  this  to  the  Company  and  sent  a  copy  to 
the  Union,  both  by  registered  mail. 

While  Pense  was  typing  his  letter,  several  em- 
ployees looked  over  his  shoulder,  read  what  he  was 
typing,  and  asked  questions  about  it.  Some  asked  to 
borrow  a  copy  of  it  so  that  they  might  w^ite  simi- 


^  There  is  no  section  "C"  of  Article  XIV  of  the 
contract,  as  such.  The  reference  is  to  the  paragraph 
of  the  authorization  form  quoted  in  that  article 
which  lists  three  ways  in  which  the  authorization 
may  be  canceled.  The  third,  in  paragraph  "C",  is  by 
the  kind  of  notice  given  by  Pense. 
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lar  letters.  Those  who  could  use  the  typewriter 
typed  their  own  letters.  A  few  who  were  unable  to 
type  asked  Pense  to  do  it  for  them,  and  he  did. 

As  there  was,  at  this  time,  another  union  seeking 
to  establish  itself  in  the  plant,  as  quite  a  number  of 
members  canceled  their  dues  deduction  authoriza- 
tions or  memberships,  and  as  some  of  the  employees 
who  had  copied  Pense's  letter  apparently  believed 
they  were  withdrawing  from  the  Union  instead  of 
just  canceling  their  dues  deduction  authorization, 
the  Union  was  displeased  with  Pense's  action,  and 
members  in  his  deftartment  undertook  to  choose  a 
new  shop  committeeman  to  replace  Pense.  Having 
heard  rumors  of  Pense's  action,  Union  President 
Hobb  reported  the  matter  to  Angelo  Ursino,  Grand 
Lodge  Representative  and  business  agent  of  the 
Union,  for  investigation. 

Section  14  of  Article  E  of  the  constitution  of 
the  Union's  i)arent  organization  provides  that  de- 
linquency for  3  months  in  the  payment  of  dues  or 
assessments  results  automatically  to  cancel  member- 
ship. Section  15  thereof  provides  in  part: 

Any  person  whose  membershii:>  has  been  can- 
celled may  be  reinstated  to  membership,  but  the 
application  for  reinstatement  must  be  made  to  the 
L.  L.  [local  lodge]  under  whose  jurisdiction  the  ap- 
plicant is  working,  and  the  regular  reinstatement 
fee  of  such  L.  L.  must  be  paid. 

Pense's  dues  fell  in  arrears  for  more  than  3 
months  on  December  1,  1953.  Under  date  of  Decem- 
ber 7,  1953,  the  Union  wrote  a  letter  to  the  Com- 
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pany  notifying  it  that  Pense  and  another  employee, 
by  name  of  D.  M.  Ainsworth,  "have  not  complied 
with  said  contract,  as  a  Condition  of  Emi)loyment," 
and  the  * 'Union  will  await  your  compliance  to  the 
above  subject  set  forth."  The  letter  referred  to, 
under  the  address,  stated  its  subject  to  be  "Union 
member  in  violation  of  Article  XIV  Section  I,  as 
a  condition  of  employment."  Presumably  the  fore- 
going letter  was  deemed  not  specific  enough,  for  on 
December  17,  1953,  the  Union  again  wrote  to  the 
Company,  this  time  as  follows: 

The  International  Association  of  Machinists 
Guided  Missile  Lodge  #1254  is  hereby  notifying 
Consolidated  Vultee  Aircraft  Corp.,  Pomona  Divi- 
sion, co-signers  of  the  present  contract  between  the 
Union  and  the  company,  that  former  Union  Mem- 
bers, D.  M.  Ainsworth,  Department  25,  Clock  Num- 
ber 10341  and  C.  E.  Pense,  Department  27,  Clock 
Number  70053,  are  not  in  compliance  with  Article 
XIV  of  our  Agreement  in  that  they  have  been 
dropped  from  membership  of  our  Association  be- 
cause of  non-payment  of  dues  in  accordance  with 
the  Constitution  and  By-Laws  of  our  Union. 

We  therefore,  request  the  company  to  immedi- 
ately terminate  the  above  employees  in  accordance 
with  the  terms  of  our  Agreement. 

On  January  7,  1954,  Pense,  still  employed,  went 
to  David  Provan,  his  successor  as  shop  committee- 
man, and  asked  how  much  it  would  take  to 
straighten  up  his  dues.  Provan  figured  that  Pense 
owed  $17.50  for  5  months'  dues,  including  Janu- 
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ary's.  Pense  gave  Provan  a  check  for  the  amount, 
but  Provan  said  he  was  not  sure  that  he  could  ac- 
cept it.  Provan  asked  how  Pense  came  to  get  into 
this  difficulty.  Pense  replied  that  he  did  not  have 
the  money.  Provan  expressed  disbelief.  The  latter 
then  telephoned  John  King,  the  Union's  financial 
secretary,  informed  him  that  he  had  a  check  from 
Pense  for  dues  and  asked  if  he  could  accept  it. 
King  told  Provan  to  return  the  check  because 
Pense  had  already  been  dropped  from  membership 
and  would  have  to  apply  for  reinstatement.  Later 
on  the  same  day,  Pense  went  to  King  at  the  Union's 
office,  told  him  of  his  financial  difficulties,  procured 
an  application  for  membership,  filled  it  out  by  hand, 
and  gave  it  to  King.  To  the  application  form  is 
attached  a  check-off  authorization  with  a  perfor- 
ation between  to  facilitate  separation.  Pense  tore 
off  the  check-off  authorization  before  handing  the 
application  to  King  with  a  tender  of  his  check  for 
$17.50.  King  took  the  application  but  refused  to 
take  the  check. 

Believing  that  the  Union  might  react  unfavor- 
ably to  an  application  without  a  check-off  authori- 
zation and  believing  also  that  he  should  offer  an 
explanation  of  his  previous  revocation  of  his  dues- 
deduction  authorization,  Pense,  on  January  11, 
1954,  wrote  a  letter  to  Ursino,  the  Union's  business 
representative,  explaining  his  financial  difficulties 
and  the  incident  of  employees'  copying  the  revoca- 
tion of  his  authorization  for  dues  deduction  and 
requesting  Ursino 's  help.  Te  enclosed  a  new,  typed 
application,    this    time    with    the    dues    deduction 
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authorization  filled  out/  and  requested  that  Ursine 
submit  it  to  the  members  of  the  Union.  This  letter 
was  delivered  in  due  course  of  mail  to  the  office  of 
the  Union  for  Ursino.  The  evidence  is  in  dispute 
as  to  whether  or  not  Ursino  saw  this  letter  before 
Pense's  application  was  acted  upon.  Ursino  testified 
that  he  did  not  receive  the  letter  until  after  the 
membership  meeting  on  January  14  when  applica- 
tions were  passed  on.  He  likewise  testified  that 
no  application  was  enclosed  with  the  letter.  He 
testified  that  he  did  not  mention  receipt  of  Pense's 
letter  until  a  few  days  after  receiving  it,  when  he 
commented  to  King  that  the  letter  which  King  had 
handed  him  the  previous  Thursday  night,  January 
14,  was  a  letter  from  Pense,  that  "There's  quite  a 
story  involved  in  it  *  *  *  There  isn't  a  thing  I  can 
do  about  it."  But  he  did  not,  according  to  his  testi- 
mony, give  King  the  letter  or  application.  How- 
ever, the  application  which  went  before  the  mem- 
bership on  January  14  was  the  typed  application 
which  Pense  testified  he  enclosed  with  his  letter 
and  not  the  one  filled  in  by  hand  in  King's  presence. 
Contrary  to  Ursino 's  testimony,  I  find  that  the 
application  was  enclosed  with  Pense's  letter  and 
that  in  some  manner  it  came  into  the  possession  of 
King  before  the  January  14  meeting. 

Applications    for    membership    customarily    go 
through  the  hands  of  a  screening  committee,  which 


®  According  to  Pense's  testimony,  which  I  credit 
on  this,  he  dated  the  new  application  with  the  same 
date  as  his  handwritten  one,  January  7. 
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make  recommendations  thereon.  However,  the  ap- 
plications of  Ainsworth  and  Pense,  then  in  posses- 
sion of  Financial  Secretaiy  King,  were  brought  up 
at  a  meeting  of  the  Union's  executive  board  held 
an  hour  before  the  membershii)  meeting  on  the 
evening  of  January  14.  Before  the  executive  board 
meeting,  Ursino  had  arranged  with  John  Hobb, 
president  of  the  Union,  for  Ainsworth  to  appear  in 
person  before  that  board  to  plead  his  cause  for  re- 
admission  to  the  Union.  After  hearing  Ainsworth, 
the  conmiittee  voted  to  recommend  his  application. 
Ho])b  then  asked  the  committee  what  action  they 
wished  to  take  on  Pense,  commenting  on  his  con- 
duct at  the  time  of  typing  his  letter  revoking  his 
dues  deduction  authorization.  The  committee  voted 
to  reject  Pense's  application.  King  attached  their 
recommendations  to  the  applications  and  took  them, 
with  a  number  of  new  applications,  to  the  member- 
ship meeting.  No  member  of  the  screening  conmiit- 
tee was  present  at  the  executive  board  meeting.  No 
testimony  was  given  to  show  whether  or  not  the 
screening  committee  saw  the  applications  before 
the  membership  meeting,  but  on  the  back  of  Pense's 
application  appears  the  signature  of  the  chairman 
of  that  committee,  with  the  date  January  14,  1954, 
under  a  recommendation  that  Pense's  application 
be  rejected.  At  the  membership  meeting  that  night, 
King  read  the  applications  and  recommendations  of 
the  executive  board  to  the  members.  Apparently 
no  comment  was  made  about  any  action  of  the 
screening  conmiittee.  Business  Representative  Ur- 
sino, at  his  request,  was  given  time  to  speak  on  be- 
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half  of  Ainsworth.  A  vote  was  then  taken  and 
carried  to  accept  all  applications  except  that  of 
Pense.  This  was  treated  as  a  rejection  of  Pense's 
application. 

On  January  15,  1954,  the  Union  wrote  a  letter 
to  the  Company,  relating  the  action  taken  at  the 
meeting  the  night  before,  canceling  its  request  for 
discharge  of  Ainsworth,  and  repeating  the  request 
in  its  December  17  letter  for  the  discharge  of 
Pense.  Although  this  letter  stated  that  Pense's  ap- 
lication  for  reinstatement  was  rejected,  it  did  not 
state  that  Pense  had  tendered  the  requisite  dues 
and  initiation  fee  and  that  the  Union  had  refused  to 
accept  them.  The  Company  complied  with  the 
Union's  request,  discharging  Pense  on  the  same 
day,  relying  solely  on  the  representations  and  re- 
quest of  the  Union  hereinabove  described.  There- 
after Pense  unsuccessfully  prosecuted  a  grievance^"* 
and  on  February  1,  1954,  filed  the  charges  initi- 
ating these  proceedings. 

C.     Concluding  findings  on  Pense's  discharge 

In  contending  that  the  Company  violated  Section 
8  (a)  (3)  of  the  Act,  the  General  Counsel  reasons 
that  the  invalid  provisions  of  the  union-security 
article  of  the  contract  invalidated  the  entire  article 


"  Ursino  admitted  that  when  Pense's  grievance 
came  to  his  attention  he  might  have  commented, 
"This  is  a  good  one.  Here  is  a  son  of  a  bitch  we  get 
fired  and  now  he  wants  us  to  represent  him,"  al- 
though he  did  not  think  he  used  the  words  "son  of  a 
bitch."  He  confessed,  however,  to  using  the  expres- 
sion quite  a  bit. 
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so  that  the  Company's  discharge  of  Pense  for  non- 
meml^ership  in  the  Union  at  the  latter's  request 
would  be  without  any  contractual  justification. 
With  respect  to  the  Union,  the  General  Counsel 
makes  not  only  this  argument  in  support  of  his 
contention  that  the  Union  violated  Section  8  (b) 
(2)  (which  would  be  a  violation  of  the  first  alter- 
native of  that  subsection)  but  he  also  contends  that 
the  Union  violated  Section  8  (b)  (2)  with  respect  to 
the  second  alternative  stated  in  said  subsection  by 
terminating  Pense's  membership,  or  at  least  deny- 
ing him  reinstatement,  because  of  his  act  of  assist- 
ing other  employees  to  cancel  their  dues  deduction 
authorizations  rather  than  his  mere  failure  to  pay 
dues.  The  latter  contention,  which  will  be  first  con- 
sidered, is  supported  by  the  following  facts : 

Despite  the  provision  of  the  constitution,  previ- 
ously quoted,  that  delinquency  in  dues  for  3  months 
automatically  terminated  membership  and  that 
thereafter  an  application  for  reinstatement  had  to 
be  made  the  Union,  in  at  least  three  instances  the 
Union  accepted  payment  of  back  dues  after  3 
months'  delinquency  without  first  requiring  the  de- 
linquent member  formally  to  make  application  for 
reinstatement  or  to  be  voted  on  at  a  membership 
meeting.  The  three  were  not  dropped  from  the  rolls 
when,  according  to  the  constitution,  they  should 
have  been.  Clayton  Wilson,  one  of  the  three,  despite 
due  notice  of  delinquency,  owed  October,  Novem- 
ber, and  December,  1953,  dues  and  was  3  months' 
delinquent  on  January  1,  1954.  But  on  January  20, 
1954,  Wilson's  tender  of  his  October  and  Novem- 
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ber  dues  was  accepted  with  no  requirement  that  he 
make  application  for  readmission.  He  left  the  imit 
on  January  24,  but  in  about  May,  1954,  he  tendered 
his  December  and  January  dues  to  pay  to  the  time 
he  left  the  unit.  The  Union  rejected  them  at  this 
time  on  the  ground  that  he  had  been  dropped  for 
nonpayment  of  December,  January  and  February 
dues." 

Nunzio  Bitetti^^  was  delinquent  in  his  dues  for 
September,  October,  and  November,  1953,  the  same 
as  Pense.  On  November  10,  1953,  King,  the  financial 
secretary,  sent  him  a  notice  that  he  would  be  3 
months  delinquent  at  the  end  of  that  month,  but 
Bitetti  did  not  pay  his  dues  before  December  1  or 
even  before  January.  On  January  7,  1954,  the 
same  date  that  Pense  tendered  his  delinquent  dues, 
Bitetti  paid  2  months'  dues.'^  The  Union  had  among 
its  records  an  application  for  reinstatement  en- 
dorsed as  approved  by  the  screening  committee.  The 
purported  date  of  this  approval  was  December  24, 

1953.  But  I  find  on  the  basis  of  the  testimony  of 
Financial    Secretary   King,    that    on   January   11, 

1954,  he  back-dated  the  endorsement,  intending  to 
insert  the  date  of  the  last  previous  membership 
meeting,  which  would  have  been  held  on  December 


"  The  change  in  attitude  might  be  accounted  for 
by  the  fact  that  the  charge  against  the  Union  had 
been  filed  in  the  interim. 

^"  Bitetti's  name  is  incorrectly  spelled  in  the  rec- 
ord as  Bittetti. 

"  The  finding  as  to  the  date  is  based  on  a  stipula- 
tion between  the  Union  and  the  General  Counsel. 


56  National  Labor  Relations  Board  vs. 

24  if  it  had  in  fact  been  held  on  the  fourth  Thurs- 
day of  the  month  as  usual.  However,  the  last  pre- 
vious meeting  before  January  11  was  actually  held 
on  December  21.  The  minutes  for  that  meeting  do 
not  show  any  action  taken  on  any  application  for 
reinstatement  by  Bitetti.  Bitetti's  name  was  never 
removed  from  the  roll  of  members  as  was  Pense's. 
Union  President  Hobb  testified  that  the  Union  had 
never  had  an  application  for  reinstatement  from 
anyone  dropped  by  the  Union  before  those  of  Pense 
and  Ainsworth.  The  sum  of  the  evidence  leads  me 
to  the  conclusion  and  I  find  that  on  January  11, 
1954,  after  Bitetti  had  been  allowed  to  pay  his  back 
dues,  the  Union,  without  vote  of  the  membership, 
caused  a  membership  application  card  to  be  made 
out  and  endorsed  approved  by  the  screening  com- 
mittee chairman  in  order  to  give  a  formally  correct 
appearance  to  Bitetti's  case  and  that  Bitetti  was 
not  actually  put  through  the  same  application  pro- 
cedure that  Pense  was. 

A  third  man,  William  Goetz,  failed  to  pay  his 
dues  after  May  1953.  He  received  delinquency 
notices  on  August  11,  September  8,  and  September 
28,  1953.  On  September  1,  1953,  he  was  more  than 
3  months  in  arrears,  but  he  was  not  dropped  from 
the  rolls.  On  September  15,  1953,  he  tendered,  and 
the  Union  accepted,  payment  of  2  months'  dues." 
King  explained  that  Goetz'  name  was  not  removed 


^*  King  sometimes  gave  a  notice  of  2  months'  de- 
linquency. Presumably  the  notice  of  September  28 
was  of  that  character  as  Goetz  would  not  have  been 
again  3  months  in  arrears  until  November  1. 
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from  the  rolls  through  an  oversight  by  the  Grand 
Lodge  (parent  organization)  to  whom  names  of 
members  and  last  payment  of  dues  are  reported. 
But  whether  or  not  the  Grand  Lodge  overlooked 
Goetz'  delinquency,  it  is  the  duty  of  the  financial 
secretary  to  note  the  name  of  a  delinquent  member 
for  dropping  as  soon  as  he  becomes  3  months  in 
arrears.  King  might  be  excused  for  an  error  in  his 
report  to  the  Grand  Lodge ;  but  when  he  sent  Goetz 
his  delinquency  notice  on  September  8,  he  admit- 
tedly knew  that  Goetz  was  already  more  than  3 
months  in  arrears  and  should  have  been  droi^ped. 
Nevertheless,  on  September  15,  knowing  this,  King 
accepted  from  Goetz  2  months  dues  without  re- 
quiring Goetz  to  make  application  for  readmission 
as  he  did  with  Pense. 

Pense  and  Ainsworth  were  the  first  delinquent 
members  to  be  put  in  the  position  of  having  to 
make  application  for  reinstatement  and  having 
their  applications  passed  on  by  the  executive  board 
and  the  membership.  And  Pense  was  the  first  to  be 
discharged  for  loss  of  membership.  The  mere  fact 
that  the  Union  had  failed  to  comply  with  the  con- 
stitution before  the  cases  of  Pense  and  Ainsworth 
arose,  does  not  mean  that  it  could  not  thereafter 
commence  to  comply  with  the  constitution  as  it 
should  have.  But  the  fact  that  it  commenced  with 
Pense,  against  whom  there  appeared  to  be  some 
ill  feeling  for  reasons  other  than  his  failure  to  pay 
dues,  and  the  fact  that  the  constitutional  provision 
was  not  uniformly  applied  thereafter,  are  circum- 
stances not  to  be  overlooked  in  determining  the 
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true  reason  for  the  Union's  dropping  of  Pense 
from  membership.'^  It  is  conceded  that  Pense'g 
tender  of  $17.50  was  not  rejected  because  of  ita 
form  or  amount.  It  is  reasonably  inferrible,  and  I 
find  that,  if  Pense  had  not  aggrieved  the  Unior 
other  than  by  becoming  delinquent  in  dues,  h( 
would  not  have  been  dropped  from  the  rolls.  He 
was,  I  find,  actually  deprived  of  membership  be- 
cause of  the  circumstances  surrounding  his  cancela- 
tion of  his  dues-deduction  authorization.  The  Act 
does  not  authorize  the  Union  to  cause  a  discharge 
for  such  reason,  so  I  find  that  the  Union,  by  de- 
priving Pense  of  his  membership  for  such  reason 
and  by  thereafter  causing  his  discharge,  violated 
Section  8  (b)  (1)  (A)  and  (2)  of  the  Act. 

But  even  granting,  for  the  sake  of  argument,  that 
Pense  was  dropped  from  membership  solely  for 
nonpayment  of  dues,  he  was,  nevertheless,  there- 
after denied  membership,  on  application,  for  a 
reason  other  than  his  failure  to  tender  the  dues  and 
initiation  fee  uniformly  required  as  a  condition 
of  acquiring  membership.  His  application  for  rein- 
statement was  accompanied  by  an  authorization  to 
deduct  from  his  wages  not  only  his  dues  but  his  ini- 
tiation fee.  No  contention  was  made  that  this  was 
inadequate  as  a  tender.  Ainsworth  made  the  same 


'^  See  Intermediate  Report  and  Recommended 
Order  in  Biscuit  and  Cracker  Workers  Local  Union 
No.  405,  AFL,  Case  No.  2-CB-999,  where  a  Trial 
Examiner  found  that  disparate  treatment  deprived 
the  respondent  union  of  any  justification  for  causing 
employee's  discharge  for  nonpayment  of  dues. 
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kind  of  tender  and  Ms  tender  was  accepted.  If 
Pense's  application  had  been  accepted,  he  would 
have  been  charged  the  equivalent  of  2  months'  dues 
as  a  reinstatement  fee,  as  was  Ainsworth,  and  that 
amount,  $7.00,  would  have  been  paid  under  the 
check-off  authorization  tendered  by  Pense  with  his 
application,  just  as  it  was  in  the  case  of  Ainsworth. 
No  question  is  involved  of  the  right  of  the  Union  to 
discipline  its  members,  a  right  specifically  protected 
by  Section  8  (b)  (1)  (A)  of  the  Act.  If  the  Union 
felt  that  Pense's  conduct  in  assisting  union  members 
to  revoke  their  dues-deduction  authorizations  was 
inimical  to  its  interests  and  deserving  of  penalty, 
it  was  free  to  inflict  it.  It  was  even  free  to  with- 
hold membership  from  Pense  for  such  reason  so 
long  as  it  did  not  seek  to  cause  his  discharge  by 
the  Company  for  that  reason.  That  it  did  in  fact 
request  his  discharge  for  a  reason  other  than  his 
failure  to  pay  his  dues,  or  for  a  reason  other  than 
his  failure  to  tender  dues  and  initiation  (or  rein- 
statement) fee,  is  obvious  from  the  fact  that,  but 
for  the  Union's  displeasure  caused  by  the  conduct 
of  Pense  in  aiding  employees  to  revoke  their  dues 
deduction  authorizations,  his  case  was  no  different 
from  that  of  Wilson,  Goetz,  and  Bitetti,  whose  ten- 
der of  dues  more  than  3  months'  delinquent  was 
not  rejected,  or  from  the  case  of  Ainsworth,  whose 
application  for  reinstatement,  accompanied  by  a 
dues-deduction  authorization  was  accepted.  The 
Union  sought  to  distinguish  the  difference  in  treat- 
ment between  Ainsworth  and  Pense  on  the  ground 
that  Ainsworth  appeared  personally  before  the  ex- 
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ecutive  board  and  i)leadcd  his  case,  while  Pense 
did  not.  No  Union  rule,  by-laws,  or  constitutional 
provision  required  appearance  before  the  executive 
board  in  such  case.  In  fact  there  was  nothing  in 
such  rules  providing  for  consideration  of  applica- 
tions by  the  executive  board  at  all,  and  there  was 
no  precedent  for  it.  Pense  coud  not  have  been  ex- 
pected to  know  that  his  case  would  be  passed  on 
by  the  executive  board,  much  less  that  he  would  be 
expected  to  appear  before  it.  Had  not  the  business 
agent  taken  Ainsworth  under  his  wing  and  steered 
him  to  the  executive  board,  Ainsworth  would  not 
have  appeared  there  either.  I  am  not  persuaded 
that  the  disparate  treatment  afforded  the  two  men 
resulted  from  such  a  tenuous  and  illogical  distinc- 
tion. Rather  I  find  that  the  real  reason  for  rejection 
of  Pense's  application  (just  the  same  as  the  rejec- 
tion of  his  tender  of  dues)  was  the  Union's  dis- 
pleasure with  his  conduct  as  explained  above  and 
was  not,  in  any  event,  a  failure  to  tender  the  re- 
quisite dues  or  initiation  fee.  Had  Pense  already 
been  discharged  at  the  time  he  made  his  application 
for  reinstatement  in  the  Union,  the  rejection 
thereof  could  not  have  affected  his  employment  sta- 
tus. It  does  not  appear  why  the  Union,  after  de- 
manding the  immediate  discharge  of  Ainsworth 
and  Pense  on  December  17,  1953,  stood  silent  for 
nearly  30  days  before  again  insisting  on  giving 
the  contract  effect.  No  contention  is  made  that  the 
Company  wilfully  disregarded  its  agreement.  I  note 
the  fact  that  it  acted  quite  promptly  on  receipt  of 
the  Union's  letter  of  January  15,  1954.  I  can  only 
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infer  that  the  delay  was  acquiesced  in  by  the  Union 
for  some  reason,  perhaps  to  give  Ainsworth  and 
Pense  an  opportunity  to  make  application  for  rein- 
statement and  have  it  passed  on.  In  any  event, 
Pense  had  not  yet  lost  his  employment  before  either 
of  the  tenders  made  as  hereinbefore  related.  Inas- 
much as  the  Union,  by  its  letter  of  January  15, 
1954,  cause  the  Company  to  discharge  Pense  and 
inasmuch  as  the  reason  of  the  Union  for  causing 
such  discharge  was  not  Pense's  failure  to  tender 
the  requisite  dues  and  initiation  fee,  the  Union 
caused  the  Company  to  discriminate  against  Pense 
in  violation  of  Section  8  (b)  (2)  of  the  Act. 

Because  the  Company  had  no  reason  to  believe 
that  Pense  had  been  dropped  from  membership  or 
denied  reinstatement  for  any  reason  other  than 
failure  to  pay  dues,  as  the  Union  represented  the 
case  to  be,  the  Union's  true  motive  did  not  enter 
into  the  Company's  action  of  discharging  Pense. 
Therefore,  although  Pense  was  in  fact  discrimin- 
ated against,  the  Act  permits  the  Company  to  jus- 
tify (or  excuse)  the  discharge  so  as  to  relieve  it 
of  the  consequences  of  the  discrimination.  This  no 
doubt  explains  the  omission,  in  the  complaint,  of 
an  allegation  that  the  Company  violated  Section 
8  (a)  (3)  as  a  result  of  the  Union's  improper 
motive. 

On  the  other  hand,  the  complaint  alleges  that  both 
the  Company  and  the  Union  committed  unfair  labor 
practices  as  a  result  of  their  conduct  with  respect  to 
Pense  because  of  the  illegality  of  the  union-security 
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provision.  In  making  tliis  contention,  the  General 
Counsel  adopts  the  premise  that  any  illegality  in 
terms  of  a  union-security  clause  renders  the  entire 
provision  void.  If  this  premise  is  correct,  not  only 
the  Union  but  the  Company  likewise  is  guilty  of  an 
unfair  labor  practice  in  the  discrimination  against 
Pense,  for  the  justification  by  the  Company  for 
Pense's  discharge  depends  on  the  existence  of  a 
luiion-security  agreement  which  requires  the  pay- 
ment of  dues  and  initiation  fees  as  a  condition  of 
employment.  If  the  entire  union-security  section  of 
the  contract  is  void  for  illegality,  the  Company's 
justification  is  gone,  even  if  it  did  not  discharge 
Pense  pursuant  to  the  illegal  language — ^that  is,  did 
not  discharge  him  for  failing  to  pay  dues  after  hav- 
ing left  the  unit  while  a  union  member  and  later 
being  re-employed  in  the  unit  at  a  time  when  he  was 
not  a  member.  When  the  Act  uses  the  word  "agree- 
ment" in  the  proviso,  "That  nothing  in  this  Act,  or 
in  any  other  statute  of  the  United  States,  shall  pre- 
clude an  employer  from  making  an  agreement  with 
a  labor  organization  *  *  *  to  require  membership 
therein  on  or  after  the  thirtieth  day  following  the 
beginning  of  such  employment  or  the  effective  date 
of  such  agreement,  whichever  is  the  later  *  *  *"  it 
does  not  furnish  any  definition  for  the  word.  It  could 
mean  one  entire  writing,  called  an  agreement, 
whether  or  not  each  item  therein  is  violative  of  the 
purpose  of  the  Act;  or  it  could  mean  just  the  indi- 
vidual item  of  agreement  among  many  dealing  with 
union  security;  or  it  could  mean  all  items  of  that 
portion  of  an  entire  contract  which  deals  with  the 
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subject  of  union  security  even  though  less  than  all 
are  contrary  to  the  purpose  of  the  Act.  It  has  been 
decided  that  it  does  not  have  the  first  meaning.  An 
entire  contract  is  not  a  nullity  because  of  an  illegal 
union  security  provision.'*^  So  far  as  I  am  aware,  it 
has  not  yet  been  decided  that  illegality  in  one  aspect 
of  a  union  security  contract  does  not  void  the  entire 
union  security  section.  The  Act  does  not  specifically 
require  the  nullification  of  the  whole  union-security 
agreement  because  one  portion  of  it  may  be  unau- 
thorized. The  proviso  quoted  above  is  negative — that 
nothing  shall  preclude  the  making  of  a  union- 
security  agreement — rather  than  that  all  parts  of  an 
agreement  attempting  to  establish  union  security  are 
void.  The  license  for  finding  such  agreement  void 
derives  from  the  principle  that  a  purpose  to  circum- 
scribe the  rights  and  protection  intended  to  be  pro- 
vided for  employees  by  the  Act  is  contrary  to  the 
policy  of  the  law.  But  calling  one  portion  of  a  con- 
tract illegal  is  not  tantamount  to  saying  that  the 
whole  is  void.  As  used  in  connection  with  contracts, 
the  word  "illegal"  may  have  different  meanings,  de- 
pending on  how  far  it  may  be  necessary  to  go  to 
effect  the  policy  of  the  law.  Severability  in  terms  of 
a  contract  may  contribute  to  a  determination  of  the 
extent  to  which  a  contract  will  be  outlawed.  Sever- 
ability is  generally  found  to  exist  if  the  illegality  is 
in  a  promise  or  condition  which  does  not  constitute 


"N.  L.  R.  B.  V.  Rockaway  News  Supply  Com- 
pany, Inc.,  345  U.  S.  71;  Golden  Valley  Electrical 
Association,  Inc.,  109  NLRB  No.  62. 
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the  main  or  essential  feature  or  j^urpose  of  the 
agreement,  where  deletion  of  the  unlawful  part  will 
not  distort  the  meaning  and  intent  of  the  parties  as 
to  the  balance,  and  where  the  illegality  is  not  so  in- 
terwoven with  the  remaining  portion  as  to  taint  it 
with  illegality,  too."  It  may  be  that,  to  the  extent 
that  an  employee  who  was  a  member  of  the  Union 
on  leaving  the  unit  is  still  a  member  of  the  same  par- 
ent organization  on  being  re-employed  in  the  unit, 
albeit  through  a  different  local,  a  requirement  of 
membership  or  payment  of  dues  on  re-employment 
in  the  unit  may  be  lawful  without  a  grace  period. 
But  the  agreement  itself  does  not  differentiate  be- 
tween such  employees  and  others  who  are  not  mem- 
bers on  re-employment.  As  to  the  latter,  the  language 
of  the  agreement  is  unlawful.  No  words  can  be  de- 
leted which  will  j)ermit  application  so  far  as  legal. 
Therefore,  the  whole  phrase  is  void.  But  this  does 
not  necessarily  mean  that  the  entire  maintenance  of 
membership  article  must  be  found  to  be  void.  Again 
applying  the  test  of  severability,  I  note  that  the  un- 
lawful language  is  subsidiary  to  the  main  purpose  of 
Article  XIV,  it  is  severable  in  its  own  terms,  that 
is,  it  is  possible  to  delete  the  offensive  language 
without  rendering  the  remainder  of  the  maintenance- 
of-membership  agreement  unperformable,  and  it 
does  not,  in  my  opinion,  taint  the  balance  with  its 
illegality   so   that   the    remaining   maintenance-of- 


"  See  American  Law  Institute  Restatement  of 
Contracts,  Vol.  2,  §  603 ;  annotations :  6  L.R.A. 
(N.S.)  547;  26  L.R.A.  (N.S.)  106. 
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membership  provisions  must  be  nullified/^  Accord- 
ingly, I  find  that,  although  the  provision  for  manda- 
tory payment  of  dues  by  employees  when  re-em- 
ployed in  the  unit,  if  they  had  been  members  on 
leaving  it,  is  illegal  and  void,  it  does  not  so  x^ervade 
the  balance  of  the  maintenance-of-membership  agree- 
ment as  to  taint  it  and  render  it  a  nullity.  Because 
Pense  was  not  discharged  pursuant  to  the  severable 
illegal  provisions  of  the  maintenance-of-membership 
agreement,  the  respondents  are  not  deprived  of  any 
justification  for  their  conduct  in  connection  with  his 
discharge  that  they  otherwise  would  have.  However, 
even  under  a  valid  union-security  agreement,  the 
Union's  conduct  here  would  not  have  been  justified; 
so  it  is  not  relieved  from  the  consequences  of  its 
unfair  labor  practice  by  the  fact  that  the  illegality 
is  severable  and  did  not  contrilDute  to  the  discrimina- 
tion against  Pense. 

Although  I  have  found  that  the  inclusion  of  the 


*^  In  this  respect,  I  find  the  case  here  distinguish- 
able from  Pacific  Intermountain  Exx^ress  Co.,  107 
NLRB  No.  158;  Local  803;  International  Brother- 
hood of  Boilermakers,  Iron  Ship  Builders  and  Help- 
ers of  America  ( AFL)  et  al.,  107  NLRB  No.  212 ; 
and  Tacoma  Harbor  Lumber  &  Timber  Company, 
108  NLRB  No.  127.  In  these  cases,  the  illegality 
pervaded  the  entire  union  security  plan.  In  the  last 
cited  case,  for  example,  the  agreement  was  for  a 
modified  union  shop  which  did  not  give  new  employ- 
ees the  full  30  days  in  which  to  join  the  union.  The 
principal  purpose  of  a  union  shop  cannot  be  achieved 
unless  new  employees  join  the  union.  The  illegal  por- 
tion of  that  contract,  therefore,  could  not  be  consid- 
ered subsidiary  to  the  main  purpose  of  the  clause. 
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requirement  of  payraent  of  general  assessments  inj 
the  contract  was  not  by  itself  an  unfair  labor  prac-» 
tice,  there  is  no  doubt  that  the  language  was  unau- 
thorized by  the  Act.  In  the  representation  cases  pre- 
viously cited,  the  Board  held  such  language  to  be' 
illegal.  The  question  of  severability  was  not  raised. 
It  may  be  argued  that,  in  holding  such  contract  no 
bar  to  an  election,  the  Board,  in  effect,  was  holding 
that  the  entire  contract  was  a  nullity.  But  that  is 
not  necessarily  true.  The  Board  has  recently  held  in 
an  unfair  labor  practice  case,  that  illegality  of  a  con- 
tract in  one  respect  does  not  warrant  an  order  to 
cease  and  desist  giving  effect  to  the  entire  contract.^' 
As  previously  stated,  the  extent  to  which  illegality 
will  be  found  to  void  a  contract  depends  to  some  ex- 
tent on  how  far  it  may  be  necessary  to  go  to  give 
effect  to  the  policy  of  the  law.  The  Board  may,  in  its 
discretion,  decide  that,  in  representation  cases,  the 
policy  of  the  law  can  best  be  effectuated  by  holding 
that  a  contract  in  which  a  union  attempts  to  gain 
any  unauthorized  advantage  will  constitute  no  bar 
to  an  election.  In  an  unfair  labor  practice  case,  it 
may  be  necessary  to  do  no  more  than  to  require  that 
the  unauthorized  language  be  deleted.  This  would  be 
true  if  the  illegal  language  were  severable.  Where 
no  moral  turpitude  is  involved  and  where  the  stat- 
ute does  not  expressly  state  that  the  use  of  imau- 
thorized  language  will  nullify  the  contract,  the  pol- 
icy of  the  law  may  be  effectuated  adequately  by  re- 
quiring the  parties  to  eliminate  the  offending  lan- 


''  Golden  Valley  Electric   Association,   Inc.,   109 
NLRB  No.  62. 
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guage  so  as  to  guard  against  even  the  possibility  of 
a  future  unfair  labor  practice.  The  Union  explains 
that  the  unwarranted  word  "assessments"  got  into 
the  agreement  because  it  was  in  a  check-ofi^  provision 
in  former  contracts  which  did  not  contain  any  union- 
security  provision,  and,  when  the  maintenance-of- 
membership  contract  was  made,  it  was  incorporated 
therein  without  noticing  the  need  for  a  change.  If 
this  be  true,  it  was  a  matter  of  inadvertence  rather 
than  design  to  violate  the  policies  of  the  Act,  no  one 
actually  suffered  as  a  consequence  of  the  inadver- 
tence, and  the  Union  gained  no  preferred  position 
as  a  result  thereof.  Whatever  remedy  might  be 
deemed  essential  to  cope  with  intended  illegality, 
voiding  the  entire  union  security  provision  seems 
unnecessary  here  where  apparently  it  was  not  in- 
serted by  design  and  where  no  performance  had 
taken  place  under  it.  Under  the  Union's  constitu- 
tion, assessments  are  not  treated  as  dues,  being  sep- 
arately payable.  Under  the  contract  there  is  no  con- 
fusion between  dues  and  assessments,  both  appar- 
ently being  payable  independently.  So  the  unauthor- 
ized word  or  words  may  be  stricken  without  affect- 
ing performance  of  the  remaining  provisions;  and 
the  requirement  of  payment  of  general  assessments 
is  subsidiary  to  the  main  purpose  of  the  Union's 
security  clause,  so  it  does  not  taint  the  remaining 
legal  language.  Consequently,  I  find  the  provision 
for  payment  of  general  assessments  in  the  contract 
is  severable,  and  that,  although  it  is  void  it  does  not 
affect  the  remaining  parts  of  the  agreement  found 
not  to  be  illegal. 
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IV.    The  effect  of  the  unfair  labor  practices 
upon  commerce 

The  activities  of  the  respondents  set  forth  in  Sec- 
tion III,  above,  occurring  in  connection  with  the 
operations  of  the  Company  described  in  Section  I, 
above,  have  a  close,  intimate,  and  substantial  rela- 
tion to  trade,  traffic,  and  commerce  among  the  sev- 
eral States  and  tend  to  lead  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 
of  commerce. 

V.    The  remedy 

Having  found  that  the  respondents  have  engaged 
in  certain  unfair  labor  practices,  I  shall  recommend 
that  they  cease  and  desist  therefrom  and  take  certain 
affirmative  action  designed  to  effectuate  the  policies 
of  the  Act.  As  stated  above,  in  a  new  collective  bar- 
gaining contract  between  the  Union  and  the  Com- 
pany effective  February  1,  1954,  the  requirement  of 
payment  of  general  assessments  as  a  condition  of 
employment  was  omitted  from  the  union  security 
section,  which  otherwise  remained  the  same.  I  see  no 
reason  to  anticipate  any  danger  that  the  omitted 
words  will  hereafter  be  reinserted  in  the  same  or  a 
similar  agreement.  Therefore,  no  cease  and  desist 
order  seems  to  be  required  as  to  such  language. 

No  question  has  been  raised  concerning  the  pro- 
priety of  reconmiending  that  the  remedy  extend  to 
General  Djmamics  Corporation,  successor  of  the 
original  respondent,  but  in  view  of  the  Board's  de- 
cision in  Symns  Grocery  Co.,  109  NLRB  No.  58,  it 
will  be  well  to  differentiate  this  case.  It  is  unneces- 
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sary  to  decide  whether  a  distinction  should  be  drawn 
between  an  assignee,  as  in  that  case,  where  there 
was  a  severance  of  the  business  sold  from  that  re- 
tained by  the  respondent,  and  a  successor,  as  in  this, 
where  the  respondent  merges  in  a  new  corporation 
and  continues  as  a  division  of  the  successor  corpora- 
tion, because  here  the  successor,  Greneral  Dynamics 
Corporation  expressly  assumed  all  of  the  obligations 
of  Consolidated  Vultee  Aircraft  Corporation.  This 
would  include  the  collective  bargaining  agreement 
made  on  February  1,  1954.  The  new  agreement  con- 
tinued in  effect  a  portion  of  the  illegal  language  of 
the  prior  agreement  as  heretofore  found.  Hence,  to 
that  extent,  the  successor.  General  Dynamics  Corpo- 
ration, will  merely  be  remedying  its  own  unfair 
labor  practice.  Furthermore,  General  Dynamics  Cor- 
poration, by  its  own  motion  to  be  substituted  as  re- 
spondent in  place  of  Consolidated  Yultee  Aircraft 
Corporation,  acquiesced  in  the  issuance  of  any  reme- 
dial order  against  itself. 

Since  it  has  been  found  that  the  Union  caused  the 
Company  discriminatorily  to  discharge  Dense  for 
reasons  other  than  his  failure  to  tender  the  requisite 
dues  and  initiation  fees  in  violation  of  the  Act,  I 
shall  recommend  that  the  Union  notify  the  Company 
and  Dense  that  it  withdraws  any  and  all  objections 
it  may  have  to  the  reinstatement  of  Dense  with  his 
previous  seniority  and  other  rights  and  privileges, 
and  that  it  will  not  again  request  his  discharge  for  a 
reason  other  than  his  failure  to  tender  the  requisite 
dues  and  initiation  fees  (including  reinstatement 
fees).  I  will  further  recommend  that  the  Union 
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make  Pense  whole  for  any  loss  he  may  have  suffered 
as  a  result  of  the  discruuination  caused  by  the  Union 
by  paying  to  him  a  siun  of  money  equal  to  that 
which  he  would  have  earned  in  his  employ  with  the 
Company  but  for  the  discrimination  against  him, 
from  January  15, 1954,  to  5  days  after  the  receipt  of 
notification  by  the  Company  and  Pense  that  it  has 
withdrawn  its  objection  to  his  reinstatement  as 
aforesaid,  less  his  net  earnings  elsewhere,  if  any, 
during  that  period. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  I  make  the 
f  ollomng : 

Conclusions  of  Law 

1.  The  Union  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  of  the  Act. 

2.  By  maintaining  in  effect,  a  union-security  pro- 
vision in  a  contract  requiring  that  employees  who, 
on  leading  the  bargaining  unit  were  members  of  the 
Union,  should,  on  re-employment  in  the  unit,  again 
pay  dues,  whether  or  not  they  are  then  members  of 
the  Union,  and  without  providing  the  statutory  pe- 
riod of  30  days  in  which  to  become  members  as  a 
condition  of  employment, 

(a)  the  Company  has  engaged  in  unfair  labor 
practices  within  the  meaning  of  Section  8  (a)  (1) 
and  (3)  of  the  Act; 

(b)  the  Union  has  engaged  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (b)  (1)  (A) 
and  (2)  of  the  Act. 

3.  By  causing  the  Company  to  discharge  Pense 
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discriminatorily  within  the  meaning  of  Section  8 
(a)  (3)  of  the  Act,  the  Union  has  engaged  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (b) 
(1)  (A)  and  (2)  of  the  Act. 

4.  The  aforesaid  mifair  labor  practices  are  mi- 
fair  labor  practices  affecting  commerce  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  upon  the  entire  record 
in  the  case,  I  recommend  that : 

I.  The  respondent.  General  Dynamics  Corpora- 
tion, Convair  Division  (Pomona),  its  officers,  agents, 
and  successors,  shall: 

A.  Cease  and  desist  from : 

(1)  Entering  into,  continuing  in  force,  or  giving 
effect  to,  any  union-security  provision  of  a  collective 
bargaining  agreement  with  the  Union  or  with  any 
other  labor  organization  of  its  employees  which  re- 
quires membership  in  the  Union  or  in  any  other 
labor  organization  or  payment  of  union  dues  by 
nonmembers  as  a  condition  of  employment  within 
30  days  of  their  employment  in  the  bargaining  unit. 

(2)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of  the 
Act. 

B.  Take  the  following  affirmative  action  which  I 
find  will  effectuate  the  policies  of  the  Act : 
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(1)  Post  in  conspicuous  places  at  its  place  of 
business  in  Pomona,  California,  in  all  locations 
where  notices  to  employees  are  customarily  posted, 
copies  of  the  notice  attached  hereto  and  marked 
"Appendix  A."  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first  Re- 
gion (Los  Angeles,  California)  after  being  duly 
signed  by  the  Respondent  Company's  duly  author- 
ized representative,  shall  be  posted  immediately 
upon  receipt  thereof  and  shall  be  maintained  by  it 
for  a  period  of  60  consecutive  days.  Reasonable 
steps  shall  be  taken  to  insure  that  said  notices  are 
not  altered,  defaced,  or  covered  by  any  other  mate- 
rial. 

(2)  Notify  the  said  Regional  Director  in  writing 
within  20  days  from  the  date  of  ser\'ice  of  this  In- 
termediate Report  and  Recommended  Order  of  what 
steps  the  Company  has  taken  to  comply  herewith. 

II.    The  respondent.  International  Association  of 
Machinists,  Guided  Missile  Lodge  1254,  shall : 
A.    Cease  and  desist  from: 

(1)  Entering  into,  continuing  in  force,  or  giving 
effect  to,  any  union-security  provision  of  a  collective 
bargaining  agreement  with  the  Company  or  its  suc- 
cessors or  assigns  which  requires  membership  in  the 
Union  or  payment  of  union  dues  by  nonmembers  as 
a  condition  of  emplojmient  within  30  days  of  em- 
ployment in  the  collective  bargaining  unit. 

(2)  Causing  or  attempting  to  cause  the  Company, 
its  officers,  agents,  successors,  or  assigns,  contrary 
to  the  provisions  of  Section  8  (a)  (3)  of  the  Act,  to 
discriminate  in  regard  to  hire  or  tenure  of  employ- 
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ment  or  any  term  or  condition  of  employment  of 
Charles  E.  Pense  or  of  any  other  employee,  except 
to  the  extent  that  membership  in  a  labor  organiza- 
tion may  be  required  as  a  condition  of  employment 
as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

(3)  In  any  other  manner  restraining  or  coercing 
employees  in  the  exercise  of  their  right  to  engage  in, 
or  to  refrain  from  engaging  in,  concerted  activities 
as  guaranteed  in  Section  7  of  the  Act,  except  to  the 
extent  that  such  right  may  be  affected  by  an  agree- 
ment requiring  membership  in  a  labor  organization 
as  a  condition  of  employment  as  authorized  in  Sec- 
tion 8  (a)  (3)  of  the  Act. 

B.  Take  the  following  affirmative  action  which  I 
find  will  effectuate  the  policies  of  the  Act : 

(1)  Notify  the  Company  and  Charles  E.  Pense 
that  it  withdraws  any  and  all  objections  it  may  have 
to  the  reinstatement  of  Pense  to  his  former  or  sub- 
stantially equivalent  position  with  his  previous  sen- 
iority and  other  rights  and  privileges  and  that  it  will 
not  again  request  the  discharge  of  said  Pense  or  any 
other  employee  for  a  reason  other  than  failure  to 
tender  the  monthly  dues  or  initiation  fee  (including 
reinstatement  fee)  uniformly  required  to  acquire  or 
maintain  membership  in  the  Union  as  a  condition  of 
employment  under  an  agreement  authorized  by  Sec- 
tion 8  (a)  (3)  of  the  Act. 

(2)  Make  Charles  E.  Pense  whole  for  any  loss  he 
may  have  suffered  as  a  result  of  the  discrimination 
caused  by  the  Union  by  paying  him  a  siun  of  money 
equal  to  that  which  he  would  have  earned  in  his  em- 
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ploy  with  the  Company  but  for  the  discrimination 
against  him  between  January  15,  1954  (the  date  of 
the  discrimination)  and  a  date  5  days  after  receipt 
by  the  Company  or  by  Pense,  whichever  is  later,  of 
the  notification  required  in  the  next  preceding  para- 
graph, less  his  net  earnings^"  elsewhere  during  said 
period,  such  loss  to  be  computed  on  a  quarterly  basis 
in  accordance  with  the  Board's  established  prac- 
tice."^ 

(3)  Post  at  its  meeting  place  in  Pomona,  Califor- 
nia, copies  of  the  notice  attached  hereto  and  marked 
"Appendix  B."  Copies  of  such  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty-first 
Region  (Los  Angeles,  California),  after  being  duly 
signed  by  an  authorized  representative  of  the  Union, 
shall  be  posted  by  it  immediately  upon  receipt 
thereof  and  shall  be  maintained  by  it  for  a  period  of 
60  consecutive  days  thereafter  in  conspicuous  places, 
including  all  places  where  notices  to  members  are 
customarily  posted.  Reasonable  steps  shall  be  taken 
by  the  Respondents  to  insure  that  such  notices  are 
not  altered,  defaced,  or  covered  by  any  other  mate- 
rial. 

(4)  Notify  the  said  Regional  Director  in  writing 
within  20  days  from  the  date  of  service  of  this  Inter- 
mediate Report  and  Recommended  Order  of  what 
steps  the  Union  has  taken  to  comply  herewith. 

It  is  further  recommended  that,  imless  on  or  be- 


'°  Crossett  Lumber  Company,  8  NLRB  440 ;  Min- 
neapolis Star  and  Tribune  Company,  109  NLRB  No. 
109. 

''  F.  W.  Woolworth  Company,  90  NLRB  289. 
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fore  20  days  from  the  date  of  service  of  this  Inter- 
mediate Report  and  Recommended  Order,  the  re- 
spective respondents  shall  notify  said  Regional  Di- 
rector in  writing  that  they  will  comply  with  the  fore- 
going respective  recommendations,  the  National  La- 
bor Relations  Board  issue  an  order  requiring  the 
noncomplying  respondent  or  respondents  to  take  the 
action  aforesaid. 

Dated  this  23rd  day  of  August,  1954. 

/s/  JAMES  R.  HEMINGWAY, 
Trial  Examiner 

APPENDIX  A 

Notice  To  All  Employees:  Pursuant  to  the  recom- 
mendations of  a  trial  examiner  of  the  National 
Labor  Relations  Board,  and  in  order  to  effectu- 
ate the  policies  of  the  National  Labor  Relations 
Act,  as  amended,  we  hereby  notify  you  that : 

We  Will  Not  enter  into,  continue  in  force,  or  give 
effect  to,  any  union-security  provision  of  a  collective 
bargaining  agreement  with  International  Associa- 
tion of  Machinists,  Guided  Missile  Lodge  1254,  or 
with  any  other  labor  organization  of  our  employees, 
which  requires  employees  to  become  members  of  said 
Union  or  any  other  labor  organization,  or  which  re- 
quires nonmembers  to  pay  dues,  as  a  condition  of 
employment  within  30  days  of  their  employment  in 
the  bargaining  unit. 

We  Will  Not  in  any  like  or  related  manner  inter- 
fere with,  restrain,  or  coerce  employees  in  the  exer- 
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cise  of  the  right  to  self -organization,  to  form  laboi 
organizations,  to  join,  or  assist  International  Asso- 
ciation of  Machinists,  Guided  Missile  Lodge  1254,  or 
any  other  labor  organization,  to  bargain  collectively 
through  representatives  of  their  owti  choosing,  or  to 
engage  in  concerted  activities  for  the  purpose  of  col- 
lective bargaining  or  other  mutual  aid  or  protection, 
or  to  refrain  from  any  or  all  such  activities,  except 
to  the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organ- 
ization as  a  condition  of  employment  as  authorized 
in  Section  8  (a)  (3)  of  said  Act. 

All  our  employees  are  free  to  become,  remain,  or 
refrain  from  becoming  or  remaining,  members  of 
the  above-named  Union  or  of  any  other  labor  organ- 
ization except  to  the  extent  that  membership  in  such 
union  or  labor  organization  may  be  required  as  a 
condition  of  employment  by  an  agreement  which  is 
made  in  conformity  with  the  provisions  of  Section  8 
(a)  (3)  of  the  Act. 

General  Dynamics  Corporation, 
Convair  Division  (Pomona), 
(Employer) 


Dated . . . . 
By 


(Representative)  (Title) 


This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 
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APPENDIX  B 

Notice  to  All  Members  of  International  Association 
of  Machinists,  Guided  Missile  Lodge  1254 :  Pur- 
suant to  the  recommendations  of  a  trial  exam- 
iner of  the  National  Labor  Relations  Board,  and 
in  order  to  effectuate  the  policies  of  the  Na- 
tional Labor  Relations  Act,  as  amended,  we 
hereby  notify  you  that : 

We  Will  Not  enter  into,  continue  in  force,  or  give 
effect  to,  any  union-security  provision  of  a  collective 
bargaining  agreement  with  General  Dynamics  Cor- 
poration, Convair  Division  (Pomona),  its  successor 
or  assigns,  which  requires  membership  in  this 
Union,  or  pa3mient  of  dues  by  nonmembers,  as  a  con- 
dition of  employment  within  30  days  from  the  date 
of  employment  in  the  collective  bargaining  unit. 

We  Will  Not  cause  or  attempt  to  cause  the  above- 
named  corporation,  its  officers,  agents,  successors  or 
assigns,  contrary  to  the  provisions  of  Section  8  (a)^ 
(3)  of  the  Act,  to  discriminate  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  of  Charles  E.  Pense  or  of  any  other 
employee. 

We  Will  Not  in  any  other  manner  restrain  or  co- 
erce employees  in  the  exercise  of  their  right  to  self- 
organization,  to  form  labor  organizations,  to  join  or 
assist  this  Union  or  any  other  labor  organization  to 
bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities 
for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  or  to  refrain  from  any  or 
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all  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring 
membership  in  this  Union  as  a  condition  of  employ- 
ment as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

We  Will  Notify  the  above-named  corporation  and 
Charles  E.  Pense  that  we  withdraw  all  objections  to 
his  reinstatement  to  his  former  or  substantially 
equivalent  position  with  his  previous  seniority  and 
other  rights  and  privileges  and  that  we  will  not 
again  request  the  discharge  of  said  Pense  or  any 
other  employee  for  a  reason  other  than  failure  to 
tender  the  dues  and  initiation  fee  (including  rein- 
statement fee)  uniformly  required  to  acquire  or 
maintain  membership  in  this  Union  as  a  condition 
of  employment  under  an  agreement  authorized  by 
Section  8  (a)  (3)  of  the  Act. 

We  will  make  whole  said  Charles  E.  Pense  for 
any  loss  suffered  by  him  as  a  result  of  the  discrim- 
ination caused  against  him. 

International  Association  of  Machinists, 
Guided  Missile  Lodge  1254 

Dated 

By  

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 

Affidavit  of  Service  by  Mail  and  Postal  Return 
Receipts  Attached. 
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[Title  of  Board  and  Cause.] 

RESPONDENT    UNION'S    EXCEPTIONS    TO 
INTERMEDIATE    REPORT 

International  Association  of  Machinists,  Guided 
Missile  Lodge  1254,  the  Respondent  Union  submits 
its  exceptions  to  the  findings  of  fact,  conclusions, 
and  reasons  or  basis  therefor  contained  in  the  Inter- 
mediate Report  and  Recommended  Order  issued 
under  date  of  August  23,  1954. 

Exceptions 

No.  1,  Page  2,  Lines  34-39 :  To  the  conclusion  and 
inference  that  the  Company  refused  to  reinstate 
Pense  because  the  Union  persisted  in  its  demand 
that  the  Company  refuse  to  re-employ  Pense. 

No.  2,  Page  6,  Lines  43-47:  To  unwarranted,  ir- 
relevant, and  immaterial  speculation  as  to  what  the 
parties  contemplated. 

No.  3,  Page  6,  Lines  47-48 :  To  the  conclusion  and 
finding  that  the  language  is  broad  enough  to  cover 
a  number  of  other  situations. 

No.  4,  Page  6,  Line  48,  to  Page  7,  Line  10:  To 
the  examples  cited  of  situations  inconsistent  with 
the  clear  language  of  the  Agreement  between  the 
parties. 

No.  5,  Page  6,  Line  48,  to  Page  7,  Line  10:  To 
the  conclusion  and  finding  that  a  member  under  the 
circumstances  cited  could  terminate  his  membership 
irregardless  of  the  provisions  in  the  Agreement  and 
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to  the  inference  that  such  termination  would  take 
precedence  over  his  contractual  obligations. 

No.  6,  Page  7,  Lines  13-17:  To  the  speculation, 
conjecture,  and  assumption  of  what  might  haj^pen 
under  another  contract  in  effect  elsewhere. 

No.  7,  Page  7,  Lines  19-25 :  To  the  irrelevant,  im- 
material speculative  conclusion  and  finding  of  what 
might  happen  under  an  imaginery  set  of  circmn- 
stances  unrelated  to  this  employer,  this  union,  and 
this  contract. 

No.  8,  Page  7,  Lines  26-31 :  To  the  conclusion  and 
finding  that  an  employee  who  leaves  the  company, 
who  ceases  to  be  a  union  member,  and  who  then  re- 
turns to  employment  during  the  life  of  the  same  con- 
tract is  in  the  same  relative  position  as  any  new 
employee  who  is  not  a  member  of  the  union. 

No.  9,  Page  7,  Lines  33-43:  To  the  conclusions 
about  the  construction  of  the  contract. 

No.  10,  Page  7,  Lines  33-43:  To  the  finding  that 
Section  3  of  Article  XIV  does  not  conform  to  the 
requirements  of  Section  8  (a)  (3)  of  the  Act. 

No.  11,  Page  7,  Lines  43-48:  To  the  conclusion 
and  finding  that  "it  cannot  be  determined  that  they 
joined  the  Union  voluntarily." 

No.  12,  Page  7,  Lines  43-48:  To  the  finding  that 
the  language  of  Sec.  3  of  Article  XIV  tends  to 
"compel  membership"  without  distinction  from  the 
clear  and  obvious  "maintenance  of  membership" 
which  is  legally  permissible. 

No.  13,  Page  7,  Lines  43-48 :  To  the  apparent  con- 
fusion extant  in  the  mind  of  the  Trial  Examiner 
over  the  various  kinds  of  transfers  involved  in  this 
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iase,  and  liis  failure  to  clearly  define  what  transfers 
le  was  talking  about  nor  did  he  distinguish  between 
■he  several  kinds  of  transfers. 

No.  14,  Page  7,  Lines  48-52:  To  the  conclusion 
md  finding  that  the  provisions  of  Section  3  of  Arti- 
cle XIV  violates  the  Act  because  it  coerces  employ- 
ees into  doing  that  which  under  Section  7  of  the  Act 
;hey  have  a  right  to  refrain  from  doing. 

No.  15,  Page  7,  Lines  52-59:  To  the  finding  that 
;he  Company  discriminated  in  regard  to  hire  and 
;enure  of  employment  in  violation  of  Section  8  (a) 
^3)  of  the  Act. 

No.  16,  Page  7,  Lines  52-59:  To  the  finding  that 
;he  Union  caused  such  discrimination  in  violation  of 
Section  8  (b)  (2). 

No.  17,  Page  7,  Lines  52-59:  To  the  finding  that 
:he  Company  violated  Section  8  (a)  (1)  of  the  Act 
because  of  the  prior  finding  that  it  had  violated  Sec- 
ion  8  (a)  (3). 

No.  18,  Page  7,  Lines  52-59:  To  the  finding  that 
:he  Union  violated  Section  8  (b)  (1)  (A)  of  the  Act 
3ecause  of  the  prior  finding  that  it  had  violated  Sec- 
ion  8  (b)  (2). 

No.  19,  Page  8,  Lines  8-12 :  To  the  inference,  con- 
clusion, and  finding  that  Pense  ceased  being  a  com- 
nitteeman  because  he  ceased  paying  his  dues. 

No.  20,  Page  8,  Line  53,  to  Page  9,  Line  3:  To 
the  conclusion  and  finding  that  the  Union  was  dis- 
pleased with  Pense's  action. 

No.  21,  Page  8,  Line  53,  to  Page  9,  Line  3:  To  the 
3onclusion  and  finding  that  members  in  Pense's  de- 
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partment  undertook  to  replace  Pense  because  the 
Union  was  displeased  with  Pense's  action. 

No.  22,  Page  8,  Line  53,  to  Page  9,  Line  3:  To  the 
inference,  conclusion,  and  finding  that  "quite  a  num- 
ber" of  members  believed  that  they  were  withdraw- 
ing from  the  Union  instead  of  just  cancelling  their 
dues  deduction  authorization. 

No.  23,  Page  8,  Line  53,  to  Page  9,  Line  3 :  To  the 
inference,  conclusion,  and  finding  that  members  in 
Pense's  department  sought  to  replace  him  because 
"quite  a  number  of  members"  thought  they  were 
withdrawing  from  the  union  instead  of  just  stop- 
ping dues  deductions. 

No.  24,  Page  8,  Line  53,  to  Page  9,  Line  3:  To  any 
and  all  inferences,  conclusions,  or  findings  that  the 
Union  knew  of  the  actions  of  Pense,  recited  in  Lines 
45-49,  Page  8,  prior  to  the  actual  testimony  other 
than  the  fact  that  Pense  had  submitted  a  letter  stop- 
ping his  dues  deductions. 

No.  25,  Page  8,  Line  53,  to  Page  9,  Line  3:  To 
any  inference,  conclusion,  or  finding  that  the  mem- 
bers in  Pense's  department  sought  to  replace  him 
because  another  union  was  seeking  to  establish  a 
unit  in  the  plant. 

No.  26,  Page  8,  Line  53,  to  Page  9,  Line  3:  To  the 
inference,  conclusion,  and  finding  that  the  Union 
was  displeased  with  Pense  because  another  imion 
was  seeking  to  establish  a  unit  in  the  plant. 

No.  27,  Page  9,  Lines  3-5:  To  the  inference,  con- 
clusion, and  finding  that  Hobb  heard  rumors  about 
Pense's  actions  as  set  forth  in  Lines  45-49,  Page  8, 
when  in  fact  Hobb  only  heard  about  the  letter  Pense 
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submitted  in  his  own  behalf  and  knew  of  no  other 
activity  whatsoever  involving  Pense. 

No.  28,  Page  9,  Line  60 :  To  the  finding  that  Pense 
tore  off  the  check-off  authorization  before  handing 
the  application  to  King. 

No.  29,  Page  10,  Lines  1-3 :  To  the  conclusion  that 
Pense  believed  the  Union  might  react  unfavorably. 

No.  30,  Page  10,  Lines  7-8 :  To  the  conclusion  and 
finding  that  a  new  tj^oed  application  card  was  sub- 
mitted to  Ursino  in  a  letter. 

No.  31,  Page  10,  Lines  23-27 :  To  the  finding  that 
the  application  card  submitted  to  Ursino  was  the 
application  card  acted  upon  by  the  Local  Lodge. 

No.  32,  Page  10,  Lines  36-38:  To  the  finding  that 
Hobb  told  the  Executive  Board  about  Pense's  ac- 
tions in  typing  his  letter  revoking  his  dues  deduction 
authorization. 

No.  33,  Page  11,  Lines  2-5 :  To  the  inference  that 
the  Union  was  obligated  to  tell  the  Company  that 
Pense  had  tendered  dues  or  initiation  fees. 

No.  34,  Page  11,  Lines  2-5:  To  the  inference  that 
Pense  made  a  timely  offer  of  the  dues  required  to 
maintain  his  membership  or  his  employment. 

No.  35,  Page  12,  Lines  47-52:  To  the  conclusion, 
inference,  and  finding  that  there  appeared  to  be 
some  ill  feelings  against  Pense  for  reasons  other 
than  his  failure  to  pay  dues. 

No.  36,  Page  12,  Lines  47-52:  To  the  conclusion 
that  lack  of  uniform  application  of  the  Constitution 
is  related  to  the  "true  reason"  for  dropping  Pense 
from  membership. 
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No.  37,  Page  13,  Lines  2-4:  To  the  inference  and 
the  finding  that  Pense  had  aggrieved  the  Union. 

No.  38,  Page  13,  Lines  2-4:  To  the  inference  anc 
finding  that  the  Union  dropped  Pense  from  th( 
rolls  because  it  was  aggrieved. 

No.  39,  Page  13,  Lines  4-6:  To  the  finding  thai 
Pense  was  actually  deprived  of  membership  because 
of  the  circumstances  surrounding  his  cancellation  ol 
his  dues  deduction  authorization. 

No.  40,  Page  13,  Lines  6-9:  To  the  finding  thai 
the  Union  caused  Pense's  discharge  because  of  the 
circumstances  surrounding  his  cancellation  of  his 
dues  deduction  authorization. 

No.  41,  Page  13,  Lines  6-9 :  To  the  finding  that  the 
Union  violated  Section  8  (b)  (1)  (A)  and  Section  8 
(b)  (2)  of  the  Act. 

No.  42,  Page  13,  Lines  11-15:  To  the  conclusion 
and  finding  that  Pense  was  denied  membership  for 
a  reason  other  than  his  failure  to  tender  the  dues 
and  initiation  fee  uniformly  required  as  a  condition 
of  acquiring  membership. 

No.  43,  Page  13,  Lines  30-48:  To  the  finding  that 
it  was  obvious  that  the  Union  in  fact  requested  his 
discharge  for  a  reason  other  than  his  failure  to  pay 
his  dues  because  of  the  Union's  displeasure  at  Pense 
for  aiding  employees  to  revoke  their  dues  deduc- 
tions. 

No.  43A,  Page  13,  Lines  30-48:  To  the  finding  that 
Pense's  case  was  no  different  from  that  of  Wilson, 
Goetz,  and  Bitetti  except  for  the  Union's  displeasure 
at  Pense. 
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¥0.  44,  Page  13,  Lines  48-50:  To  the  finding  and 
conclusion  that  the  Business  Agent  (Ursino)  had 
taken  Ainsworth  under  his  wing. 

No.  45,  Page  13,  Lines  48-50:  To  the  finding  and 
conclusion  that  Ainsworth  would  not  have  appeared 
before  the  Executive  Board  if  the  Business  Agent 
(Ursino)  had  not  taken  him  under  his  wing  and 
steered  Ainsworth. 

No.  46,  Page  13,  Lines  50-55 :  To  the  finding  that 
the  real  reason  for  rejection  of  Pense's  application 
was  the  Union's  displeasure  with  his  conduct  and 
not  in  any  event  either  his  failure  to  tender  the  re- 
quired dues  or  an  initiation  fee. 

No.  47,  Page  13,  Lines  57-61:  To  the  observation 
that  the  Union  stood  silent  for  nearly  30  days  before 
again  insisting  on  giving  the  contract  effect,  and  the 
implied  inference  that  some  sinister  motive  caused 
the  Union  not  to  explain  the  passage  of  time. 

No.  48,  Page  14,  Lines  2-5 :  To  the  inference,  con- 
clusion, or  finding  that  the  delay  was  acquiesced  in 
by  the  Union  for  some  reason. 

No.  49,  Page  14,  Lines  7-12 :  To  the  finding  that 
the  Union  caused  the  discharge  of  Pense  for  reasons 
other  than  Pense's  failure  to  tender  the  dues  and  ini- 
tiation fee. 

No.  50,  Page  14,  Lines  7-12:  To  the  finding  that 
the  Union  caused  the  Company  to  discriminate 
against  Pense  and  thereby  violated  Section  8  (b)  (2) 
of  the  Act. 

No.  51,  Page  15,  Lines  16-24 :  To  the  finding  that 
a  whole  phrase  is  void  (Section  3  of  Article  XIV). 
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No.  52,  Page  15,  Lines  33-37 :  To  the  finding  that 
the  pro^dsion  for  mandatory  payment  of  dues  by 
employees  when  re-employed  in  the  unit  is  illegal 
and  void  even  though  they  had  been  members  when 
leaving  the  unit. 

No.  53,  Page  17,  Lines  34-42 :  To  the  recommenda- 
tion that  the  Union  withdraw  any  and  all  objections 
it  may  have  to  the  reinstatement  of  Pense  with  res- 
toration of  his  previous  seniority  and  other  rights 
and  privileges. 

No.  54,  Page  17,  Lines  42-49 :  To  the  recommenda- 
tion that  the  Union  make  Pense  whole. 

No.  55,  Page  17,  Line  60,  to  Page  18,  Line  12 :  To 
the  second  conclusion  of  law  in  its  entirety. 

No.  56,  Page  18,  Lines  14-17 :  To  the  third  conclu- 
sion of  law  in  its  entirety. 

No.  57,  Page  18,  Line  23,  Page  19,  entire  page,  to 
Page  20,  Line  16:  To  the  recommendations  in  their 
entirety  because  of  each  and  all  of  the  exceptions 
noted  hereinbefore. 

Los  Angeles,  California,  October  1,  1954. 

Respectfully  submitted, 

/s/  A.  C.  McGRAW, 
Grand  Lodge  Representative,  International  Associa- 
tion of  Machinists,  For  Itself  and  in  Behalf  of 
its  Subordinate  Local  Lodge  No.  1254. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  21-CA-1911 

CONVAIR,  A  DIVISION  OF  GENERAL  DY- 
NAMICS CORPORATION 

and 

CHARLES  E.  PENSE,  An  Individual 

Case  No.  21-CB-561 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, GUIDED  MISSILE  LODGE 
1254 

andE 

CHARLES  E.  PENSE,  An  Individual 

DECISION  AND  ORDER 

On  August  23,  1954,  Trial  Examiner  James  R. 
Hemingway  issued  this  Intermediate  Report  in  the 
above-entitled  proceeding,  finding  that  the  Respond- 
ents^ had  engaged  in  and  were  engaging  in  certain 
unfair  labor  practices  and  recommending  that  they 
cease  and  desist  therefrom  and  take  certain  affirma- 


^  At  the  suggestion  of  Convair,  a  Division  of  Gen- 
eral Dynamics  Corporation,  the  complaint  was 
amended  at  the  hearing  to  substitute  it  as  the  Re- 
spondent Company  herein  in  place  of  Consolidated 
Vultee  Corporation,  Pomona  Division,  the  Respond- 
ent Company  originally  named  in  the  complaint. 
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tive  action,  as  set  forth  in  the  copy  of  the  Inter- 
mediate Report  attached  hereto.  The  Trial  Exam- 
iner also  found  that  the  Respondents  had  not 
engaged  in  certain  other  unfair  labor  practices 
alleged  in  the  complaint.  Thereafter,  the  Respond- 
ent Union  and  the  General  Counsel  filed  exceptions 
to  the  Intermediate  Report  and  supporting  briefs. 
The  Respondent  Union's  request  for  oral  argument 
is  hereby  denied  as  the  record,  the  exceptions  and 
briefs,  in  our  opinion,  adequately  present  the  issues 
and  the  positions  of  the  parties. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the 
Intermediate  Report,  the  exceptions  and  briefs,  and 
the  entire  record  in  the  case  and  hereby  adopts  the 
findings,  conclusions,  and  recommendations  of  the 
Trial  Examiner  with  the  exceptions,  modifications, 
and  additions  noted  below. 

1.  The  Trial  Examiner  found  that  the  Respond- 
ent Company  ^^.olated  Section  8  (a)  (3)  and  (1)  of 
the  Act,  and  the  Respondent  Union  violated  Sec- 
tion 8  (b)  (2)  and  (1)  (A)  of  the  Act,  by  main- 
taining certain  illegal  provisions  in  the  union- 
security  section  of  the  contract  to  which  they  were 
parties  during  the  period  covered  by  the  complaint. 
He  also  found  that  the  Respondents  did  not  violate 
the  Act  because  of  certain  other  union  security 
provisions  in  the  contract  in  question. 

We  agree  with  the  Intermediate  Report  in  the 
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instant  connection  to  the  extent  that  it  finds  that 
the  Respondents  violated  the  Act  in  the  manner 
Pound  by  the  Trial  Examiner.  The  union-security 
provisions  of  the  contract  relied  upon  here,  which 
Ls  the  maintenance-of-membership  variety,  are  fully 
set  forth  in  the  Intermediate  Report.^  In  brief,  they 
require  an  employee  who  is  separated  from  the 
bargaining  unit  covered  by  the  contract,  at  a  time 
^hen  he  is  a  member  of  the  Respondent  Union,  to 
resume  paying  membership  dues  inmiediately  upon 
[lis  reemployment  within  the  bargaining  unit.  Thus, 
an  employee  who  quits  his  employment  or  is  trans- 
ferred from  the  bargaining  unit  while  a  member  of 
the  Respondent  Union  must,  as  a  condition  of  re- 
employment in  any  capacity  within  the  unit,  resume 
paying  union  dues  even  though  he  has  resigned 
[lis  union  mem])ership  in  the  meantime,  a  period 
luring  which  he  could  not,  as  an  emjiloyee  outside 
the  bargaining  unit  covered  by  the  contract,  legally 
tiave  been  required  by  the  contract  to  maintain  his 
union  membership.  We  share  the  Trial  Examiner's 
opinion  that  for  purposes  of  this  case  such  an  em- 
ployee, upon  the  occasion  of  his  reemployment, 
stands  in  the  same  shoes  as  one  being  hired  by  the 
Respondent  Company  for  the  first  time,  who  has 
Qever  been  a  member  of  the  Respondent  Union,  and 
that  the  existence  of  a  contractual  obligation  upon 
an  employee  in  that  position  to  pay  imion  dues  be- 
ginning with  the  commencement  of  his  employment 

^  The  contract  provided,  inter  alia,  for  withdrawal 
From  the  Respondent  Union  between  August  1  and 
August  15  of  the  currently  effective  yearly  period. 
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would  be  plainly  violative  of  the  Act.  While  the 
evidence  does  not  indicate  whether  the  Respondents 
enforced  the  provisions  in  question  in  an  unlawfu' 
manner,  the  Respondent  Union  concedes  in  its  briei 
that  "In  all  situations  except  a  quit,  when,  as,  anc 
if  a  person  returned  to  the  unit,  he  was  obligated 
to  resume  the  payment  of  dues  *  *  *  "^  It  is  also 
significant  that  the  pro^dsions  in  question  were  con- 
tinued in  a  new  agreement  executed  by  the  Re- 
spondent in  February  1954.  On  the  basis  of  the 
foregoing,  and  the  entire  record,  we  find,  as  th( 
Trial  Examiner  did,  that  by  maintaining  in  exis- 
tence the  unlawful  provisions  in  question  during 
the  critical  period  herein,  the  Respondent  Company 
violated  Section  8  (a)  (1)  and  (3)  of  the  Act,  and 
the  Respondent  Union  violated  Section  8  (b)  (1) 
(A)   and   (2)   of  the  Act* 

Contrary  to  the  Trial  Examiner,  we  find  that  th( 
Respondents  also  violated  the  Act  by  maintaining 


"*  Member  Murdock,  were  it  not  for  the  apparent 
agreement  of  Respondent's  representative,  would 
seriously  question  the  construction  of  the  Trial  Ex- 
aminer of  the  contractual  provision  in  question. 

*  Permanente  Steamship  Corporation,  107  NLRB 
No.  234;  Ebasco  Services  Incorporated,  107  NLRB 
No.  143.  That  "quits"  alone  may  have  in  fact,  been 
treated  as  "brand  new  employees"  by  the  Respond- 
ents, when  rehired  within  the  bargaining  unit,  as  the 
Respondent  Union  asserts  in  its  brief,  is  immaterial 
in  view  of  all  the  above.  We  accordingly  deem  it  un- 
necessary to  reopen  the  record  for  the  purpose  of 
receiving  testimony  on  that  matter,  as  requested  by 
the  Respondent  Union. 
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in  their  contract  the  union-security  provision  re- 
quiring the  payment  of  general  union  assessments, 
in  addition  to  initiation  fees  and  monthly  union 
dues,  as  a  condition  of  employment.^  Such  a  con- 
tractual provision,  threatening,  as  it  does,  loss  of 
employment  to  any  employee  who  fails  to  pay  union 
assessments,  goes  beyond  the  permissive  language 
of  Section  8  (a)  (3)  of  the  Act  and  has  been  held 
to  act  as  restraint  upon  employees  desiring  to  re- 
frain from  union  activities  within  the  meaning  of 
Section  7  of  the  Act.^  Accordingly,  it  follows  that 
by  retaining  that  provision  in  their  contract  the 
Respondent  Company  thereby  violated  Section  8 
(a)  (1)  of  the  Act  and  the  Respondent  Union 
thereby  violated  Section  8  (b)  (1)  (A)  of  the  Act. 
However,  because  the  record  shows  that  the  Re- 
spondents did  not  attempt  to  enforce  the  unlawful 
provision,  and  fails  to  establish  that  they  intended 

^  The  Trial  Examiner,  while  finding  this  provision 
to  be  void  and  illegal,  concluded  that  it  did  not  serve 
as  the  basis  for  an  unfair  labor  practice  finding. 

^  See  National  Malleable  and  Steel  Castings  Com- 
pany, 99  NLRB  737 ;  The  Great  Atlantic  &  Pacific 
Tea  Company  (Pittsburgh  Bakers)  110  NLRB  No. 
L46;  Amalgamated  Local  286,  International  Union, 
United  Automobile  Workers  of  America,  AFL,  110 
NLRB  No.  53.  In  so  finding  we  reject  the  waiver 
theory  applied  by  the  Trial  Examiner  in  the  Re- 
spondent's favor.  The  provisions  in  the  Act  which 
Guarantee  employees  certain  rights,  and  outlaw  the 
restraint  of  employees  in  the  exercise  of  those  rights 
by  employers  and  unions,  are  not  subject  to  the 
[|ualification  which  the  Trial  Examiner  would  read 
into  the  Act. 
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to  utilize  it  during  the  critical  period  herein,  ^  we 
do  not  find  that  the  Respondents'  conduct  in  this 
regard  otherwise  violated  the  Act,  as  alleged  in  the 
complaint.® 

2.  For  the  reasons  set  forth  in  the  Intermediate 
Report,  the  Trial  Examiner  foimd  that  the  Re- 
spondent Union,  in  causing  Charles  E.  Pense's  dis- 
charge on  January  15,  1954,  violated  Section  8  (b) 
(2)  and  8  (b)  (1)  (A)  of  the  Act,  but  that  the 
Respondent  Company,  in  discharging  Pense  at  the 
Respondent  Union's  request,  did  not  violate  the 
Act. 

The  Respondent  Union  contends  that  it  requested 
Pense's  discharge,  pursuant  to  the  union-security 
section  of  its  contract  with  the  Respondent  Com- 
pany, because  of  Pense's  dues  delinquency,  and  the 
Respondent  Company  asserts  that  it  discharged 
Pense,  pursuant  to  the  aforementioned  contract,  at 
the  Respondent  Union's  request  and  upon  its  repre- 
sentation that  Pense  was  delinquent  in  his  dues. 
Even  were  we  to  accept  as  true  the  reasons  offered 
by  the  Respondents  for  their  conduct  vis-a-vis 
Pense,  it  is  plain,  as  the  complaint  alleges,  that  the 
action  by  each  of  them  must  be  held  violative  of 
the  Act,  unless  it  was  protected  by  a  valid  union- 
security  clause.  It  is  therefore  necessary  to  inquire 
into  the  validity  of  the  Trial  Examiner's  finding, 
to  which  the  General  Counsel  has  excepted,  that  a 


^  The  1 954  contract  between  the  Respondents  does 
not  require  the  payment  of  assessments  as  a  condi- 
tion of  employment. 

'  Jandel  Furs,  100  NLRB  1390. 
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valid  union-security  clause  providing  for  the  pay- 
ment of  union  dues  as  a  condition  of  employment 
was  in  effect  at  the  time  of  Pense's  discharge.^ 

As  already  noted,  there  are  provisions  in  the 
union-security  section  of  the  relevant  contract 
which  exceed  the  limited  form  of  union-security 
permitted  by  Section  8  (a)  (3)  of  the  Act.  In  the 
Trial  Examiner's  opinion,  however,  those  provisions 
are  severable  from,  and  do  not  taint,  the  require- 
ment in  the  same  section  for  the  payment  of  initia- 
tion fees  and  monthly  dues  as  a  condition  of  em- 
ployment, thus  leaving  that  portion  of  the  union- 
security  section  of  the  contract  available  as  a  de- 
fense to  a  discharge  for  nonpayment  of  dues.  We 
are  unable  to  accept  this  view  of  the  contract  by 
the  Trial  Examiner.  All  the  provisions  in  question 
are  related  in  character  and  are  integral  parts  of 
the  union-security  arrangement  devised  by  the  Re- 
spondents. Viewing  the  union-security  section  of 
the  contract  as  a  whole,  we  find  that  the  lawful 


^  In  view  of  this  holding,  the  Trial  Examiner 
found  it  necessary  to  decide  whether  Pense's  non- 
payment of  dues  entered  into  the  Respondent 
Union's  request  for  his  discharge  and  concluded,  as 
in  effect  alleged  in  the  complaint,  that  it  did  not. 
The  Trial  Examiner  accordingly  found  that  the  Re- 
spondent Union  violated  the  Act  as  noted  above.  As 
for  the  Respondent  Company,  the  complaint  alleges 
only  that  it  violated  the  Act  by  discharging  Pense  at 
the  Respondent  Union's  request  at  a  time  when  no 
valid  union-security  provision  was  in  effect  justify- 
ing such  conduct. 
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requirements  therein  ^°are  so  interwoven  with  the 
unlawful  ones  as  to  be  tainted  with  illegality  them- 
selves. For  this  reason,  we  find  that  no  valid  imion- 
security  clause  is  available  as  a  defense  to  the  dis- 
charge of  Pense." 

Accordingly,  we  find  that  the  Respondent  Com- 
pany discriminatorily  discharged  Pense  in  violation 
of  Section  8  (a)  (3)  and  8  (a)  (1)  of  the  Act,  and 
that  the  Respondent  Union  caused  Pense's  dis- 
charge in  violation  of  Section  8  (b)  (2)  and  8  (b) 
(1)    (A)   of  the  Act/' 

The  Remedy 

Having  found  that  the  Respondents  engaged  in 
the  unfair  labor  practices  set  forth  above,  we  shall 
order  that  they  cease  and  desist  therefrom  and 
that  they  take  certain  affirmative  action  designed  to 
effectuate  the  policies  of  the  Act. 


'°  The  requirement  for  the  payment  of  initiation 
fees  and  monthly  dues  is,  of  course,  a  valid  one  when 
considered  in  isolation. 

"  Local  803,  International  Brotherhood  of  Boiler- 
makers, Iron  Ship  Builders  and  Helpers  of  Amer- 
ica, AFL,  107  NLRB  No.  212.  See  also  such  cases  as 
John  Deere  Planter  Works  of  Deere  &  Company, 
107  NLRB  No.  306,  and  International  Harvester 
Company,  95  NLRB  730,  wherein  the  Board  held 
union-security  clauses,  otherwise  valid,  to  be  illegal 
because  they  required  the  payment  of  general  imion 
assessments  as  a  condition  of  employment. 

^"  In  view  of  our  disposition  of  this  aspect  of  the 
case,  we  deem  it  unnecessary  to  pass  upon,  the  valid- 
ity of  the  Trial  Examiner's  pretext  finding. 
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1.  We  have  found  that  the  Respondent  Com- 
pany discriminated  against  Charles  E.  Pense  and 
that  the  Respondent  Union  caused  such  discrimin- 
ation. We  shall  order  that  the  Respondent  Com- 
pany offer  Pense  immediate  and  full  reinstate- 
ment to  his  former  or  a  substantially  equivalent 
position,  without  prejudice  to  his  seniority  or  other 
rights  and  privileges."  With  the  exception  noted 
hereinafter,  we  shall  also  order  that  the  Respondent 
Comx^any  and  the  Respondent  Union  jointly  and 
severally  make  Pense  whole  for  any  loss  of  pay 
suffered  as  a  result  of  the  discrimination  practiced 
against  him.  Because  the  Trial  Examiner  did  not 
find  that  the  Respondent  Company  discriminated 
against  Pense,  we  shall  not  hold  the  Respondent 
Company  accountable  for  any  back  pay  which 
accrued  during  the  period  between  the  issuance  of 
the  Intermediate  Report  and  our  Decision  and 
Order.  In  the  circumstances,  we  believe  that  the 
policies  of  the  Act  will  best  be  effectuated  by  order- 
ing the  Respondent  Union  to  assume  full  liability 
for  the  back  pay  accruing  to   Pense   during  this 


"  Alleged  copies  of  certain  correspondence  be- 
tween the  parties  herein  sul^mitted  to  the  Board  sub- 
sequent to  the  issuance  of  the  Intermediate  Report 
indicate  that  the  Respondent  Union  has  notified  the 
Respondent  Company  and  Pense  that  it  has  no  ob- 
jection to  the  Respondent  Company's  reemployment 
of  Pense  and  that  the  Respondent  Company  has 
made  an  offer  of  emplojnnent  to  Pense,  which  was 
rejected.  However,  as  these  are  not  facts  established 
in  the  record  itself,  we  shall  issue  our  usual  remedial 
order,  leaving  such  matters  to  the  compliance  stage 
of  this  proceeding. 
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period."  Back  pay  shall  be  computed  in  a  manner 
consistent  with  the  Board's  policy  set  forth  in  F. 
W.  Woolworth  Co.^^ 

We  shall  also  order  the  Respondent  Company  to 
make  available  to  the  Board,  upon  request,  payroll 
and  other  records  to  facilitate  the  checking  of  the 
amount  of  back  pay  due.  In  addition,  we  shall 
direct  that  the  Respondent  Union,  in  writing, 
notify  the  Respondent  Company,  and  furnish  copies 
to  the  employee  involved,  that  it  has  no  objection 
to  the  employment  of  Pense.  The  Respondent 
Union  shall  not  be  liable  for  any  back  pay  accruing 
after  5  days  from  the  date  of  such  notices  are  given. 

2.  In  view  of  our  finding  that  the  Respondents 
violated  the  Act  by  maintaining  in  existence  illegal 
union-security  provisions,  certain  of  which  were 
included  in  the  1954  agreement  between  the  Re- 
spondent," we  shall  order  the  Respondents  to  cease 
and  desist  from  agreeing  to,  continuing  in  force, 
or  giving  effect  to  union-security  provisions  not 
authorized  by  Section  8  (a)  (3)  of  the  Act. 

Order 
Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 


"  Cf.  Utah  Construction  Co.,  95  NLRB  196,  and 
Pacific  American  Shipowners  Association,  et  al.,  98 
NLRB  582. 

''  90  NLRB  289. 

^^  Except  for  the  fact  that  the  payment  of  general 
assessments  is  not  nic'ide  a  condition  of  employment, 
the  union-security  provisions  of  the  1954  contract 
are  the  same  as  those  in  the  contract  before  us. 
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Act,   as   amended,    the    National   Labor   Relations 
Board  hereby  orders  that: 

1.  The  Respondent,  Convair,  A  Division  of  Gen- 
eral Dynamics  Corporation,  its  officers,  agents, 
successors,  and  assigns  shall: 

a.  Cease  and  desist  from: 

(1)  Agreeing  to,  continuing  in  force,  or  giving 
effect  to  illegal  union-security  provisions  in  any 
collective  bargaining  agreement  with  International 
Association  of  Machinists,  Guided  Missile  Lodge 
1254. 

(2)  Encouraging  membership  in  International 
Association  of  Machinists,  Guided  Missile  Lodge 
1254,  or  in  any  other  labor  organization  of  its  em- 
ployees, by  discriminating  as  to  its  employees  in 
regard  to  their  hire  or  tenure  of  employment,  or 
any  term  or  condition  of  their  employment. 

(3)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  Act, 
except  to  the  extent  that  such  rights  may  be  affec- 
ted by  an  agreement  requiring  membership  in  a 
labor  organization  as  a  condition  of  employment 
as  authorized  by  Section  8  (a)   (3)  of  the  Act. 

b.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  eifectuate  the  policies  of  the 
Act: 

(1)  Offer  to  Charles  E.  Pense  immediate  and 
full  reinstatement  to  his  former  or  substantially 
equivalent  position,  without  prejudice  to  his  senior- 
ity or  other  rights  and  privileges. 
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(2)  Jointly  and  severally  with  International  As- 
sociation of  Machinists,  Guided  Missile  Lodge  1254, 
make  Charles  E.  Pense  whole  for  any  loss  of  pay 
he  may  have  suffered  by  reason  of  their  discrimin- 
ation against  him,  in  the  manner  set  forth  in  Sec- 
tion V,  entitled  "The  remedy." 

(3)  Upon  request,  make  available  to  the  Board 
or  its  agents,  for  examination  and  copying,  all  per- 
tinent records  necessary  to  analyze  the  amount  of 
back  pay  due  under  this  Order. 

(4)  Post  in  conspicuous  places  at  its  place  of 
business  in  Pomona,  California,  in  all  locations 
where  notices  to  employees  are  customarily  posted, 
copies  of  the  notice  attached  hereto  and  marked 
"Appendix  A.""  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty-first 
Region,  shall,  after  being  duly  signed  by  the  Re- 
spondent Company's  representative,  be  posted  im- 
mediately upon  receipt  thereof,  and  be  maintained 
by  it  for  a  period  of  at  least  sixty  (60)  consecutive 
days  thereafter.  Reasonable  steps  shall  be  taken  by 
the  Respondent  Company  to  insure  that  said  notices 
shall  not  be  altered,  defaced,  or  covered  by  any 
other  material. 

(5)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region,  in  writing,  within  ten  (10)  days  from 


"  In  the  event  this  Order  is  enforced  by  a  decree 
of  a  United  States  Court  of  Appeals,  this  notice 
shall  be  amended  by  substituting  for  the  words 
"A  Decision  and  Order,"  the  words,  "A  Decree  of 
the  United  States  Court  of  Appeals,  Enforcing  an 
Order." 
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the  date  of  this  Order,  what  steps  it  has  taken  to 
comply  herewith. 

2.  The  Respondent,  International  Association  of 
Machinists,  Guided  Missile  Lodge  1254,  its  officers, 
agents,  successors,  and  assigns,  shall: 

a.  Cease  and  desist  from: 

(1)  Agreeing  to,  continuing  in  force,  or  giving 
effect  to  illegal  union-security  provisions  in  any 
collective  bargaining  agreement  with  Convair,  A 
Division  of  General  Dynamics  Corporation,  its 
officers,  agents,  successors,  or  assigns. 

(2)  Causing  or  attempting  to  cause  Convair,  A 
Division  of  General  Dynamics  Corporation,  its 
officers,  agents,  successors,  and  assigns,  to  discrim- 
inate against  Charles  E.  Pense  or  any  other  em- 
ployee in  violation  of  Section  8  (a)  (3)  of  the  Act. 

(3)  In  any  other  manner  restraining  or  coercing 
employees  of  Convair,  A  Division  of  General  Dy- 
namics Corporation,  its  successors  or  assigns,  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act,  except  to  the  extent  that  such  rights 
may  be  affected  by  an  agreement  requiring  mem- 
bership in  a  labor  organization  as  a  condition  of 
employment,  as  authorized  by  Section  8  (a)  (3)  of 
the  Act. 

b.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(1)  Jointly  and  severally  with  Convair,  A  Divi- 
sion of  General  Dynamics  Corporation,  make 
Charles  E.  Pense  whole  for  any  loss  of  pay  which 
he  may  have  suffered  by  reason  of  their  discrimi- 
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nation  against  him,  in  the  manner  set  forth  in  Sec- 
tion Y,  entitled  ''The  remedy." 

(2)  Notify  the  Respondent  Comxoany  and  Charles  ' 
E.  Pense,  in  writing,  that  it  has  no  objection  to 
the  employment  of  Pense  and  that  it  will  not  in 
the  fnture  request  the  discharge  of  said  Pense  or 
any  other  employee  for  a  reason  other  than  a  fail- 
ure to  tender  monthly  union  dues  or  initiation  fees 
uniformly  required  to  acquire  or  maintain  member- 
ship in  the  Respondent  Union  as  a  condition  of 
employment,  under  an  agreement  authorized  by 
Section  8   (a)  (3)   of  the  Act. 

(3)  Post  at  its  offices  and  meeting  halls  in 
Pomona,  California,  copies  of  the  notice  attached 
hereto  and  marked  "Appendix  B."^^  Copies  of  said 
notice,  to  be  furnished  by  the  Regional  Director 
for  the  Twenty-first  Region,  shall,  after  being  duly 
signed  by  an  authorized  representative  of  the  Re- 
si)ondent  Union,  be  posted  by  it  immediately  upon 
receii^t  thereof,  and  be  maintained  by  it  for  a 
period  of  at  least  sixty  (60)  consecutive  days  there- 
after, in  conspicuous  places,  including  all  places 
where  notices  to  members  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  Respondent 
Union  to  insure  that  such  notices  are  not  altered, 
defaced,  or  covered  by  any  other  material. 

(4)  Mail  to  the  Regional  Director  for  the  Twenty- 
first  Region  signed  cox^ies  of  the  notice  attached 
hereto  as  Apx)endix  B,  for  posting,  the  Respond- 
ent Company  willing,  at  its  place  of  business  at 

''  Ibid. 
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Pomona,  California,  in  places  where  notices  to 
employees  are  customarily  posted.  Copies  of  said 
notice,  to  be  furnished  by  the  Regional  Director 
for  the  Twenty-first  Region,  shall,  after  being 
signed  as  provided  in  the  preceding  paragraph  of 
of  this  Order,  be  forthwith  returned  to  the  Regional 
Director  for  posting. 

(5)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  it  has  taken  to 
comply  herewith. 

Dated,  Washington,  D.  C.  March  22,  1955. 

[Seal]  GUY  FARMER,  Chairman 

ABE   MURDOCK,   Member 
lYAR  H.  PETERSON,  Member 
PHILIP  RAY  RODGERS,  Member 
National  Labor  Relations  Board 

APPENDIX  A 

Notice  to  All  Employees  Pursuant  to  a  Decision  and 
and  Order  of  the  National  Labor  Relations 
Board,  and  in  order  to  effectuate  the  policies  of 
the  National  Labor  Relations  Act,  as  amended, 
we  hereby  notify  our  employees  that : 

We  will  not  agree  to,  continue  in  force,  or  give 
effect  to  illegal  union-security  provisions  in  any  col- 
lective bargaining  agreement  with  International  As- 
sociation of  Machinists,  Guided  Missile  Lodge  1254. 

We  will  not  encourage  membership  in  Interna- 
tional Association  of  Machinists,  Guided  Missile  Di- 
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vision  1254,  or  in  any  other  labor  organization  of 
our  employees,  by  discriminating  against  our  em- 
ployees in  regard  to  their  hire  or  tenure  of  employ- 
ment, or  any  term  or  condition  of  their  employment. 

We  will  not  in  any  other  manner  interfere  with, 
restrain,  or  coerce  our  employees  in  the  exercise  of 
the  rights  guaranteed  in  Section  7  of  the  Act,  ex- 
cept  to  the  extent  that  such  rights  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  as  au- 
thorized by  Section  8  (a)  (3)  of  the  Act. 

We  will  offer  to  Charles  E.  Pense  immediate  and 
full  reinstatement  to  his  former  or  substantially 
equivalent  position  without  prejudice  to  any  senior- 
ity or  other  rights  and  privileges  previously  en- 
joyed, and  make  him  whole  for  any  loss  of  pay 
suffered  as  a  result  of  the  discrimination  against 
him. 

All  our  employees  are  free  to  become,  remain,  or 
to  refrain  from  becoming  or  remaining  members 
in  good  standing  in  the  above-named  Union  or  any 
other  labor  organization,  except  to  the  extent  that 
this  right  may  be  affected  by  an  agreement  in  con- 
formity with  Section  8  (a)  (3  of  the  Act. 

Convair,  a  Division  of  General  Dynamics 
Corporation 
(Employer) 

Dated 

By 

(Representative)  (Title) 
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This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 

APPENDIX  B 

Notice  to  All  Members  of  International  Association 
of  Machinists,  Guided  Missile  Lodge  1254  Pur- 
suant to  a  Decision  and  Order  of  the  National 
Labor  Relations  Board,  and  in  order  to  effec- 
tuate the  policies  of  the  National  Labor  Rela- 
tions Act,  as  amended,  we  herel^y  notify  you 
that : 

We  will  not  agree  to,  continue  in  force,  or  give 
effect  to  illegal  union-security  provisions  in  any  col- 
lective bargaining  agreement  with  Convair,  a  Divi- 
sion of  General  Dynamics  Corporation,  its  officers, 
agents,  successors,  or  assigns. 

We  will  not  cause  or  attempt  to  cause  or  attempt 
to  cause  Convair,  a  Division  of  General  Dynamics 
Corporation,  its  officers,  agents,  successors,  and  as- 
signs, to  discriminate  against  Charles  E.  Pense  or 
any  other  employee  in  violation  of  Section  8  (a) 
(3)  of  the  Act. 

We  will  not  in  any  other  manner  restrain  or 
coerce  employees  of  Convair,  a  Division  of  General 
Dynamics  Corporation,  its  successors  or  assigns,  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act,  except  to  the  extent  that  such  rights 
may  be  affected  by  an  agreement  requiring  mem- 
bership in  a  labor  organization  as  a  condition  of 
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emiDloyment,  as  authorized  by  Section  8  (a)  (3)  of 
the  Act. 

We  will  notify  the  above  named  corporation,  in 
wiiting,  and  furnish  a  copy  of  such  notification  to 
Charles  E.  Pense,  that  we  have  no  objection  to  his 
employment  by  said  company. 

We  will  make  Charles  E.  Pense  whole  for  any 
loss  of  pay  suffered  as  a  result  of  the  discrimination 
against  him. 

International  Association  of  Machinists, 
Guided  Missile  Lodge  1254 
(Labor  Organization) 

Dated 

By 

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 

Affidavit  of  Service  by  Mail  and  Postal  Return 
Receipts  Attached. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, GUIDED  MISSILE  LODGE 
1254,  Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Exec- 
utive Secretary,  duly  authorized  by  Section  102.84, 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board — Series  6,  as  amended,  hereby  certifies 
that  the  documents  annexed  hereto  constitute  a  full 
and  accurate  transcript  of  the  entire  record  of  a 
consolidated  proceeding  had  before  said  Board,  en- 
titled, "Convair,  A  Division  of  General  Dynamics 
Corporation  and  Charles  E.  Pense,  An  Individual", 
Case  No.  21-CA-1911;  "International  Association  of 
Machinists,  Guided  Missile  Lodge  1254  and  Charles 
E.  Pense,  An  Individual",  Case  No.  21-CB-561  ])e- 
fore  said  Board,  such  transcript  including  the 
pleadings  and  testimony  and  evidence  upon  which 
the  order  of  the  Board  in  said  proceeding  was  en- 
tered, and  including  also  the  findings  and  order  of 
the  Board. 
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Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

1.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  James  R.  Hemingway  on 
July  12  and  13,  1954,  together  with  all  exhibits  in- 
troduced in  evidence. 

2.  Copy  of  Trial  Examiner  Hemingway's  Inter- 
mediate Report  and  Recommended  Order  (annexed 
to  item  6  hereof)  and  copy  of  order  transferring 
cases  to  the  National  Labor  Relations  Board,  both 
dated  August  23,  1954,  together  with  affidavit  of 
service  and  United  States  Post  Office  return  re- 
ceipts thereof. 

3.  Respondent  Union's  exceptions  to  the  Inter- 
mediate Report  received  October  4,  1954. 

4.  Respondent  Union's  request  for  oral  argimient 
received  October  4,  1954.  (Request  denied.  See  page 
1,  paragraph  1  of  Decision  and  Order). 

5.  General  Counsel's  exceptions  to  the  Interme- 
diate Report  received  October  4,  1954. 

6.  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  March  22,  1955, 
with  Intermediate  Report  and  Recommended  Order 
annexed,  together  with  affidavit  of  service  and 
United  States  Post  Office  return  receipts  thereof. 

7.  Copy  of  affidavit  of  service  of  Decision  and 
Order  mailed  to  Charles  E.  Pense  on  April  12,  1955. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
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Relations  Board  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  this  18th  day  of  May,  1956. 

[Seal]  /s/  FRANK  M.  KLEILER, 

Executive  Secretary, 
National  Labor  Relations 
Board. 


[Endorsed] :  No.  15099.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Rela- 
tions Board,  Petitioner,  vs.  International  Associa- 
tion of  Machinists,  Guided  Missile  Lodge  1254,  Re- 
spondent. Transcript  of  Record.  Petition  for  En- 
forcement of  an  Order  of  the  National  Labor 
Relations  Board. 

Filed:  May  22,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15099 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, GUIDED  MISSILE  LODGE 
1254,  Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.),  here- 
inafter called  the  Act,  respectfully  petitions  this 
Court  for  the  enforcement  of  its  order  against  Re- 
spondent, International  Association  of  Machinists, 
Guided  Missile  Lodge  1254,  its  officers,  agents,  suc- 
cessors, and  assigns.  The  consolidated  proceeding  re- 
sulting in  said  order  is  known  upon  the  records  of 
the  Board  as  "Convair,  A  Division  of  General  Dy- 
namics Corporation  and  Charles  E.  Pense,  An  Indi- 
vidual, Case  No.  21-CA-1911";  ''International  Asso- 
ciation of  Machinists,  Guided  Missile  Lodge-  1254 
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and  Charles  E.  Pense,  An  Individual,   Case   No. 
21-CB-561." 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  labor  organization  engaged 
in  promoting  and  protecting  the  interests  of  its 
members  in  the  State  of  California,  within  this 
judicial  circuit  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the 
National  Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  March  22,  1955,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent,  its 
officers,  agents,  successors,  and  assigns.  On  the  same 
date,  the  Board's  Decision  and  Order  was  served 
upon  Respondent  by  sending  a  copy  thereof  post- 
paid, bearing  Government  frank,  by  registered  mail, 
to  Respondent's  representative. 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 
tifying and  filing  with  this  Court  a  transcript  of 
the  entire  record  of  the  proceeding  before  the  Board 
upon  which  the  said  Order  was  entered,  which  tran- 
script includes  the  pleadings,  testimony  and  evi- 
dence, findings  of  fact,  conclusions  of  law,  and  the 
Order  of  the  Board  sought  to  be  enforced. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  Respondent  and  that 
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this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  Order  made  thereupon  a  decree  enforcing 
in  whole  said  Order  of  the  Board,  and  requiring 
Respondent,  its  officers,  agents,  successors,  and  as- 
signs, to  comply  therewith. 

Dated  at  Washington,  D.   C,   this  10th  day  of 
April,  1956. 

/s/  MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel,  National 
Labor  Relations  Board. 

Certificate  of  Service  Attached. 

[Endorsed] :  Filed  Apr.  12, 1956.  Paul  P. O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

RESPONDENT'S  ANSWER  TO  PETITION 
FOR  ENFORCEMENT  OF  AN  ORDER 
OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 

The  Respondent,  International  Association  of 
Machinists,  Guided  Missile  Lodge  1254,  respectfully 
resists  the  National  Labor  Relations  Board's  Peti- 
tion for  Enforcement  of  its  Order,  known  upon  its 
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records  as  "International  Association  of  Machinists, 
Guided  Missile  Lodge  1254  and  Charles  E.  Pense, 
an  Individual,  Case  No.  21-CB-561",  and  in  answer 
to  its  Petition,  the  Respondent  respectfully  answers : 

(1)  The  Respondent  admits  that  it  is  a  labor 
organization  engaged  in  promoting  and  protecting 
the  interests  of  its  members  in  the  State  of  Cali- 
fornia, within  this  Judicial  Circuit. 

(a)  Respondent  denies  that  any  unfair  labor 
practice  occurred. 

(b)  The  Respondent  admits  that  this  Court  has 
jurisdiction  of  the  Board's  Petition  for  Enforce- 
ment by  virtue  of  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended. 

(2)  The  Respondent  admits  that  upon  due  pro- 
ceedings had  before  the  Board  in  said  matter,  the 
Board,  on  March  22,  1955,  duly  stated  its  findings 
of  fact  and  conclusions  of  law,  and  issued  an  Order 
directed  to  the  Respondent,  its  officers  and  agents, 
successors  and  assigns;  and  that,  on  the  same  date, 
the  Board's  Decision  and  Order  was  served  upon 
Respondent  in  the  style,  form,  and  manner,  therein 
stated. 

Wherefore,  the  Respondent  prays  this  Honorable 
Couii;  that  it  cause  notice  of  the  filing  of  this  an- 
swer to  be  served  upon  the  Petitioner;  that  this 
Court  take  jurisdiction  of  the  proceeding,  and  of 
the  questions  determined  therein  and  make  and  en- 
ter upon  the  pleadings,  testimony  and  evidence,  and 
the  proceedings  set  forth  in  the  transcript  and  upon 
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the   Order  made   thereupon  a   decree   denying  in 
whole  said  Order  of  the  Board. 

Dated  at  Washington,  D.   C,  this  25th  day  of 
April,  1956. 

/s/  PLATO  E.  PAPPS, 

Chief  Counsel,  International 
Association  of  Machinists. 

[Endorsed] :  Filed  Apr.  30, 1956.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
THE  NATIONAL  LABOR  RELATIONS 
BOARD  INTENDS  TO  RELY 

The  Board  properly  found  that  the  Union  vio- 
lated Section  8(b)(2)  and  8  (b)(1)(A)  of  the  Na- 
tional Labor  Relations  Act  (61  Stat.  136,  29  U.S.C., 
Sec.  151  et  seq.),  by  maintaining  an  illegal  union- 
security  agreement  with  Convair,  a  Division  of 
General  Dynamics  Corporation,  and  by  causing  that 
company  to  discharge  an  employee  pursuant  to  that 
agreement. 

Dated  at  Washington,  D.  C,  this  18th  day  of 
May,  1956. 

/s/  MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel,  National 
Labor  Relations  Board. 
[Endorsed] :  Filed  May  21,1956.  Paul  P. O'Brien, 
Clerk. 
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Before  the  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  21-CA-1911 

In  the  Matter  of: 
GENERAL  DYNAMICS  CORPORATION, 

and 

CHARLES  E.  PENSE,  an  Individual. 

Ca^e  No.  21-CB-561 

In  the  Matter  of : 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, GUIDED  MISSILE  LODGE 
1254, 

and 

CHARLES  E.  PENSE,  an  Individual. 

Hearing  Room  No.  1,  Room  704,  111  West  Sev- 
enth Street,  Los  Angeles,  California.  Monday,  July 
12,  1954. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10:00  o'clock,  a.m. 

Before:  James  R.  Hemingway,  Trial  Examiner. 

Appearances :  Ernest  L.  Heimann,  111  West  Sev- 
enth Street,  Los  Angeles,  14,  California,  appearing 
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on  behalf  of  the  General  Counsel  of  the  National 
Labor  Relations  Board.  [1*] 

Charles  E.  Pense,  6526-A  Marbrisa  Avenue, 
Huntington  Park,  California,  api^earing  on  behalf 
of  himself. 

Robert  B.  Watts  and  C.  C.  Sawyer,  3165  Pacific 
Highway,  San  Diego  12,  California;  and  H.  D. 
Filloon,  P.  O.  Box  1011,  Pomona,  California,  ap- 
pearing on  behalf  of  General  Dynamics  Corpora- 
tion. 

A.  C.  McGraw,  Room  600  Van  Nuys  Building, 
210  West  Seventh  Street,  Los  Angeles  14,  Califor- 
nia, appearing  on  behalf  of  the  International  Asso- 
ciation of  Machinists,  Guided  Missile  Lodge  1254. 

PROCEEDINGS 

***** 

Mr.  Heimann:  At  this  time,  Mr.  Examiner,  I 
would  like  to  offer  the  formal  exhibits  for  the  Gen- 
eral Counsel  being: 

Exhibit  1-A,  the  Charge  against  the  International 
Association  of  Machinists,  Guided  Missile  Lodge 
No.  1254  which  I  will  refer  to  hereafter  as  the 
union; 

Exhibit  1-B  being  the  Charge  against  Consoli- 
dated [5]  Yultee  Aircraft  Corporation,  Pomona  Di- 
vision, which  I  will  refer  to  hereafter  as  the  com- 
pany ; 

Exhibit  1-C  being  Affidavit  of  Service  of  the  ini- 

*  Page  numbers  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record.  j 
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tial  C  Letter  and  copy  of  Charge  on  the  Union  with 
return  receipt  attached ; 

Exhibit  1-D  being  Affidavit  of  Service  of  initial 
C  Letter  and  copy  of  Charge  on  the  Company  with 
return  receipt  attached; 

Exhibit  1-E  being  Order  Consolidating  the  two 
cases  that  are  the  subject  of  this  case  and  Notice 
of  Hearing  dated  April  30,  1954 ; 

Exhibit  1-F,  being  the  Consolidated  Complaint  in 
these  two  cases,  dated  April  30,  1954 ; 

Exhibit  1-Gr  being  the  Affidavit  of  Service  of 
Order  Consolidating  the  cases  and  Notice  of  Hear- 
ing, Consolidated  Complaint  and  copies  of  Charges 
with  return  receipts  attached  and  signed  on  behalf 
of  the  Company,  the  Union  and  Charles  E.  Pense; 

Exhibit  1-H  being  an  Order  Rescheduling  Hear- 
ing, rescheduled  from  May  24  to  July  12,  1954; 

Exhil)it  l-I  being  the  Affidavit  of  Service  of  Or- 
der Rescheduling  Hearing  with  return  receipts  at- 
tached, signed  by  and  on  behalf  of  the  Company, 
the  Union  and  Charles  E.  Pense; 

Exhibit  1-J  being  an  Order  Extending  Time  for 
Filing  of  [6]  Answer,  dated  May  13,  1954. 

Exhibit  1-K  being  Affidavit  of  Service  of  Order 
Extending  Time  for  Filing  of  Answer  with  return 
receipts  attached,  signed  by  and  on  behalf  of  the 
Company,  the  Union  and  Charles  E.  Pense; 

Exhibit  1-L  being  the  Answer  of  the  Union;  and 
1-M  being  the  Answer  of  the  Company. 

I    now    offer    General    Counsel's    Exhibit    1-A 

through  1-M  in  evidence. 
***** 


116        National  Labor  Relations  Board  vs. 

Trial  Examiner:  All  right,  General  Counsel's 
Exhibit  1,  including  all  parts  from  A  to  M,  inclu- 
sive, is  received  in  evidence.  *****  [7] 

Mr.  Sawyer :    In  view  of  the  matter  contained  in| 
the  company's  answer  and  the  actual  facts  of  th( 
situation  so  far  as  the  corporate  name  of  the  com- 
pany is  concerned,  we  think  appropriate  to  move, 
make  a  motion  at  this  time  that  General  Dynamics 
Corporation  be  submitted  as  respondents  herein  in 
place  of  Consolidated  Vultee  Aircraft  Corporation 
for  the  reason  that,  effective  as  of  the  close  of  busi- 
ness April  30,  1954,  as  a  result  of  a  merger,  Consoli- 
dated Vultee  Aircraft  Corporation  was  merged  into 
and  with  General  Dynamics  Corporation  and,  as  a 
result  thereof,   the  name   of   Consolidated   Vultee 
Aircraft  Corporation  was  changed  to  General  Dy- 
namics Corporation. 
*  »  *  *  * 

Trial  Examiner:    All  right.  The  Complaint  and 

the  Answers,  then,  are  amended  in  accordance  with 

the  motion.  The  motion  is  granted.  [8] 
***** 

Mr.  Heimann:  Mr.  Examiner,  at  this  time  I 
would  like  to  offer  the  following  stipulations: 

Number  one,  that  the  commerce  facts  as  stated  in 
the  Answer  of  the  company  in  Paragraph  1  and 
that  these  facts  should  be  considered  the  true  facts 
rather  than  the  facts  alleged  in  Paragraph  1  of  the 
Consolidated  Complaint. 

Trial  Examiner:  Let's  have  each  one  agreed  on 
as  they  go  ahead  if  they  are  distinct. 

Do  you  so  stipulate?  [9] 
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Mr.  McGfraw:     We   accept  any   stipulation  the 

company  prepares  concerning  its  own  business. 

Trial  Examiner:    Mr.  Sawyer? 

Mr.  Sawyer:    Yes. 
***** 

Mr.  Heimann:  My  next  stipulation  is  that  Mr. 
Pense,  the  charging  party  was  employed  by  the 
company  in  San  Diego  from  March  9,  1951,  until 
his  transfer  to  Pomona  on  January  19,  1953,  and 
by  what  was  then  known  as  Convair's  Guided  [10] 
Missile  Division  in  Pomona  from  January  19,  1953, 
until  his  discharge  on  January  15,  1954. 

Mr.  Sawyer:    We  so  stipulate. 

Mr.  McGraw :    We  join  in  the  stipulation. 


****** 


Mr.  Sawyer:  By  way  of  explanation,  I  note  that 
reference  is  made  to  the  Guided  Missile  Division, 
and  to  explain  that,  when  the  operations  at  Pomona, 
California,  were  first  started,  it  was  originally 
named  Guided  Missile  Division. 

Thereafter,  or  a  very  short  time  thereafter,  it  was 
changed  to  Pomona  Division  so  that  the  reference 
here  to  Guided  Missile  Division  is  the  same  as  the 
references  in  the  company's  Answer  to  the  Pomona 
Division. 

Trial  Examiner:    All  right.  Is  that  so  stipulated? 

Mr.  Heimann:  That  is  satisfactory.  I  stipulate 
to  that. 

Mr.  McGraw:    So  stipulate. 

Mr.  Heimann:  The  next  stipulation,  Pense  was 
a  member  of  the  Guided  Missile  Lodge  1254  since 
on  or  about  October  1,  1952.  He  remained  a  member 
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of  Lodge  1254  and  paid  dues  through  check-off  until 
and  including  August  1953.  [11] 

Mr.  McGraw:    We  so  stipulate. 

Mr.  Sawyer:  In  regard  to  that  stipulation,  we 
stipulate  that  based  on  our  information  and  belief, 
Mr.  Pense  was  a  member  of  said  union  and  we  do 
stipulate  in  regard  to  the  check-off  of  dues  by  the 

company. 

*  *  *  *  * 

Mr.  Heimann:  Now,  as  I  take  it,  for  the  pur- 
pose of  decision,  that  can  be  taken  as  an  admission 
of  what  I  stated  by  the  company,  in  other  words, 
that  everything  is  covered. 

Trial  Examiner:  I  take  it  that  the  company  ac- 
cepts the  fact  to  be  that  he  was  a  member  and 
doesn't  require  proof. 

Mr.  Sawyer:    That  is  correct. 

Mr.  Heimann :    Fine. 

The  next  stipulation,  Pense  revoked  his  check-off 
authorization  by  letter  dated  August  1,  sent  regis- 
tered to  the  company  and  the  union.  This  letter  was 
received  by  the  company  on  August  6th  and  by  the 
union  on  or  about  the  same  date  and,  in  any  case, 
prior  to  August  15th.  All  these  dates  are  referring 
to  1953. 

Mr.  McGraw:    We  so  stipulate.  [12] 


*  *  *  *  * 


Mr.  Heimann:  Next  stipulation,  Pense  did  not 
pay  dues  for  September,  1953,  or  any  months  there- 
after and  did  not  tender  payment  of  his  dues  imtil 
January  7,  1954. 

Trial  Examiner :    Did  not  tender,  you  say  ? 
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Mr.  Heimann:  Did  not  tender  payment  of  dues. 

Mr.  McGraw:  I  think  we  have  one  slight  diver- 
sion here,  counsel.  In  characterizing  this  payment 
as  a  payment  of  dues,  I  think  it  might  be  wrong 
and  I'm  sorry  I  didn't  notice  it  before.  Certainly, 
he  didn't  pay  any  dues  after  September  and  made 
no  offer  and  that  the  first  offer  of  money  was  on 
January  7,  1954.  We  have  no  argument  there.  We 
say  that  was,  in  effect,  a  reinstatement  that  he  was 
offering  if  there  is  any  distinction  to  be  made. 

Mr.  Heimann:  I'm  willing  to  accept  the  word- 
ing, [13]  ''did  not  tender  payment  of  any  money 
until  January  7,  1954." 

Mr.  McGraw :    Good  deal. 

Trial  Examiner :  And  the  company,  will  you  stip- 
ulate ? 

Mr.  Sawyer:  In  agreeing  to  that  stipulation,  the 
respondent  would,  of  course,  have  no  knowledge  of 
Pense's  relationship  with  the  union  in  regard  to 
when  he  paid  dues  and  whether  or  not  they  were 
payment  of  dues  within  the  meaning  of  the  contract 
here  involved. 

We  believe  that  the  stipulation  when  it  refers  to 
the  payment  of  dues  might  well  say  payment  of 
dues  in  accordance  with  the  constitution  and  by- 
laws of  the  union  since  that  is  the  contract  require- 
ment. 

Trial  Examiner:  You  mean  that  Pense  did  not 
pay  dues  in  accordance  with  the  constitution  and 
by-laws  of  the  union  ? 

Mr.  Sawyer :    Since  that  contract  requirement. 
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Trial  Examiner :  For  September  or  thereafter,  is 
that  what  you  mean? 

Mr.  Sawyer:    Right. 

If  I  may  have  the  stipulation  amended  to  include 
that  phrase,  the  respondent  agrees  on  this  basis  that 
it  w^as  advised  by  Lodge  1254  in  Avriting  on  or 
about  December  8,  1953,  again,  on  or  about  Decem- 
ber 17,  1953,  and,  again,  on  or  about  January  15, 
1954,  that  Charles  E.  Pense  had  failed  to  pay  union 
dues  in  accordance  with  the  constitution  and  by-laws 
of  Lodge  1254.  [14] 

Our  attempt  is  to  agree  mth  this  stipulation 
based  upon  giving  the  basis  of  our  agreement.  That 
is  our  attempt. 

Trial  Examiner:  Is  Mr.  Sawyer's  proposed 
amendment  acceptable  to  you,  Mr.  Heimann? 

Mr.  Heimann:    Yes,  it  is. 

Mr.  McGraw:    It  is  to  us,  too. 

Mr.  Trial  Examiner,  actually  what  he  is  doing  is 
putting  in  words — maybe  I  was  silly  for  assuming 
that — certainly  at  all  times  we  are  talking  about  the 
dues  due  under  the  constitution  or  by-laws  imder 
the  contract,  or  both,  and  w^e  are  not  talking  about 
anything  outside  of  that. 

*     «■     *      45'     * 

Trial  Examiner:  Do  you  have  any  more  stipu- 
lations ? 

Mr.  Heimann:  Oh,  yes.  We  will  try  to  cover 
most  of  the  case  by  stipulation,  Mr.  Examiner. 

On  January  7,  1954,  Pense  handed  a  check  for 
$17.50  to  Dave  Provan,  P-r-o-v-a-n,  shop  commit- 
teeman of  the  union.  Provan  phoned  the  office  of 
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the  union  and  was  told  that  Pense's  [15]  dues  came 
too  late  since  he  had  been  dropped  from  member- 
ship and  the  check  could  not  be  accepted  until 
Pense's  reinstatement  was  voted  ui^on  by  the 
union's  membership. 

Provan  related  this  message  to  Pense  and  re- 
turned the  check. 
*  *  *  *  * 

Mr.  Sawyer:  We  have  no  information  to  the 
contrary  and  therefore  agree. 

Trial  Examiner :    All  right. 

Mr.  Heimann:  On  the  same  day,  or  the  next 
day,  Pense  went  to  see  John  King,  financial  secre- 
tary of  the  union,  and  offered  to  pay  back  dues  in 
the  amount  of  $17.50.  King  repeated  substantially 
the  same  information  that  had  been  given  Provan 
by  the  union  office  and  King  told  Pense  in  order  to 
get  reinstated  he  had  to  fill  out  an  application. 

Pense  filled  out  that  application. 

Mr.  McGraw:    We  so  stipulate. 

Mr.  Sawyer:  The  company  has  no  information 
to  the  contrary  as  to  these  things  that  went  on  be- 
tween Pense  and  the  union  so  we  stipulate.  [16] 

Mr.  McGraw:  We  agree  it  was  none  of  the  com- 
pany's business. 

Mr.  Heimann:  The  next  stipulation,  on  Decem- 
ber 7,  1953,  the  union  sent  to  the  company  a  letter 
which  I  will  identify  as  General  Counsel's  Exhibit 
No.  3  which  was  sent  to  the  company  on  or  about 
the  date  of  that  letter  and  received  by  the  company 
on  December  8,  1953. 

Mr.   Sawyer:     We   so   stipulate,   this   being  the 


II 
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quoted  wording  referred  to  in  respondent's  Answer, 
Paragrai3h  5,  as  being  a  written  request  received 
by  respondent  on  December  8,  1953. 

Mr.  McGraw :    We  accept  the  stipulation. 

Mr.  Heimann :  I  accept  the  stipulation.  And,  of 
course,  I  will  enter  the  copies  in  evidence. 

Mr.  McGraw:  Counsel,  I  notice  you  had  one 
other  document  a  few  moments  ago  that  you  were 
reserving  to  offer  and  at  that  time  you  did  not  iden- 
tify that.  Is  it  my  understanding  that  that  was  to 
be  G.C.  No.  2? 

Mr.  Heimann:  That  is  correct,  that  refers  to 
revocation  of  the  check-off  by  Mr.  Pense. 

Mr.  McGraw :    All  right,  thank  you. 

Mr.  Heimann:  The  next  stipulation,  on  Decem- 
ber 17,  1953,  the  union  sent  to  the  company  a  letter 
which  I  will  offer  in  evidence  as  G.C.  4  and  which 
was  received  by  the  company  in  due  course  of 
mail.  [17] 

Mr.  Sawyer:  We  agree  and  so  stipulate  said 
letter  being  the  quoted  wording  referred  to  in  re- 
spondent's Answer  in  Paragraph  5  as  being  a  writ- 
ten request  received  from  Lodge  1254  on  or  about 
December  17,  1953. 

Mr.  McGraw :    We  accept  the  stipulation. 


***** 


Mr.  Heimann:  The  next  stipulation,  on  Janu- 
ary 14,  1954,  the  union  held  a  membership  meeting 
at  which  the  application  for  reinstatement  to  union 
membership  of  Delbert  Ainsworth  was  accepted. 

Trial  Examiner:  At  which  the  membership,  you 
say,  was  accepted? 
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Mr.  Heimann:  The  application  for  reinstate- 
ment to  membership. 

Mr.  McGrraw :  Is  that  all  %  Are  you  going  to  offer 
more? 

Mr.  Heimann :    No,  I'm  not  through  yet. 

Trial  Examiner :    Would  you  spell  the  name  ? 

Mr.  Heimann:    A-i-n-s-w-o-r-t-h. 

And  Pense's  application  for  reinstatement  was 
rejected.  [18] 

Trial  Examiner:    So  stipulated'? 

Mr.  Heimann :    Just  a  minute. 

At  the  request  of  Mr.  McGraw  expressed  at  the 
pre-hearing  conference,  I  also  offer  to  stipulate 
that  at  that  same  meeting  the  applications  of  others 
for  membership  were  also  acted  upon  and  I'm  offer- 
ing that  without  conceding  the  materiality  thereof 
but  I  agree  it  is  a  fact. 

Mr.  Sawyer:  The  respondent,  based  upon  the 
written  information  referred  to  in  Paragraph  5 
of  its  Answer  as  having  been  received  by  respond- 
ent on  January  15,  1954,  stipulates  that  at  that  time 
it  was  ad^dsed  by  that  "writing  that  such  applica- 
tion of  Ainsworth  had  been  accepted  at  a  meeting 
held  by  the  union,  by  Lodge  1254,  held  January  14, 
1954,  and  that  at  that  same  meeting  the  application 
of  Mr.  Pense  had  been  rejected.  Respondent  has  no 
evidence  to  the  contrary  and  does  not  intend  to  offer 
any  as  to  this  last  matter,  namely,  that  the  applica- 
tion of  others  for  membership  were  also  acted  upon. 
The  respondent  has  no  knowledge  but  does  not  in- 
tend to  offer  any  evidence  to  the  contrary  and, 
therefore,  on  that  basis  is  willing  to  so  stipulate. 


124        National  Labor  Relations  Board  vs, 

Mr.  McGraw:  Mr.  Trial  Examiner,  we,  of  course, 
object  to  the  introduction  of  this  in  evidence  in  any 
form  on  the  grounds  it  is  immaterial  and  even  when 
true  does  not  go  to  prove  or  disprove  any  of  the 
issues  in  the  case.  We  think  this  is  wholly  unrelatec 
to  the  issues  and  we  think  that  it  [19]  should  b( 
excluded  on  the  grounds,  I  think,  as  immaterial  anc 
irrelevant. 

We  do  admit,  however,  that  these  are  facts  and 
we  don't  dispute  them  as  facts.  We  object  to  theii 
admission  on  the  grounds  of  relevance  principally 
and  materiality. 

Trial  Examiner :  In  view  of  the  fact  that  it  does 
tend  to  support  one  theory  of  General  Counsel's 
case  I  accept  the  stipulation. 

Mr.  McGraw:    We,  of  course,  take  this  as  an  ad- 
verse ruling  and  take  exception.  [20] 
*  *  *  *  * 

Mr.  Heimann:  The  next  stipulation,  on  January 
15,  1954,  the  union  sent  to  the  company  a  letter 
which  I  will  offer  in  evidence  as  G.C.  Exhibit  No.  5 
and  which  was  received  by  the  company  on  January 
15,  1954. 

That  is  the  end  of  that  stipulation. 

Mr.  McGraw:    We  so  stipulate.  [21] 

Mr.  Sawyer:  And  the  respondent  so  stipulates, 
this  being  the  written  request  referred  to  in  Para- 
graph 5  of  the  respondent's  letter. 

Trial  Examiner:     The   respondent's   Answer? 

Mr.  Sawyer:  Respondent's  Answer  which  the 
respondent  therein  states  was  received  on  or  about 
January  15,  1954. 
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Mr.  Heimann:  The  next  stipulation,  Pense  was 
discharged  by  the  company  on  January  15,  1954,  as 
a  result  of  the  union's  request  for  his  discharge 
pursuant  to  the  contract. 

Mr.  McGrraw:    We  accept  the  stipulation. 

Is  that  all  of  that  one? 

Mr.  Heimann:  No,  I'm  adding  and  I  will  offer 
that  contract  as  G.  C.  Exhibit  No.  6. 

Mr.  McGraw:    We  accept  the  stipulation. 

Mr.  Heimann:  The  union's  request  for  Pense's 
discharge  pursuant  to  the  contract  was  the  sole 
reason  for  Pense's  discharge.  His  work  and  con- 
duct were  satisfacton7y  at  all  times. 

Mr.  Sawyer:  Respondent  so  stipulates,  request 
referred  to  in  the  stipulation  being  the  writing 
referred  to  in  respondent's  Answer,  Paragraph  5, 
and  the  stipulation  also  being  consistent  with  re- 
spondent's Paragraph  14  of  respondent's  Answer. 
***** 

Mr.  Heimann:  I'm  not  sure  if  the  record  shows 
whether  Mr.  McGraw  has  stipulated  or  agreed  to 
my  last  stipulation. 

Mr.  McGraw:  I  have  not  and  one  or  two  com- 
ments there.  We  believe  that  that  is  a  fair  state- 
ment. So  far  as  we  know,  the  company  did  dis- 
charge him  at  our  request  and  for  no  other  reason. 
If  there  are  any  other  reasons,  we  don't  know  of 
them  and  with  that  qualification  we  are  willing  to 
accept  the  stipulation. 

Mr.  Heimann:     That  is  satisfactory.    [23] 

The  next  stipulation,  Pense  instituted  appropri- 
ate grievance  procedures  over  his  discharge  under 
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the  terms  of  the  contract.  A  full  hearing  was  af- 
forded to  all  parties  and  the  decision  in  the  gi'iev- 
ance  procedure  was  adverse  to  Pense.  The  sole  issue 
considered  in  the  grievance  procedure  was  whether 
Pense 's  discharge  was  warranted  under  the  union 
security  clause  of  the  contract  then  in  effect  which 
I  will  offer  as  G.  C.  6.  The  legality  of  the  union 
security  clause  and  the  disi:)arity,  or  alleged  dis- 
parate treatment  of  Pense  were  not  issues  that  were 
considered  in  the  grievance  procedure. 

Furthermore,  the  case  did  not  go  to  arbitration. 

Mr.  Sa^vyer:  The  respondent  company  so  stipu- 
lates. 

Mr.  McGraw:  The  respondent  union  believes 
that  that  is  a  fair  statement  and  is  willing  to  accept 
it.  In  some  respects,  I  happen  to  be  without  knowl- 
edge, but  I  think  it  really  immateiial  to  the  issues 
here   and  we  have   no   quarrel   with   the   way   it's 

stated.  [24] 
***** 

Mr.  Heimann:  At  the  request  of  Mr.  Sawyer,  I 
am  willing  to  offer  and  join  in  the  following  stipu- 
lation, again,  without  conceding  the  materiality 
but  as  far  as  my  information  goes,  they  are  facts 
and  I  have  no  information  to  the  contrary. 

The  stipulation  is  that  the  contract  here  involved 
has  never  ])een  held  invalid  or  illegal  by  any  court, 
administrative  body  or  governmental  agency.  At 
no  time  has  there  ever  been  a  request  by  the  re- 
spondent union  to  the  respondent  company  to  en- 
force by  discharge  or  othermse  the  provisions  of 
Article  14  of  the  said  contract  insofar  as  referring 
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to  the  payment  of  general  assessments.  At  no  time 
has  the  respondent  company  ever  been  requested  to 
deduct  any  amount  from  an  employee's  pay  cover- 
ing general  assessments. 

Now,  I  want  to  reiterate  that  I  have  no  knowl- 
edge regarding  these  facts  but  I  have  no  contrary 
evidence  and  am,  therefore,  willing  to  stipulate 
that  they  are  facts. 

Mr.  McGraw:     We  accept  the  stipulation. 

Mr.    Sawyer:      And    respondent    company    [33] 

accepts  the  stipulation.  [34] 
***** 

Trial   Examiner:     I   will   receive   now   General 

Counsel's  Exhbits  2,  3,  4  and  5.  [36] 

[See  pages  140-143  for  Exhibits  3,  4  and  5.] 
***** 

Mr.  Sawyer:  May  we  assume  that  as  this  is 
accepted  that  we  are  stipulating  facts  in  the  Com- 
plaint to  the  effect  that  this  contract  was  in  effect 
during  all  the  time  herein  mentioned  up  to  and 
including  approximately  1  February  1954? 

Mr.  McGraw:     That  is  correct. 

Mr.  Heimann:    That  is  correct. 

Mr.  Sawyer:  We  have  no  objection  to  the  intro- 
duction in  evidence. 

Trial  Examiner:  The  union,  I  believe,  stated  no 
objection? 

Mr.  McGraw:     No  objection. 

Trial  Examiner:     General   Counsel's  Exhibit   6 

is  received  in  evidence.   [37] 

[See  pages  144-145.] 
***** 
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Trial  Examiner:  General  Counsel's  Exhibit  7 
is  received  in  evidence.    [38] 

[See  pages  145-146.] 
*  *  *  *  * 

Trial  Examiner:  Is  there  any  contention  on  the 
part  of  any  of  the  parties,  and  I  think  this  might 
be  specifically  the  General  Counsel's  if  anyone's 
that  the  notice  which  Mr.  Pense  gave  to  the  union 
and  the  company  on  August  1,  1953,  was  intended 
to  be  a  notification  of  termination  of  membership 
rather  than  just  termination  of  check-off  authori- 
zation ? 

Mr.  Heimann:  There  is  no  such  contention  on 
the  part  of  General  Counsel.  The  letter  of  Mr.  [40] 
Pense,  I  think,  is  clear  that  it  was  intended  only 
as  revocation  of  the  check-off  authorization  and  we 
do  not  contend  that  any  other  interpretation  should 
be  put  on  it. 

Trial  Examiner:  Do  I  understand  the  union  to 
be  in  agreement? 

Mr.  McGraw:  We  certainly  accepted  and  acted 
on  this  as  though  it  was  exclusively  restricted  to 
stopping  the  deduction  of  the  dues  and  not  to  cancel 
the  membership.  We  consider  it  as  a  Aviitten  docu- 
ment sufficient  and  specific  and  pointed  enough  to 
where  it  could  have  no  other  meaning. 

Mr.  Heimann:  In  this  connection,  Mr.  Exam- 
iner, in  order  to  eliminate  any  misleading  inference 
which  might  arise  from  my  mentioning  of  the  date 
of  the  receipt  by  the  union  of  the  revocation  of 
Mr.  Pense,  I  have  stated  that  and  it  has  been  stipu- 
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lated  that  the  revocation  was  received  by  the  com- 
pany on  August  6th  and  by  the  union  on  or  about 
August  6th  and,  in  any  case,  before  August  15.  The 
reason  that  I  mentioned  that  date  is  that  the  check- 
off authorization  itself  provides  for  its  revocation, 
among  other  things,  by  written  notice  to  the  com- 
pany. 

Trial  Examiner:  That  is  a  matter  of  evidence 
I  assume  you  will  introduce. 

Mr.  McGraw:  The  language  on  this  check-off 
authorization  is  spelled  out  in  the  contract  and 
follows  Section  7,  Page  27  and  carries  over  to 
Page  28  of  General  Counsel's  Exhibit  [41]  No.  6. 

*  *  *  *  * 

CHARLES  E.  PENSE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

*  *  •»«■  *  * 

Q.  (By  Mr.  Heimann)  :  Mr.  Pense,  at  the  time 
you  executed  and  mailed  the  revocation  of  your 
check-ofn  authorization,  was  it  your  intention  to 
revoke  your  check-off  authorization  or  was  it  your 
intention  to  withdraw  from  the  union? 

A.  Purely  to  revoke  my  check-off  deduction  be- 
cause of  extreme  financial  straits  that  I  found 
myself  in  at  that  time. 

I  had  no  intention  of  withdrawing  from  [120] 
the  union  even  though  the  same  clause  would  have 
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given  me  the  choice.  I  could  have  written  one  letter 

as  well  as  the  other.  [121] 
***** 

Mr.  Heimann:  I  would  state  that  that  is  not 
my  position  that  any  assessments  were  included  in 

that  amount. 

***** 

Trial  Examiner:    On  the  record. 

Mr.  McGraw:  As  a  result  of  our  discussion,  I 
believe  the  parties  are  in  agreement  that  under 
the  union  rules  and  laws  that  Mr.  Pense  in  offer- 
ing $17.50,  if  he  had  been  accepted  would  have 
actually  have  received  credit  for  initiation  fee  of 
$7.00,  the  equivalent  of  two  months'  dues,  and  the 
balance  would  either  have  been  refunded  or  given 
to  his  credit  for  dues  in  advance.  That  the  amount 
is  determined  by  our  rules  and  the  decision  as  to 
whether  or  not  he  returns  to  membership  is  con- 
trolled by  a  vote  of  the  membership. 

Trial  Examiner:  Are  you  joining  in  that  stipu- 
lation ? 

Mr.  Heimann:     Yes,  I  think  I  can. 

Mr.  Sawyer:  I  know  nothing  about  it.  I  have 
no  evidence  to  the  contrary. 

Trial  Examiner:  There  is  one  question  I'd  like 
to  ask.  [126]  From  what  I  have  heard,  I  would 
assume,  and  you  can  correct  me  if  I  am  wrong, 
that  the  union  does  not  take  the  position  that  there 
was  anything  wrong  ^^dth  Mr.  Pense's  application 
for  reinstatement  by  virtue  of  the  fact  that  he  did 
not  asrain  tender  the  same  amount? 
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Mr.  McGrraw:  No,  in  fact,  at  the  time  the  union 
acted  on  Mr.  Pense's  ax)plication,  it  had  no  money 
pending  and  was  not  insisting  on  any.  It  had  al- 
ready returned  the  offer  and  it  was  making  no 
condition  that  it  wasn't  acting  on  the  application 
unless  a  tender  was  accompanying  it. 

That  was  not  an  issue,  and  to  the  best  of  my 
knowledge,  was  given  no  consideration  whatsoever. 
The  understanding,  I  think,  was  clear  that  if  he 
was  accepted  he  would  pay  the  proper  amount.  I 
don't  think  anyone  questioned  either  his  intentions 
or  his  ability  to  pay. 

So  far  as  I  know  it  had  no  part  in  the  proceed- 
ings at  any  stage.  [127]    , 
*  *  *  *  * 

Mr.  McGraw:  I  now  offer  a  stipulation  a  copy 
of  which  has  been  given  the  reporter  and  request 
that  it  be  copied  into  the  record  with  the  correc- 
tions which  are  noted  on  it  which  occurred  be- 
cause of  our  off  the  record  discussion. 

Trial  Examiner:  Will  you  coioy  it  in  at  this 
point  ? 

Stipulation 

Lodge  #1125,  I  AM,  has  been  the  recognized 
bargaining  agent  for  the  production  and  mainten- 
ance employees  of  the  Consolidated  Vultee  Air- 
craft Corporation  in  its  San  Diego  operations  for 
more  than  ten  years. 

What  is  now  the  Pomona  Division  or  the  Guided 
Missile  Division  of  the  Company  was  first  formed 
as  a  department  or  part  of  the  San  Diego  Divi- 
sion in  1951. 


132         National  Labor  Relations  Board  vs. 

By  March,  1951,  this  Division  was  so  clearly  dis- 
tinguishable from  the  other  operations  of  the  Com- 
pany in  San  Diego  that  the  Company  and  the  In- 
ternational Association  of  Machinists  executed  a 
separate  labor  agreement  for  the  [133]  Guided 
Missile  Division  effective  March  1,  1951.  This  con- 
tract v^as  succeeded  by  a  labor  agreement  dated 
December  24,  1951,  and  thereafter  by  a  labor  agree- 
ment dated  December  16,  1952,  now  in  evidence 
and  identified  as  General  Counsel  Exhibit  #6. 

Later  the  work  and  the  people  who  were  doing 
the  work  in  San  Diego  were  moved  to  the  present 
location  in  or  near  Pomona.  Following  this  move 
and  the  location  of  work,  the  lAM  established 
Lodge  #1254  and  transferred  the  affected  mem- 
bership from  Lodge  #1125  to  Lodge  #1254  as  of 
October  1,  1952. 

The  first  agreement  between  the  lAM  and  the 
Company  for  the  Guided  Missile  Division  which 
was  effective  March  1,  1951,  contained  the  same 
"Union  Security"  clause  as  that  contained  in  the 
then  current  labor  agreement  between  the  Com- 
pany and  Lodge  #1125,  I  AM,  for  the  other  pro- 
duction and  maintenance  employees  in  San  Diego. 

This  "Union  Security"  clause  provided  in  Ar- 
ticle XIV,  Section  1,  and  we  quote: 

**The  Company,  for  the  convenience  of  the  Union 
and  its  members,  agree  to  deduct  from  the  pay  of 
those  employees  who  execute  the  form  as  set  forth 
in  Section  Two  of  this  Article  and  are  in  the  bar- 
gaining unit,  initiation  fees,  monthly  dues,  and 
general    assessments    levied    by    the    International 
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Association  of  Machinists,  [134]  in  accordance  with 
the  constitution  and  by-laws  of  the  Union,  and 
upon  presentation  to  the  Company  of  the  fully 
executed  authorization  card  as  set  forth  in  Section 
Two  of  this  Article." 

Membership  in  the  Union  as  a  condition  of  em- 
ployment was  not  provided  for  in  any  form  by  the 
labor  agreement.  The  particular  language  quoted 
above  was  first  adopted  by  the  parties  in  the  agree- 
ment signed  August  16,  1948. 

The  present  language  governing  union  security 
was  first  contained  in  the  agreement  now  in  evi- 
dence as  General  Counsel  Exhibit  #6.   [135] 
•»**♦♦ 

Trial  Examiner:  What  is  your  reason  for  want- 
ing this  in,  Mr.  McGraw  ^ 

Mr.  McGraw :  Essentially  so  that  somebody  back 
in  Washington  and  you  won't  think  we  are  with- 
holding something  and  there  is  some  vital  gap  in 
here.  The  purpose,  however,  for  which  it  is  best 
suited,  I  think,  Mr.  Trial  Examiner,  goes  to  the 
point  that  this  does  show  for  whatever  it  is  worth 
and  I  grant  you  questionable  worth  is  to  show  what 
the  parties  had  done  with  particular  reference  to 
this  thing  of  deducting  assessments  in  the  past  and 
as  a  means  of  showing  how  the  parties  got  in  this 
way  to  the  contract  which  is  now  in  issue. 

I  think  we  need  a  rather  complete  record  on  this 
particular  point  so  that  no  one  can  have  cause  to 
think  we  are  withholding  anything  or  that  there  is 
something  that  doesn't  meet  the  eye. 
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Trial  Examiner:  Are  you  so  stipulating,  Mr. 
Sawyer  ? 

Mr.  Sawyer:  I  have  not,  of  course,  iDroofread 
that  quoted  wording  in  there,  I  mean  the  quoted 
wording  from  the  so-called  union  security  clause. 

I  understand  the  parties  will  check  that  with  the 
contracts  and  if  there  happens  to  be  a  ty|Jograplii- 
cal  error  that  will  be  changed.  Other^Yise,  I  so  stip- 
ulate that  the  matters  and  things  set  out  in  the 
stipulation  as  presented  [136]  are,  in  fact,  our 
knowledge  of  the  situation. 

Mr.  Heimann:  I  would  like  to  state,  if  I  may, 
I  have  no  information  to  the  contrary.  I  do  have, 
I  believe  I  do  have  some  source  whereby  I  may 
check  the  accuracy  of  the  information.  If  I  should 
determine  that  something  is  inaccurately  stated  I 
would  like  to  reserve  the  right  to  rescind  my  stipu- 
lation. 

Otherwise,  with  that  understanding,  I'm  Avilling 
to  stipulate  to  the  facts  again  urging  my  objection 
on  the  basis  of  immateriality  and  irrelevance. 

Trial  Examiner:  I  agree,  it  is  not  pertinent  to 
the  issues  at  hand.  On  the  other  hand,  as  back- 
ground, I  don't  think  it  does  any  harm  either  so  I 
will  receive  the  stipulation. 

Mr.  McGraw:    Thank  you.  [137] 
***** 

Mr.  Heimann :  The  reason  that  I'm  offering  this 
document  is  to  point  out  Article  XIV  of  this  agree- 
ment which  now  omits  in  all  its  parts  the  words 
"and  assessments,"  or  "and  general  assessments," 
whatever  the  words  were  in  G.  C.  No.  6. 
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Trial  Examiner:  Any  objection  to  the  receipt  in 
evidence  % 

Mr.  McGraw:     No  objection. 

We  will  certainly  agree  with  comisel  for  the 
Board  that  we  took  the  word  "assessment"  out. 

Trial  Examiner:  There  being  no  objection,  Gen- 
eral Counsel's  Exhibit  9  is  received  in  evidence. 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  9 
and  was  received  in  evidence.)  [138] 

[See  pages  147-148.] 

*  *  *  *  * 

Trial  Examiner:  You  are  through  now,  are  you, 
Mr.  Heimann? 

Mr.  Heimann:    Ye^. 

*  *  *  *  * 

Mr.  McGraw :  At  this  time,  Mr.  Trial  Examiner, 
I  would  [139]  like  to  move  to  dismiss  the  case 
against  the  respondent  union  and  in  all  of  its  par- 
ticulars on  the  grounds  the  General  Counsel's  case 
carried  no  proof  of  allegations  of  wrong  doing  made 
in  the  Complaint. 

Trial  Examiner:    Do  you  wish  to  argue  thaf? 

Mr.  Heimann:  Mr.  Examiner,  if  I  argue  it,  it 
really  would  amount  to  my  final  argument.  How- 
ever  

Trial  Examiner:  Before  you  say  anything,  I 
want  to  ask  Mr.  McGraw  whether  he  is  directing 
his  motion  to  all  aspects  of  the  General  Counsel's 
case. 
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Mr.  McGraw:    As  it  affects  the  union,  yes,  sir. 

Trial  Examiner:     I  don't  believe  I  will  ask  for 

argiunent.  I  will  deny  the  motion  at  this  time.  [140] 
***** 

JOHN  M.  KING 
a  witness  called  by  and  on  behalf  of  the  Respondent 
Union,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

***** 

Q.  (By  Mr.  McGraw) :  Mr.  King,  where  are 
you  employed? 

A.     I  am  employed  by  Lodge  1254,  I.A.M. 

Q.    What  capacity? 

A.     Financial  secretary. 

Q.    How  long  have  you  been  employed  there? 

A.  Full  time  since  August  1.  On  a  part  time 
basis  from 

Trial  Examiner:    August  1,  1953? 

The  Witness:     Yes,   '53.  Part  time  basis  from 

1952,  January  of  1952.  [230] 

***** 

Q.  Now,  do  you  know  of  your  own  knowledge  as 
financial  secretary  of  the  lodge  whether  or  not  any 
employees,  any  employed  employees  in  the  Pomona 
Division  would  on  occasion  be  sent  to  San  Diego  to 
work  and  come  back  up  here  so  that  they  were  be- 
tween the  two  places? 

A.     Yes,  as  of  October  1.  [234] 

Q.     Of  what  year? 


Int.  Assn.  of  MacJi.,  Lodge  1254  137 

Testimony  of  John  M.  King.) 

A.  Of  1952.  Convair,  the  Grand  Lodge  had 
transferred  approximately  560  people  into  Lodge 
54.  It  was  not  handled  in  the  process  generally 
knoA^Ti  as  a  transfer  slip. 

All  the  records  in  San  Diego  were  sent  up  to  me 
at  that  time.  If  they  had  been  done  in  the  regular 
procedure,  the  errors  would  have  been  picked  up 
m  the  recording  in  San  Diego.  Otherwise,  Avhen 
[  received  it,  whatever  error  was  in  the  account, 
[  had  to  take  it  as  it  was  and  work  it  out  at  a 
ater  date  which  I  did. 

There  were  several  accounts,  niunerous  ac- 
counts, I  should  say,  that  weren't  worked  out 
intil  almost  until  about  March  or  April  of  this 
^ear. 

Q.  Now,  did  this  movement  of  personnel  be- 
ween  San  Diego,  or  Pomona  and  San  Diego  cre- 
ite  any  particular  problems  for  the  financial  sec- 
retary in  keeping  the  record? 

A.  Yes,  it  did  because  even  though  their  ac- 
counts were  transferred  to  Lodge  1254,  the  ]oeople 
remained  in  San  Diego.  Those  that  were  paying 
cash  in  San  Diego,  I  had  to  depend  on  the  Grand 
Lodge  Representative  bringing  their  books  uj) 
'o  me. 

Then,  also,  a  party  would  come  to  be  trans- 
ferred to  Pomona.  If  he  was  a  cash  payment,  I 
lad  no  knowledge  until  such  time  as  I  saw  the 
man. 

Q.    During  this  time  and  while  there  was  still 
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some  traffic  with  part  of  the  Guided  Missile  Di- 
vision being  in  San  Diego  [235]  and  part  of  it 
up  here  in  Pomona,  during  this  time  did  you  have 
any  difficulty  from  the  company  in  getting  accurate 
information  as  to  who  was  working  and  where  they 
were  working? 

A.  Yes,  I  did.  I  received  two  entire  payroll  de- 
duction sheets.  One  would  be  from  San  Diego,  the 
employee  remaining  in  San  Diego.  The  second  one 
would  be  the  employee  in  Convair  Pomona.  And  in 
the  time  between — in  order  to  get  the  picture  I  bet- 
ter think  a  moment. 

By  the  time  that  the  deduction  sheet  was  made 
up  and  I  received  it,  the  party  that  was  in  San 
Diego  had  been  transferred  up  to  Pomona  and,  like- 
wise, the  man  that  had  been  in  Pomona  was  trans- 
ferred back  to  San  Diego.  [236] 

Q.  As  part  of  your  duty,  are  you  required  to 
send  arrearage  [240]  notices  ?  A.    Yes,  it  is. 

*     *     •X-     *     * 

Q.  (By  Mr.  McGraw)  :  Do  you  know  whether 
or  not  you  sent  any  arrearage  notices  to  Mr.  Pense  ? 

A.    Yes,  I  did.  [241] 
***** 

Q.  Do  you  know  how  many  arrearage  notices 
that  you  sent  to  Mr.  Pense? 

A.    Three,  I  believe. 
*  *  *  •  • 
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Q.  What  were  the  dates  on  which  they  were 
sent? 

A.     October  19,   1953;  November  10,   1953;  No- 
vember 27,  1953.  [242] 
*  *  *  *  * 

Mr.  McGraw:  I  intend  to  have  them  identified 
and  offer  them  in  evidence,  the  one  dated  10-19-53 
to  be  Respondent  Union's  Exhibit  2,  the  one  for 
11-10-53  to  be  Respondent  Union's  Exhibit  3,  and 
the  one  for  11-27-53  to  be  Respondent  Union's  Ex- 
hibit 4. 

(Thereupon  the  documents  above  referred  to 
were  marked  Respondent  Union's  Exhibits  Nos. 
2,  3  and  4,  inclusive,  for  identification.) 

Mr.  Heimann :  I  am  willing  to  stipulate  that  the 
originals  of  the  arrearage  notices,  notice  of  arrear- 
ages [243]  that  have  been  identified  as  Respondent 
Union's  Exhibit  2,  3  and  4  were  sent  by  the  union 
to  Mr.  Pense  on  or  about  the  dates  appearing  the 
right  hand  corner  thereof  and  were  received  by  Mr. 
Pense  in  due  course  of  mail. 

Mr.  McGraw :  Thank  you  kindly,  counsel.  We  ac- 
cept the  stipulation. 

We  now  offer  these  in  evidence  and  request  per- 
mission to  substitute  photostatic  copies  for  them. 

Mr.  Heimann:    No  objection. 

Trial  Examiner:  Respondent  Union's  Exhibits 
2,  3  and  4  are  received  in  evidence. 
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(The  documents  heretofore  marked  Respond-  ' 
ent  Union's  Exhibits  Nos.  2,  3  and  4  for  iden- 
tification were  received  in  evidence.)  [244] 


GENERAL  COUNSEL'S  EXHIBIT  No.  3 

Mr.  H.  D.  Filloon  December  7,  1953 

Manager  of  Industrial  Relations 
Consolidated  Vultee  Aircraft  Corp. 
Pomona  Division 
Pomona,  California 

Subject:  Union  member  in  violation  of  Article 
XIV  Section  I,  as  a  Condition  of  Employment. 

Dear  Mr.  Filloon: 

The  International  Assn.  of  Machinists  Guided 
Missile  Lodge  1254  is  hereby  notifying  Consolidated 
Vultee  Aircraft  Corp.  Pomona  Division,  co-signers 
of  the  present  contract  between  the  union  and  the 
company ;  that  former  Union  Members,  D.  M.  Ains- 
worth  Department  25  Clock  Number  10341  and  C. 
E.  Pense,  Department  27  Clock  Number  70053,  have 
not  complied  with  said  contract,  as  a  Condition  of 
Employment.  Therefore  in  compliance  with  the  Con- 
stitution of  the  International  Assn.  of  Machinists 
have  been  dropped  from  this  local. 
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The  union  will  await  your  compliance  to  the  above 
subject  set  forth. 

Very  truly  yours, 

/s/  JOHN  M.  KINO, 

Financial  Secretary 
Lodge  1254,  I.A.M. 
cc :  Walter  Black 

(Copy) 


GENERAL  COUNSEL'S  EXHIBIT  No.  4 
(Letterhead  of  International  Assn.  of  Machinists) 

Mr.  H.  D.  Filloon  December  17,  1953 

Manager  of  Industrial  Relations 
Consolidated  Vultee  Aircraft  Corp. 
Pomona  Division 
Pomona,  California 

Subj :  Employees  in  violation  of  Article  XIV 
Section  I,  as  a  condition  of  employment. 

Dear  Mr.  Filloon : 

The  International  Association  of  Machinists 
Guided  Missile  Lodge  if  1254  is  hereby  notifying 
Consolidated  Vultee  Aircraft  Corp.,  Pomona  Divi- 
sion, co-signers  of  the  present  contract  between  the 
Union  and  the  company,  that  former  Union  Mem- 
bers, D.  M.  Ainsworth,  Department  25,  Clock  Num- 
ber 10341  and  C.  E.  Pense,  Department  27,  Clock 
Number  70053,  are  not  in  compliance  with  Article 
XIV  of  our  Agreement  in  that  they  have  been 
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dropped  from  membership  of  our  Association  be- 
cause of  non-payment  of  dues  in  accordance  with 
the  Constitution  and  By-Laws  of  our  Union. 

We,  therefore,  request  the  company  to  immedi- 
ately terminate  the  above  employees  in  accordance 
with  the  terms  of  our  Agreement. 

Very  truly  yours, 

/s/  JOHN  M.  KING, 

Financial  Secretary  to 
Lodge  #1254 
JMK:sh 
cc :  Walter  Black 

This  is  an  exact  copy  of  a  carbon  copy. 


GENERAL  COUNSEL'S  EXHIBIT  No.  5 

Guided  Missile  Lodge  1254 
International  Association  of  Machinists  A.F.  L. 

Pomona,  California 
Mr.  H.  D.  Filloon  January  15,  1954 

Manager  of  Industrial  Relations 
Consolidated  Vultee  Aircraft  Corp. 
Pomona  Division 
Pomona,  California. 

Dear  Mr.  Filloon: 

In  regards  to  the  letter  sent  to  you  dated  Decem- 
ber 17,  1953  in  which  Guided  Missile  Lodge  1254, 
International  Association  of  Machinists  asked  you 
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to  terminate  former  Union  Members,  D.  M.  Ains- 
worth  and  C.  E.  Pense  as  a  Condition  of  Employ- 
ment in  accordance  with  the  terms  of  oiu'  Agree- 
ment. 

I  wish  to  advise  you  that  action  was  taken  by 
the  membership  of  this  lodge  at  the  last  meeting 
held  January  14,  1954  and  the  decision  set  forth 
which  is  in  accordance  with  the  Constitution  and 
By-Laws  of  our  Union  as  follows ; 

D.  A.  Ainsworth,  Application  accepted  and  Rein- 
stated as  a  member  in  good  standing.  Termination 
Request  Cancelled. 

C.  E.  Pense,  Application  rejected  by  the  member- 
ship. Termination  requested  as  per  letter  dated  De- 
cember 17,  1953. 

Very  truly  yours, 

/s/  JOHN  M.  KING, 

Financial  Secretary  to 
Lodge  #1254 
cc :  Walter  Black 

This  is  to  certify  that  the  above  is  an  exact  copy 
of  a  carbon  copy. 
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Agreement  between  Consolidated  Yultee  Aircraft 
Corporation,  Guided  Missile  Division  and  Inter- 
national Association  of  Machinists,  Guided  Mis- 
sile Lodge  No.  1254,  Effective  December  16, 
1952. 


***** 


Article  XIV. 

Union  Security 

Section  1.  Any  employee  within  the  bargaining 
unit  who,  on  the  effective  date  of  this  agreement, 
is  a  member  of  the  Union  in  good  standing,  and 
each  employee  within  the  bargaining  unit  who 
thereafter  becomes  a  member  of  the  Union  shall 
pay  while  on  the  Company's  active  payroll  and  a 
member  of  the  Union,  initiation  fees,  monthly  dues 
and  general  assessments  levied  by  the  International 
Association  of  Machinists,  Guided  Missile  Lodge 
No.  1254,  in  accordance  with  the  constitution  and 
by-laws  of  the  Union  as  a  condition  of  employment 
while  in  the  bargaining  unit,  pro^dded  that  in  no 
event  shall  the  initiation  fee,  monthly  dues  or  gen- 
eral assessment  exceed  the  amount  specified  in  the 
constitution  and  by-laws;  and  each  employee  who, 
after  the  effective  date  of  this  agreement,  is  sepa- 
rated from  the  bargaining  unit  and  who  at  such 
time  is  subject  to  the  provisions  of  this  section  shall, 
upon  rehire  within  the  bargaining  unit,  again  pay 
regular  dues  to  the  Union  commencing  with  the 
date  of  rehire ;  provided  further,  that  any  employee 
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nay  withdraw  from  membership  in  the  Union  by 
notifying  the  Union  and  the  Company  by  regis- 
tered mail,  postmarked  between  August  1  to  August 
L5  of  the  then  currently  effective  yearly  period. 

Section  2.  No  employee,  as  a  condition  of  em- 
ployment while  in  the  bargaining  imit,  shall  be  re- 
quired to  pay  while  on  the  Company's  active  pay- 
roll any  Union  membership  dues,  fees  or  general 
assessments  covering  any  period  during  which  the 
3mployee  was  not  in  the  bargaining  unit  or  was  not 
3n  the  Company's  active  payroll. 

Section  3.  Any  employee  subject  to  the  provi- 
sions of  Section  1  above,  who  is  thereafter  sepa- 
rated from  the  bargaining  unit,  shall  upon  his  re- 
Bmployment  in  a  job  within  the  bargaining  unit 
again  pay  membership  dues  to  the  Union  in  accord- 
ance with  Section  1  above,  unless  such  employee  has 
withdrawn  from  membership  with  the  Union  in 
accordance  with  this  Article. 


*     *     *     •»«•     4f- 


GENERAL  COUNSEL'S  EXHIBIT  No.  7 

International  Association  of  Machinists 
[Seal] 

Constitution 

Revised  by  the  Committee  on  Law  as  recom- 
mended by  the  Twenty-Third  Convention  of  the 
Grand  Lodge  of  The  International  Association  of 
Machinists,  held  in  Kansas  City,  Missouri,  Septem- 
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ber  8  to  19,  1952,  and  thereafter  adopted  by  refer- 
endum vote  in  November,  1952,  effective  January  1, 
1953,  and  amended  by  referendum  vote  in  January, 
1953,  effective  April  1,  1953. 

Grand  Lodge 

International  Association  of  Machinists 

Machinists  Building 

Washington  1,  D.  C. 


***** 


*  *  *  *  * 


Article  E 


Membership  Cancelled 

Sec.  14.  Delinquency  for  3  months  in  the  pay- 
ment of  dues  or  assessments  shall  automatically  can- 
cel membership  and  all  rights,  privileges  and  bene- 
fits incident  thereto.  The  period  of  good  standing 
membership  of  members  whose  membership  has 
been  cancelled  for  delinquency,  or  other  cause  shall 
date  from  their  last  reinstatement,  as  shown  by  the 
G.  L.  records,  and  their  rights,  privileges  and  bene- 
fits under  the  provisions  of  this  Constitution  shall 
attach  and  date  from  their  last  reinstatement,  as 
though  they  had  never  before  held  membership  in 
the  I.A.M. 


*  *  ♦  »  » 
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GENERAL  COUNSEL'S  EXHIBIT  No.  9 

Agreement  between  Consolidated  Vultee  Aircraft 
Corporation,  Pomona  Division  and  Interna- 
tional Association  of  Machinists,  District  120, 
Guided  Missile  Lodge  1254,  Effective  February 

1,  1954. 

*  *  *  *  * 

Article  XIV. 

Union  Security 

Section  1.  Any  employee  within  the  bargaining 
unit  who,  on  the  effective  date  of  this  agreement,  is 
a  member  of  the  Union  in  good  standing,  and  each 
employee  within  the  bargaining  unit  who  thereafter 
becomes  a  member  of  the  Union  shall  pay  while  on 
the  Company's  active  payroll  and  a  member  of  the 
Union,  initiation  fees  and  monthly  dues  of  the  In- 
ternational Association  of  Machinists,  District  120, 
Guided  Missile  Lodge  No.  1254,  in  accordance  with 
the  constitution  and  bylaws  of  the  Union  as  a  con- 
dition of  employment  while  in  the  bargaining  unit, 
provided  that  in  no  event  shall  the  initiation  fee 
or  monthly  dues  exceed  the  amount  specified  in  the 
constitution  and  bylaws;  and  each  employee  who, 
after  the  effective  date  of  this  agreement,  is  sepa- 
rated from  the  bargaining  unit  and  who  at  such 
time  is  subject  to  the  provisions  of  this  section, 
shall,  upon  rehire  within  the  bargaining  imit,  again 
pay  regular  dues  to  the  Union  commencing  within 
the  date  of  rehire ;  provided,  further,  that  any  em- 
ployee   may   withdraw    from    membership    in    the 
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Union  by  notifying  the  Union  and  the  Company  by 
registered  mail,  postmarked  between  December  1st 
to  December  15th  of  the  then  currently  effective 
yearly  period. 

Section  2.  No  employee,  as  a  condition  of  employ- 
ment while  in  the  bargaining  unit,  shall  be  required 
to  pay  while  on  the  Company's  active  payroll  any 
Union  membership  dues  or  fees  covering  any  period 
during  which  the  employee  was  not  in  the  bargain- 
ing unit  or  was  not  on  the  Company's  active  payroll. 

Section  3.  Any  employee  subject  to  the  provi- 
sions of  Section  1  above,  who  is  thereafter  sepa- 
rated from  the  bargaining  unit,  shall  upon  his  re- 
employment in  a  job  within  the  bargaining  unit 
again  pay  membership  dues  to  the  Union  in  accord- 
ance with  Section  1  above,  unless  such  employee 
has  withdrawn  from  membership  with  the  Union  in 
accordance  with  this  article.  ***** 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15099 


National  Labor  Relations   Board,   petitioner 

V, 

International  Association  of  Machinists,  Guided 
Missile  Lodge  1254,  respondent 


ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 


BRIEP  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  pursuant  to 
Section  10  (e)  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  136,  29  U.  S.  C,  Sees.  151 
et  seq.),^  for  enforcement  of  its  order  (R.  99-101,  103- 
104)  ^  issued  on  March  22,  1955,  against  respondent 
union  following  the  usual  proceedings  under  Section 
10  of  the  Act.' 


^  The  pertinent  provisions  of  the  Act  are  appended  hereto 
(pp.  19-22,  m/ra). 

^  References  to  the  printed  record  are  designated  "R".  Ref- 
erences preceding  a  semicolon  are  to  the  Board's  findings ;  refer- 
ences following  a  semicolon  are  to  the  supporting  evidence. 

^  The  Board  does  not  seek  enforcement  of  the  portion  of  its 
order  (R.  97-99,  101-103),  issued  against  Convair,  a  Division  of 
General  Dynamics  Corporation,  herein  called  the  Company.     The 

(1) 


This  Court  has  jurisdiction  of  the  proceeding,  the 
unfair  labor  practices  having  occurred  at  Pomona, 
California,  \^ithin  this  judicial  circuit." 

The  Board's  Decision  and  Order  are  reported  at  111 

N.  L.  R.  B.  1055. 

STATEMENT   OF   THE  CASE 

I.  The  Board's  findings  and  conclusions 

Briefly,  the  Board  found  that  the  Union  violated 
Section  8  (b)  (2)  and  (1)  (A)  of  the  Act  by  main- 
taining an  imlawful  union-security  agreement  with 
the  Company,  and  by  causing  the  Company  pursuant 
to  this  agreement  to  discriminatorily  discharge  the 
charging  party,  Charles  E.  Pense.  The  subsidiary 
facts  upon  which  the  Board  based  its  findings  are 
summarized  below. 

A.  The  unlawful  union-security  agreement  between  the  Union  and 
the  Company 

On  December  16,  1952,  the  Union  and  the  Company 
executed  a  contract  which  remained  in  effect  until 
succeeded  by  a  new  agreement  on  February  1,  1954 
(R.  31,  35;  144-145,  147-148).  Article  XIV  of  the 
1952  contract,  in  part,  read  as  follows  (R.  35-36 ;  144- 
145): 

UNION  SECURITY 

Section  1.  Any  employee  within  the  bargain- 
ing unit  who,   on   the   effective    date   of   this 


Company  has  complied  with  the  Board's  order  insofar  as  directed 
against  it, 

*  The  Company,  a  Delaware  corporation,  manufactures  and  sells 
military  and  commercial  aircraft,  missiles,  and  aircraft  parts  and 
accessories  (R.  33;  7-8,  19-20).  The  interstate  purchases  and 
sales  of  its  Pomona  division  run  into  millions  of  dollars  (R.  34- 
35;  8,  21).     No  jurisdictional  issue  is  presented. 


agreement,  is  a  member  of  the  Union  in  good 
standing,  and  each  employee  within  the  bar- 
gaining unit  who  thereafter  becomes  a  mem- 
ber of  the  Union  shall  pay  while  on  the  Com- 
pany's active  payroll  and  a  member  of  the 
Union,  initiation  fees,  monthly  dues  and  gen- 
eral assessments  levied  by  the  International  As- 
sociation of  Machinists,  Guided  Missile  Lodge 
No.  1254,  in  accordance  with  the  constitution 
and  by-laws  of  the  Union  as  a  condition  of  em- 
ployment while  in  the  bargaining  unit,  pro- 
vided that  in  no  event  shall  the  initiation  fee, 
monthly  dues  or  general  assessment  exceed  the 
amount  specified  in  the  constitution  and  by- 
laws; and  each  employee  who,  after  the  effec- 
tive date  of  this  agreement,  is  separated  from 
the  bargaining  unit  and  who  at  such  time  is 
subject  to  the  provisions  of  this  section  shall, 
upon  rehire  within  the  bargaining  unit,  again 
pay  regular  dues  to  the  Union  commencing 
with  the  date  of  rehire;  provided,  further,  that 
any  employee  may  withdraw  from  membership 
in  the  Union  by  notifying  the  Union  and  the 
Company  by  registered  mail,  postmarked  be- 
tween August  1  to  August  15  of  the  then  cur- 
rently effective  yearly  period. 

Section  2.  No  employee,  as  a  condition  of 
employment  while  in  the  bargaining  unit,  shall 
be  required  to  pay  while  on  the  Company's  ac- 
tive payroll  any  Union  membership  dues,  fees 
or  general  assessments  covering  any  period 
during  which  the  employee  was  not  in  the  bar- 
gaining unit  or  was  not  on  the  Company's  ac- 
tive payroll. 

Section  3.  Any  employee  subject  to  the  pro- 
visions of  Section  1  above,  who  is  thereafter 


separated  from  the  bargaining  unit,  shall  upon 
his  reemployment  in  a  job  within  the  bargain- 
ing unit  again  pay  membership  dues  to  the 
Union  in  accordance  with  Section  1  above, 
imless  such  employee  has  withdrawn  from 
membership  with  the  Union  in  accordance  with 
this  Article. 

In  practice,  according  to  the  Union  (brief  in  sup- 
port of  exceptions,  p.  8),^  except  in  the  case  of  em- 
ployees permanently  terminating  their  employment 
with  the  Company,  "In  all  those  situations  *  *  *  when, 
as,  and  if  a  person  returned  to  the  unit,  he  was  obli- 
gated to  resume  the  payment  of  dues."  f 

B.  The  Board's  conclusions  concerning  the  contract 
1.  The  membership  maintenance  clause 

The  Board  and  the  Trial  Examiner  f  omid  that  Ar- 
ticle XIV  of  the  1952  contract  between  the  Union 
and  the  Company  was  unlawful  in  that  it  required 
any  union  member  separated  from  the  bargaining 
unit  to  resume  paying  membership  dues  immediately 
upon  reemployment  within  the  bargaining  unit,  even 
though  his  union  membership  may  have  been  discon- 
tinued in  the  meantime  (R.  88-90,  41-46).  Stating 
that  such  an  employee,  when  reemployed,  "stands  in 
the  same  shoes  as  one  being  hired  by  the  Respondent 
Company  for  the  first  time,  who  has  never  been  a 
member  of  the  Respondent  Union,"  the  Board,  in 
agreement  with  the  Trial  Examiner,  held  that  im- 
posing "a  contractual  obligation  upon  an  employee 
in  that  position  to  pay  union  dues  beginning  with  the 

"  A  copy  of  this  brief  has  been  lodged  with  the  Clerk  of  the 
Court. 


commencement  of  his  employment"  was  violative  of 
the  Act  (R.  89,  44-45).  Accordingly,  the  Board  con- 
cluded that  the  Union,  by  maintaining  in  existence 
this  unlawful  provision,  violated  Section  8  (b)  (1) 
(A)  and  (2)  of  the  Act  (R.  90)/ 

2.  The  assessment  provision 

Contrary  to  the  Trial  Examiner,  the  Board  found 
that  the  Union  further  violated  Section  8  (b)  (1)  (A) 
of  the  Act  by  maintaining  in  its  contract  with  the 
Company  the  provision  requiring  the  payment  of 
general  Union  assessments,  in  addition  to  initiation 
fees  and  monthly  Union  dues,  as  a  condition  of  em- 
ployment (R.  90-91)/  Since  the  Act  does  not  au- 
thorize discharge  for  nonpayment  of  union  assess- 
ments, the  Board  concluded  that  a  contractual  pro- 
vision requiring  such  payments  under  penalty  of 
discharge  acts  as  restraint  upon  employees  in  the 
exercise  of  rights  guaranteed  in  Section  7  of  the  Act 
(R.  91). 

C.  The  discriminatory  discharge  of  Pense 

Charles  Pense  began  work  at  the  Company's 
Pomona  division  on  January  19,  1953  (R.  46;  117). 

^  The  provision  in  question  was  continued  in  the  1954  contract 
•between  the  Union  and  the  Company  (R.  90;  147-148). 

^  The  Trial  Examiner  found  this  provision  to  be  void  and  illegal 
but  concluded  that  it  was  not  a  basis  for  an  unfair  labor  practice 
finding  because  he  concluded  that  no  coercion  resulted  from  the 
mere  inclusion  of  the  provision  in  the  contract.  In  his  opinion,  co- 
ercion could  not  occur  until  an  assessment  was  levied  (R.  37-41). 
The  Board  agreed  with  the  Trial  Examiner  that  the  inclusion  of 
the  assessment  provision  in  the  contract  did  not  violate  Section  8 
(b)  (2)  of  the  Act  because  the  Union  did  not  attempt  to  enforce 
this  provision,  which  was  dropped  from  its  1954  contract  with  the 
Company,  and  because  the  Union  apparently  did  not  intend  to 
utilize  it  (R.  91-92). 


Pense,  a  member  of  the  Union  from  October  1952, 
was  automatically  dropped  from  membership  for  non- 
payment of  dues  in  December  1953  (R.  46;  117-118, 
146).  The  Union  thereafter,  on  December  8  and  17, 
1953,  and  on  January  15,  1954,  notified  the  Company 
in  writing-  that  Pense  had  been  dropped  from  mem- 
bership for  failure  to  pay  dues  and  requested  the 
Company  "to  immediately  terminate"  his  employment 
"in  accordance  with  the  terms  of  our  Agreement" 
(R.  48-49,  53 ;  120, 140-143) .  The  Company  complied 
with  the  Union's  request  and  discharged  Pense  on 
January  15,  1954  (R.  53;  117). 

D.  The  Board's  conclusions  concerning  Pense's  discharge 

The  Board  foimd,  contrary  to  the  Trial  Examiner, 
that  the  otherwise  valid  requirement  that  members 
pay  dues  as  a  condition  of  employment  was  not  separ- 
able from  the  unlawful  provisions  in  the  contract  and 
hence  did  not  justify  the  Union  in  causing  the  Company 
to  discharge  Pense.^  As  the  Board  stated  (R.  93-94)  : 
"All  the  provisions  in  question  are  related  in  character 
and  are  integral  parts  of  the  union-security  arrange- 
ment devised  by  the  respondents.  Viewing  the  union- 
security  section  of  the  contract  as  a  whole,  we  find 
that  the  lawful  requirements  therein^  are  so  inter- 

^  The  Trial  Examiner  found  that  the  Union  requested  Pense's 
discharge  for  discriminatory  reasons  rather  than  for  nonpayment 
of  dues  and  hence  that  it  violated  the  Act  by  causing  his  dis- 
charge (K.  54r-Gl).  In  view  of  its  holding  that  no  valid  union- 
security  clause  was  available  as  a  defense  to  Pense's  discharge, 
the  Board  did  not  pass  upon  the  validity  of  the  Trial  Examiner's 
pretext  finding  (R.  94). 

^  "The  requirement  for  the  payment  of  initiation  fees  and 
monthly  dues  is,  of  course,  a  valid  one  when  considered  in  isola- 
tion."    [Footnote  renumbered.] 
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woven  with  the  unlawful  ones  as  to  be  tainted  with 
illegality  themselves."  The  Board  concluded,  ac- 
cordingly, that  the  Union  caused  Pense's  discharge 
in  violation  of  Section  8  (b)  (2)  and  (1)  (A)  of 
the  Act  (R.  94). 

II.  The  Board's  order 

The  Board  ordered  the  Union  to  cease  and  desist 
from  the  unfair  labor  practices  found  and  from  in 
any  other  manner  restraining  or  coercing  employees 
in  the  exercise  of  their  rights  under  Section  8  of  the 
Act.  Affirmatively,  the  Board  ordered  the  Union, 
jointly  and  severally  with  the  Company,^"  to  make 
Pense  whole  for  any  loss  in  pay  he  may  have  suf- 
fered by  reason  of  the  discrimination  against  him; 
to  notify  the  Company  and  Pense  that  it  has  no  objec- 
tion to  his  employment  and  that  it  would  not  in  the 
future  request  the  discharge  of  Pense  or  any  other 
employee  except  for  nonpayment  of  dues  or  initiation 
fees  as  permitted  imder  an  agreement  authorized  by 
Section  8  (a)  (3)  of  the  Act;  and  to  post  appropriate 
notices  (R.  99-101,  103-104). 

ARGUMENT 

I.  The  Board  properly  found  that  the  Union  violated  Section 
8  (b)  (2)  and  8  (b)  (1)  (A)  of  the  Act  by  maintaining  an  il- 
legal union-security  agreement  with  the  Company 

A.  The  maintenance  of  membership  provision 

The  evidence  smnmarized  above  establishes  that  the 
Union  and  the  Company  in  1952  entered  into  and 
thereafter  gave  effect  to,  a  contractual  provision  which 
required,  as  a  condition  of  employment,  that  all  mem- 

^°  As  noted  above  (n.  3,  p.  1),  the  Company  has  complied  with 
the  portion  of  the  Board  order  directed  against  it. 
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bers  should  continue  to  pay  union  dues,"  and  that  even 
if  transferred  out  of  the  unit  or  leaving  the  Company's  J| 
employ,  such  members,  if  transferred  back  or  reem- 
ployed in  the  unit,  should  be  liable  for  union  dues 
from  the  date  of  their  rehiring  or  return  to  the  unit, 
regardless  of  whether  they  had  resigned  from  or  been 
dropped  from  the  Union  in  the  meantime.  As  noted 
above,  the  Board  found  that  this  provision,  in  effect  a 
maintenance  of  membership  requirement,  exceeded 
the  limits  of  union  security  permitted  by  the  Act. 
This  finding,  as  we  shall  demonstrate,  was  wholly 
proper. 

Section  7  of  the  Act  guarantees  to  employees  the 
right,  among  others,  to  refrain  from  joining  a  union 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  union 
as  authorized  in  Section  8  (a)  (3)  of  the  Act.  This 
right  is  protected  from  infringement  both  by  em- 
ployers and  by  labor  organizations.  Section  8  (a)  (3) 
enjoins  employers  from  discriminating  against  em- 
ployees with  respect  to  hire  or  terms  or  conditions  of 
employment  to  encourage  or  discourage  membership 
in  any  labor  organization.  Section  8  (b)  (2)  pro- 
hibits labor  organizations  from  causing  or  attempting 
to  cause  employers  to  discriminate  against  employees 
in  violation  of  Section  8  (a)  (3).  Section  8  (b)  (1) 
(A)  also  forbids  labor  organizations  from  restraining 
or  coercing  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7.  J 

"  With  the  exception  of  a  15-day  escape  period  between  August 
1  and  August  15. 
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The  sole  exception  to  the  protection  thus  accorded 
to  employees  to  refrain  from  becoming  or  remaining 
members  of  labor  organizations  is  contained  in  the 
provisos  to  Section  8  (a)  (3).  The  first  proviso, 
which  is  the  only  one  involved  in  this  case,  permits 
an  employer  to  make  an  agreement  with  the  bargain- 
ing representative  of  his  employees  which  ''requires 
as  a  condition  of  employment  membership  [in  the 
union]  on  or  after  the  thirtieth  day  following  the  be- 
ginning of  such  employment  or  the  effective  date  of 
such  agreement,  whichever  is  later  *  *  *."  Mainte- 
nance of  membership  agreements,  i.  e.,  agreements 
requiring  all  present  union  members  and  all  other 
employees  thereafter  voluntarily  joining  the  luiion  to 
maintain  their  union  membership  during  the  life  of 
the  contract,  have  long  been  recognized  as  a  lesser 
form  of  union  security  which  is  permissible  under  the 
proviso  to  Section  8  (a)  (3).  See  Public  Service 
Company  of  Colorado,  89  N.  L.  R.  B.  418,  419-423; 
Charles  A.  Krause  Milling  Co.,  97  N.  L.  R.  B.  536, 
542,  n.  18;  Utility  Co-Workers  Association,  108 
N.  L.  R.  B.  849;  Communications  Workers  of 
America,  CIO  v.  N.  L.  R.,  215  F.  2d  835,  836. 

Under  the  maintenance  of  membership  agreement 
executed  by  the  Union,  however,  it  was  stipulated 
that  "each  employee  who,  after  the  effective  date  of 
this  agreement,  is  separated  from  the  bargaining  unit 
and  who  at  such  time  is  subject  to  the  provisions  of 
this  section  shall,  upon  rehire  within  the  bargaining 
unit,  again  pay  regular  dues  to  the  Union  commenc- 
ing with  the  date  of  rehire."     [Emphasis  supplied.] 
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This  requirement,  that  employees  pay  dues  immedi- 
ately upon  reemployment  even  though  they  may  have 
relinquished,  or  been  dropped  from,  union  member- 
ship while  out  of  the  miit  and  therefore  outside  the 
coverage  of  the  agreement,  went  beyond  the  permis- 
sive language  of  the  first  proviso  to  Section  8  (a) 
(3).  It  required  the  pa5mient  of  union  dues  by  em- 
ployees whose  union  membership  had  been  validly 
terminated  while  out  of  the  unit,  or  out  of  the  Com- 
pany's employ,  and  who  therefore  were  under  no 
obligation  to  resume  paying  union  dues.  Even  if 
the  clause  in  question  were  to  be  construed  as  requir- 
ing all  union  members  covered  by  it  to  rejoin  the 
Union  upon  returning  to  the  Tinit,  i.  e.,  assuming  that 
the  parties  intended  it  to  be  a  strict  union  security 
clause  insofar  as  they  were  concerned,  the  clause 
nevertheless  exceeds  permissible  bounds  in  that  it 
fails  to  allow  the  former  members  thirty  days  in 
which  to  rejoin,  as  required  by  the  first  proviso  to 
Sections  (a)  (3). 

Before  the  Board  the  Union  argued,  first,  that  the 
provision  in  question  was  never  intended  to  apply 
to  employees  permanently  quitting  the  Company's 
employ  and  that  it  should  not  be  regarded  as  requir- 
ing employees  who  completely  severed  their  employ- 
ment relationship  with  the  Company  immediately  to 
start  paying  dues  upon  being  rehired  in  the  unit. 
Secondly,  the  Union  urged  that  as  to  other  employees 
who  left  the  unit  for  one  reason  or  another,  such  as  a 
leave  of  absence,  a  lay-off,  or  a  transfer  to  work  out- 
side the  unit,  their  rights  and  obligations  of  member- 
ship were  merely  temporarily  suspended  during  their 
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separation  from  the  bargaining  unit,  and  that  such 
employees,  if  they  had  not  resigned  their  union  mem- 
bership during  the  August  1-August  15  period  pro- 
vided in  the  agreement,  could  validly  be  required  to 
resume  payment  of  dues  from  the  date  of  their  return 
to  the  unit. 

In  making  the  first  argument  the  Union  tacitly  rec- 
ognizes that  if  the  agreement  has  the  scope  found  by 
the  Board,  i.  e.,  requires  persons  leaving  the  Com- 
pany's employ  to  start  paying  dues  immediately  upon 
being  rehired  by  the  Company,  it  is  not  sanctioned  by 
the  Act.  That  the  agreement  has  such  scope  is  ap- 
parent from  the  language  of  the  agreement  itself. 
Thus,  it  specifically  provides  that  "each  employee 
who  *  *  *  shall,  upon  rehire  within  the  bargaining 
unit,  again  pay  regular  dues  to  tlie  Union  commenc- 
ing with  the  date  of  rehire."  This  language  is  un- 
ambiguous, and  covers  employees  permanently  quit- 
ting the  Company's  employ  as  well  as  employees  tem- 
porarily separated  from  the  unit  for  other  reasons. 
The  agreement,  therefore,  is  not  open  to  the  inter- 
pretation urged  by  the  Union,  and  it  cannot  be  de- 
fended on  this  ground.  And  even  if  the  agreement 
were  not  so  clear  on  its  face,  since  the  Union  is  seek- 
ing to  justify  it  under  an  exception  to  the  general 
prohibition  of  the  Act  against  employer  discrimina- 
tion, any  doubt  must  be  resolved  against  the  Union. 
As  is  well  recognized,  '^one  seeking  to  come  within  the 
exception  must  clearly  comply  with  its  terms. "  N.  L. 
R.  B.  V.  Don  Juan,  Inc.,  178  F.  2d  625,  627  (C.  A.  2)  ; 
N.  L.  B.  B.  V.  Radio  Officers  Union,  196  F.  2d  960, 
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964  (C.  A.  2),  affirmed,  347  U.  S.  17;  cf.  N.  L.  R.  B.  y. 
Mason  Mfg.  Co.,  126  F.  2d  810,  813  (C.  A.  9). 

The  Union's  further  argument  that  it  could  validly 
require  all  employees  except  those  permanently  sever- 
ing their  employment  relationship  with  the  Company 
to  resume  payment  of  dues  immediately  upon  resum- 
ing active  status  in  the  unit,  assumes  that  such  em- 
ployees, for  example,  one  who  had  transferred  to  an- 
other plant,  somehow  became  disabled  from  terminat- 
ing their  membership  in  the  Union  through  normal 
union  procedures.  There  is  no  basis  for  this  assump- 
tion. These  employees,  no  less  than  employees  per- 
manently severing  their  connection  with  the  Com- 
pany, were  entitled,  once  they  were  no  longer  in  the 
imit  covered  by  the  contract,  to  resign  or  be  dropped 
from  the  Union. 

The  Union  in  effect  contends  that  the  rights  and 
obligations  of  these  employees  were  merely  tempo- 
rarily suspended  by  the  separation  from  the  unit, 
and  that  if  they  had  not  resigned  from  the  Union 
during  the  August  1-August  15  period  provided  in 
the  contract,  they  could  be  required  to  pay  dues 
from  the  day  of  their  return  to  the  unit.  This  con- 
tention wholly  overlooks  the  fact  that  the  statutory 
representative  of  employees  can  bind  his  constituent 
employees  only  so  long  as  they  remain  his  constituent 
employees.  Hence,  the  Union  could  not,  consistently 
with  the  policies  of  the  Act,  bind  the  employees  here 
in  question  to  retain  their  union  membership  at  a 
time  when  they  were  not  covered  by  the  contract.  As 
pointed  out  by  the  Board  and  the  Trial  Examiner 
(R.  89,  44),  an  employee,  once  out  of  the  unit,  is  not 
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covered  by  the  contract  and  may  drop  Ms  Union 
membership  without  regard  to  the  restrictions  in  the 
contract.  An  employee  who  has  done  so,  in  the  words 
of  the  Board,  '*  stands  in  the  same  shoes  as  one  being 
hired  by  the  Respondent  Company  for  the  first  time, 
who  has  never  been  a  member  of  the  Respondent 
Union"  (R.  89).  It  is  undisputed  that  the  1952  con- 
tract could  not  be  validly  applied  to  require  such  an 
employee  to  pay  union  dues  from  the  start  of  his 
employment. 

B.  The  payment  of  assessments  provision 

Section  8  (b)  (2)  specifically  provides  that  it  shall 
be  an  unfair  labor  practice  for  a  labor  organization 
to  cause  or  attempt  to  cause  an  employer  "to  dis- 
criminate against  an  employee  with  respect  to  whom 
membership  in  such  organization  has  been  denied  or 
terminated  on  some  ground  other  than  his  failure 
to  tender  the  periodic  dues  and  the  initiation  fees  uni- 
formly required  as  a  condition  of  acquiring  or  retain- 
ing membership."  As  the  Supreme  Court  has  stated, 
"the  policy  of  the  Act  is  to  insulate  employees'  jobs 
from  their  organizational  rights"  and  "to  prevent 
utilization  of  union-security  agreements  except  to 
compel  payment  of  dues  and  initiation  fees".  Radio 
Officers'  Union  v.  N.  L.  R.  B.,  347  U.  S.  17,  40-41. 

As  shown  above,  the  imion-security  provision  here 
involved  expressly  required  Union  members  to  pay 
''general  assessments  levied  by  the  [Union]  *  *  *  as 
a  condition  of  employment  while  in  the  bargaining 
unit."  This  requirement  that  members  pay,  as  a 
condition  of  employment,  general  assessments,  in  addi- 
tion to  initiation  fees  and  monthly  union  dues,  went 
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beyond  the  permissive  limits  of  Sections  8  (a)  (3) 
and  8  (b)  (2).  The  Board  has  repeatedly  held  that 
assessments  are  not  ''periodic  dues"  within  the  mean- 
ing of  Section  8  (b)  (2)  and  Section  8  (a)  (3).  In- 
ternational  Harvester  Co.,  95  N.  L.  R.  B.  730;  Lever 
Bros.,  97  N.  L.  R.  B.  1240;  Continental  Can  Co.,  98 
N.  L.  R.  B.  1252;  National  MalleaMe  and  Steel  Cast- 
ings Co.,  99  N.  L.  R.  B.  737;  John  Deere  Planter 
Works  of  Deere  and  Co.,  107  N.  L.  R.  B.  1497.  That 
it  was  a  purpose  of  Congress  in  limiting  the  scope  of 
permissible  union-security  agreements  to  free  the  right 
of  employment  from  the  payment  of  union  assess- 
ments is  clear  from  the  legislative  history  of  the  1947 
Amendments.  See  International  Harvester  Co.,  95 
N.  L.  R.  B.  at  732-833. 

The  Union's  conduct  in  continuing  in  effect  this 
illegal  requirement,  even  apart  from  any  attempt  at 
actual  enforcement  of  the  unlawful  provisions,  con- 
stituted a  violation  of  Section  8  (b)  (1)  (A).  As  the 
Court  of  Appeals  for  the  Second  Circuit  stated  in  a 
similar  situation  {N.  L.  R.  B.  v.  Red  Star  Express, 
196  F.  2d  78,  81)  : 

The  execution  of  a  contract  containing  a  for- 
bidden miion-security  clause  constitutes  an  un- 
fair labor  practice  [prohibited  by  Section  8  (b) 
(2)  and  8  (b)  (1)  (A)].  This  is  so  because  the 
existence  of  such  an  agreement  without  more 
tends  to  encourage  membership  in  a  labor  or- 
ganization. The  individual  employee  is  forced 
to  risk  discharge  if  he  defies  the  contract  by 
refusing  to  become  a  member  of  the  Union. 
It  is  no  answer  to  say  that  the  Act  gives  him 
a  remedy  in  the  event  that  he  is  discharged. 
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The  Act  requires  that  the  employee  shall  have 
freedom  of  choice,  and  any  form  of  interference 
with  that  choice  is  forbidden. 

See  also  N.  L.  R.  B.  v.  Waterfront  Employers  of 
Washington,  211  F.  2d  946,  951  (C.  A.  9)  ;  A^.  L.  R.  B. 
V.  F.  E.  McGraw  and  Co.,  206  F.  2d  635,  641  (C.  A.  6). 
Cf.  N.  L.  R.  B.  V.  Gottfried  Baking  Co.,  210  F.  2d 
772,  779-780  (C.  A.  2). 

In  its  brief  to  the  Trial  Examiner,  the  Union  urged 
that  the  mere  inclusion  in  the  agreement  of  the  pro- 
vision for  the  payment  of  assessments  as  a  condition 
of  employment  was  not  by  itself  a  violation  of  the 
Act,  that  there  had  to  be  some  implementation  of  the 
provision,  by  the  levying  of  an  assessment,  for  ex- 
ample, before  restraint  or  coercion  of  employees  could 
occur.  The  Union  asserts  that  no  such  collection  of 
assessments  was  ever  made  under  the  agreement. 
However,  this  argument  ignores  the  rights  of  employ- 
ees under  Section  7  of  the  Act  to  be  free  from  poten- 
tial as  well  as  immediate  restraints  upon  the  exercise 
of  the  right  to  refrain  from  union  activities.  As 
shown  above,  a  union-security  provision  requiring 
union  membership  contrary  to  the  terms  of  the  pro- 
viso to  Section  8  (a)  (3)  is  violative  of  Section  8 
(b)  (1)  (A),  even  if  not  enforced,  because  the  threat 
inherent  in  its  mere  existence  may  be  carried  out  at 
any  time  and  coerce  an  employee  to  join  the  union 
rather  than  to  risk  discharge.  An  assessment  pro- 
vision poses  a  similar  threat  and  in  the  same  way 
may  coerce  an  employee  into  paying  the  assessment 
rather  than  to  risk  discharge.    For  these  reasons  the 
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Board  properly  rejected  the  Trial  Examiner's  finding 
to  the  contrary. 

II.  The  Board  properly  found  that  the  Union  violated  Section 
8  (b)  (2)  and  8  (b)  (1)  (A)  by  causing  Pense's  discharge 
under  an  illegal  union-security  agreement 

As  stated  above,  Pense  was  dropped  from  mem- 
bership in  the  Union  in  December  1953  for  non-pay- 
ment of  dues.  The  Union  thereafter  on  three  occa- 
sions formally  requested  that  Pense  be  terminated 
for  non-payment  of  dues  in  accordance  with  the 
union-security  provisions  of  the  agreement.  On 
January  15,  1954,  the  Company  discharged  Pense 
in  compliance  with  these  requests.  As  shown  in  Point 
I  above,  the  agreement  pursuant  to  which  Pense  was 
discharged  exceeded  the  limits  of  permissible  union 
security  both  with  respect  to  the  maintenance  of 
membership  provision  and  also  with  regard  to  the  as- 
sessment provision.  The  agreement,  being  invalid, 
affords  no  defense  to  discrimination  based  on  union 
membership  or  the  lack  of  it.  Hence  by  invoking  the 
agreement  against  Pense  and  causing  the  Company  to 
discharge  him  for  failing  to  pay  dues,  the  Union 
further  violated  Section  8  (b)  (2)  and  8  (b)  (1)  (A). 
N.  L.  R.  B.  V.  United  Hoisting  Co.  et  al.,  198  F.  2d  465 
(C.  A.  3) ;  Red  Star  case,  supra. 

The  Union  argued  that  the  provision  in  the  1952 
agreement  for  the  payment  of  initiation  fees  and 
monthly  dues  was  severable  from  the  unlawful  main- 
tenance of  membership  and  assessment  provisions, 
and  hence  that  it  was  properly  invoked  against  Pense. 
However,  examination  of  the  union-security  provision 
shows  that  the  luilawful  assessment  provision  is  in- 
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eluded  in  the  same  phrase  as  the  provision  for  the 
^payment  of  fees  and  dues  and  is  given  precisely  the 
same  emphasis.  Thus,  any  employee  who  decides  to 
join  the  Union  must  thereafter  maintain  membership 
in  good  standing  by  paying  "initiation  fees,  monthly 
dues  and  general  assessments  levied  by  the  [Union]." 
This  requirement  is  immediately  followed  by  the  illegal 
maintenance-of-membership  provision  which  deprives 
former  members  of  their  statutory  right,  upon  reem- 
ployment, to  refrain  from  rejoining  the  Union.  The 
Union  did  not  regard  the  illegal  dues  provision  as  of 
minor  significance.  In  practice  it  did  not  differ- 
entiate between  the  lawful  and  unlawful  provisions 
in  the  contract  concerning  the  payment  of  dues.  By 
its  own  admission,  all  former  Union  members  except 
those  who  had  completely  severed  their  employment 
with  the  Company  were  required  to  pay  dues  from 
the  beginning  of  their  reemployment.  Before  the 
Board  the  Union  vigorously  defended  its  right  to  im- 
pose such  a  requirement,  asserting  that  the  Trial  Ex- 
aminer's finding  of  illegality,  if  adopted,  would  "de- 
stroy the  effectiveness  of  all  Maintenance  of  Member- 
ship clauses"  (Brief  in  suxDport  of  exceptions,  p.  7)." 
Significantly,  the  illegal  dues  provision  was  carried  over 
to  the  1954  contract  executed  by  the  Union  and  the 
Company  {supra,  n.  6,  p.  5). 

The  foregoing,  we  submit,  fully  supports  the 
Board's  finding,  contrary  to  the  Trial  Examiner,  that 
(R.  93)  : 

All  the  provisions  in  question  are  related  in 
character  and  are  integral  parts  of  the  union- 

^  As  noted  above,  a  copy  of  this  brief  has  been  lodged  with 
the  Clerk  of  the  Court. 


18 

security  arrangements  devised  by  the  respond- 
ents. Viewing  the  union-security  section  of 
the  contract  as  a  whole,  we  find  that  the  law- 
ful requirements  therein  are  so  interwoven 
with  the  unlawful  ones  as  to  be  tainted  with 
illegality  themselves.  For  this  reason,  we  find 
that  no  valid  security  clause  is  available  as  a 
defense  to  the  discharge  of  Pense  [footnotes 
omitted]. 

See  N.  L.  R.  B.  v.  Rockmvay  Netvs  Supply  Company, 
345  U.  S.  71,  where  the  Supreme  Court,  in  holding 
that  an  invalid  union-security  clause  did  not  neces- 
sarily invalidate  an  entire  contract,  stated  that  **a 
forbidden  provision  [may  be]  so  basic  to  the  whole 
scheme  of  a  contract  and  so  interwoven  with  all  its 
terms  that  it  must  stand  or  fall  as  an  entirety''  (345 
U.  S.  at  78). 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  a  decree  should  issue  enforcing  the  order  in  full. 
Theophil  C.  Kammholz, 

General  Counsel, 
Marcel  Mallet-Peevost, 

Assistant  General  Counsel, 
Owsley  Vose, 
Melvin  Pollack, 

Attorneys, 
National  Labor  Relations  Board, 
July  1956. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Sees.  151  et  seq.),  are  as  follows : 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the  pur- 
pose of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  member- 
ship in  a  labor  organization  as  a  condition  of 
employment  as  authorized  in  section  8  (a)  (3). 

Unfaik  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaran- 
teed in  section  7 ; 

*  *  *  *  * 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condi- 
tion of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization:  Pro- 
vided, That  nothing  in  this  Act,  or  in  any  other 
statute  of  the  United  States,  shall  preclude  an 
employer  from  making  an  agreement  with  a 
labor  organization  (not  established,  maintained, 
or  assisted  by  any  action  defined  in  section  8 
(a)  of  this  Act  as  an  unfair  labor  practice)  to 

(19) 
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require  as  a  condition  of  employment  member- 
ship therein  on  or  after  the  thirtieth  day  fol- 
lowing the  beginning  of  such  employment  or 
the  effective  date  of  such  agreement,  whichever 
is  the  later,  (i)  if  such  labor  organization  is  the 
representative  of  the  employees  as  provided  in 
section  9  (a),  in  the  appropriate  collective-bar- 
gaining unit  covered  by  such  agreement  when 
made:  *  *  *  Provided  further,  That  no  em- 
ployer shall  justify  any  discrimination  against 
an  employee  for  nonmembership  in  a  labor  or- 
ganization (A)  if  he  has  reasonable  grounds 
for  believing  that  such  membership  was  not 
available  to  the  employee  on  the  same  terms 
and  conditions  generally  applicable  to  other 
members,  or  (B)  if  he  has  reasonable  grounds 
for  believing  that  membership  was  denied  or 
terminated  for  reasons  other  than  the  failure 
of  the  employee  to  tender  the  periodic  dues 
and  the  initiation  fees  uniformly  required  as 
a  condition  of  acquiring  or  retaining  member- 
ship; 

*  *  *  *  * 

(b)  It  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in 
the  exercise  of  the  rights  guaranteed  in  section 
7:  Provided,  That  this  paragraph  shall  not  im- 
pair the  right  of  a  labor  organization  to  pre- 
scribe its  own  rules  with  respect  to  the  acquisi- 
tion or  retention  of  membership  therein;  or 
(B)  an  employer  in  the  selection  of  his  repre- 
sentatives for  the  purposes  of  collective  bar- 
gaining or  the  adjustment  of  grievances; 

(2)  to  cause  or  attempt  to  cause  an  em- 
ployer to  discriminate  against  an  employee  in 
violation  of  subsection  (a)  (3)  or  to  discrimi- 
nate against  an  employee  with  respect  to  w^hom 
membership  in  such  organization  has  l^een  de- 
nied or  terminated  on  some  ground  other  than 
his  failure  to  tender  the  periodic  dues  and  the 
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initiation  fees  uniformly  required  as  a  condi- 
tion of  acquiring  or  retaining  membership; 
*  *  *  *  * 

Preventiojt  of  Unfair  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  This 
power  shall  not  be  affected  by  any  other  means 
of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law,  or  other- 
wise: *  *  * 

(c)  *  *  *  If  upon  the  preponderance  of  the 
testimony  taken  the  Board  shall  be  of  the 
opinion  that  any  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  and  cause 
to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  un- 
fair labor  practice,  and  to  take  such  affirmative 
action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act :  *  *  * 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia),  or  if  all 
the  circuit  courts  of  appeals  to  which  applica- 
tion may  be  made  are  in  vacation,  any  district 
court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Columbia),  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice 
in  question  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  and  for  appropriate  tem- 
porary relief  or  restraining  order  and  shall  cer- 
tify and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceedings,  including  the 
pleadings  and  testimony  upon  which  such  order 
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was  entered  and  the  findings  and  order  of  the 
Board.  Upon  such  filing,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the  pro- 
ceeding and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary- 
relief  or  restraining  order  as  it  deems  just  and 
proper,  and  to  make  and  enter  upon  the  plead- 
ings, testimony,  and  proceedings  set  forth  in 
such  transcript  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent,  or  agency,  shall  be 
considered  by  the  court,  unless  the  failure  or 
neglect  to  urge  such  objection  shall  be  excused 
because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  be 
conclusive.  *  *  * 
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JURISDICTION 

This  case  is  before  the  Court  upon  a  petition  of  the 
National  Labor  Relations  Board  pursuant  to  Section  10  (e) 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  29  U.  S.  C,  Sees.  151  et  seq.),^  for  enforcement  of 
against  Respondent  Union,  following  proceedings  under 
its  order  (R.  99-101,  103-104)  ^  issued  on  March  22,  1955, 

1  The  pertinent  provisions  of  the  Act  are  appended  hereto  (pp.  13-16,  infra) . 

2  Eeferences   to   the   printed    record   and    proceedings    are    designated    and 
preceded  by  "R". 


Section  10  of  the  Act.  Respondent  in  resisting  the  Board's 
Order  and  Petition  for  Enforcement  denies  that  it  has 
committed  unfair  labor  practices  as  alleged  and  found. 
(Respondent's  Answer  R.  110-112). 

Respondent  concedes  that  tliis  Court  has  jurisdiction 
of  this  proceeding,  the  alleged  unfair  labor  practice  having 
occurred  at  Pomona,  California,  wdthin  this  judicial  circuit. 

The  Board's  Decision  and  Order  is  reported  at  111 
N.L.R.B.  1055. 

STATEMENT  OF  THE  CASE 

The  facts  set  forth  in  the  Board's  Statement  of  the 
Case  are  substantially  accurate.  The  Board,  however, 
(quite  properly  from  its  point  of  view)  has  emphasized 
certain  aspects  of  the  case  and  under-emphasized  others. 
We  believe,  therefore,  that  it  may  be  useful  to  attempt  to 
correct  the  error  and  to  balance  the  facts  by  pointing  up 
certain  elements  in  the  procedural  and  factual  situation. 

PRELIMINARY  STATEMENT 

The  Board's  brief  reflects  that  it  has  "lodged  with  the 
Clerk  of  the  Court"  a  copy  of  Respondent's  Brief  in 
Support  of  Exceptions  which  had  been  filed  during  the 
course  of  the  administrative  proceedings.^  In  addition, 
the  Board's  brief  refers  to  and  relies  upon  arguments  and 
statements  contained  in  that  brief — in  fact  the  document 
is  intertwined  and  interwoven  with  such  references.^  How- 
ever, such  ''lodging",  reference,  and  arguments,  are,  in 
the  opinion  of  the  undersigned,  improperly  before  the 
Court  for  several  reasons:  first,  the  Respondent's  brief 
before  the  administrative  agency  was  not  under  Rule  17 
of  this  Court  designated  as  part  of  the  "Transcript  of 
Record";  second,  the  Respondent,  until  it  had  received 


3  Board's  brief  p.  4,  fn.  5;   p.  17,  fn.  12. 

4  Board's  brief  pp.  4,  10,  11,   12,   15,   16  and   17. 


the  Board's  brief,  had  no  knowledge  that  the  Board  had 
''lodged"  the  "brief"  with  the  Clerk  of  Court  nor  that 
it  was  to  be  bound  by  the  gratuitous  statements  and  argu- 
ments it  contained;  third,  the  references  and  arguments 
to  that  brief  are  speculative,  in  any  event,  and  are  not 
germane  to  the  issues  presented;  and,  fourth,  the  case  is 
now  before  the  Court  in  a  different  posture  than  that 
before  the  administrative  tribunal.  For  these  reasons, 
we  respectfully  move  the  Court  in  conformity  with  its 
Rule  (17)  to  ignore  all  references  and  arguments  relating 
to  the  Respondent's  prior  brief  before  the  Board,  and 
referred  to  in  the  Board's  brief  at  pages  4,  10,  11,  12, 
15, 16  and  17. 

THE  DISCHARGE  OF  PENSE 

Charles  Pense,  an  employee  of  the  Company  within  the 
bargaining  unit,  at  all  times  material,  was  discharged  at 
the  request  of  the  Union  on  January  15,  1954  for  failure  to 
maintain  membership  in  the  Union  as  required  by  a  ''main- 
tenance of  membership"  provision  in  the  then  existing 
collective  bargaining  agreement.  (R.  35-36;  46;  48-49; 
53;  117-118;  120;  140-143;  144-145;  146). 

Briefly,  the  union  security  provision  required,  as  a  con- 
dition of  employment  (1)  that  all  employees  who  are  or 
become  members  of  the  union  pay  initiation  fees,  monthly 
dues  and  assessments;  (2)  that  employee-members  of  the 
union  separated  from  the  unit  shall  upon  rehire  again 
"pay  regular  dues",  but  not  while  outside  the  scope  of  the 
bargaining  unit;  and  (3)  that  employee-members  of  the 
bargaining  unit  when  separated,  upon  "reemployment" 
in  jobs  within  the  bargaining  unit  shall  again  pay  member- 
ship dues  in  accordance  with  (1)  above.^  (R.  144-145) 

Following  Pense 's  discharge  the  Board  issued  its  com- 
plaint alleging  that  the  union  violated  Sections  8(b)  (1)  (A) 

5  The  text  of  the  ' '  maintenance  of  membership ' '  clause  appears  in  the 
Board's  statement  of  the  case,  as  well  as  at  page  144  of  the  Transcript  of 
Record. 


and  (2)  of  the  Act  because  the  union  security  clause  in 
question  was  illegal.  (R.  7-15)  The  Respondent,  in  its 
answer,  admitted  it  caused  the  discharge  of  Pense  in  accord- 
ance with  the  terms  of  the  contract  but  denied  violations 
of  the  statute,  affirmatively  pleading  that  such  discharge 
was  in  accordance  with  the  terms  of  ''a  valid  and  legal 
agreement"  and  that  ''all  acts  by  either  the  Company  or 
the  Union  in  connection  with  the  termination  of  Pense  was 
proper  and  legal  in  all  respects."  (sic)     (R.  17-18) 

After  a  hearing  on  the  matter,  the  Board  issued  its 
Decision  and  Order  finding  that  the  union  security  provi- 
sions were  ''unlawful"  and  that  the  Union  violated 
8(b)(1)(A)  and  (2)  of  the  Act  for  the  reason  that  the 
"lawful  requirements  therein — [the  payment  of  initiation 
fees  and  monthly  dues]*'  are  so  interwoven  with  the  un- 
lawful ones — [the  requirement  for  the  payment  of  assess- 
ments, and  the  failure  to  grant  the  30-day  grace  period] — 
as  to  be  tainted  with  illegality";  and  for  this  reason 
"no  valid  union-security  clause  is  available  as  a  defense  to 
the  discharge  of  Pense "."^     (R.  93-94) 

It  then  issued  its  Remedy  and  Order  requiring  the  Re- 
spondent to  take  certain  affirmative  and  negative  action. 
(R.  94-107) 

ARGUMENT 

I.  The  Discharge  of  Pense  was  Caused  by  the  Union  in  Accord- 
ance with  the  "Valid"  Union-Security  Requirements  of 
the  Agreement  Even  Assuming  Arguendo  that  Some  Por- 
tions of  the  Union- Security  Provisions  were  "Invalid". 

The  record  is  undisputed  that  at  all  times  material  to  his 
discharge,  Pense  was  a  member  of  the  bargaining  unit 
who  as  a  condition  of  continued  employment  was  required 

6  The  Board  in  its  Decision  concedes  that  "the  requirement  for  the  pay- 
ment of  initiation  fees  and  monthly  dues  is,  of  course,  a  valid  one  when 
considered  in  isolation^'.     (R.  94,  fn.  10)      (Emphasis  ours) 

7  The  Board,  in  its  Decision  and  Order  and  its  Petition  for  Enforcement 
did  not  decide  or  adopt  the  other  conclusions  of  the  Trial  Examiner  relating 
to  Respondent's  motive  for  requesting  Penses'  discharge.      (R.  94,  note  10) 


to  pay  dues  according  to  the  terms  of  the  contract.  Pense, 
at  his  own  election,  chose  to  stop  paying  dues  in  accordance 
with  the  contract's  requirements  and  accordingly  was,  at 
the  Union's  request,  discharged  by  the  Company.  The 
Board  in  discussing  the  contract 's  union  security  provisions 
concluded  that  the  ''lawful  requirements  therein  [were] 
so  interwoven  with  the  unlawful  ones  as  to  be  tainted  with 
illegality  themselves".  A  phrase  we  believe  to  have  been 
adopted  from  dicta  in  the  late  Justice  Jackson's  opinion 
in  N.L.R.B.  v.  Rockaway  News  Supply  Company,  345  U.S. 
71,  78,  wherein  speaking  for  the  Court  he  said: 

"We  do  not,  of  course,  question  that  there  may  be 
cases  where  a  forbidden  provision  is  so  basic  to  the 
whole  scheme  of  a  contract  and  so  interwoven  with  all 
its  terms  that  it  must  stand  or  fall  as  an  entirety." 
(Emphasis  ours) 

Without  in  any  way  conceding  that  the  contract  in  any 
form  was  invalid,  the  question  thus  presented  is  whether 
the  contract  and  its  union  security  provisions  was  so  inter- 
woven with  illegality  that  all  its  terms  stand  or  fall  as 
an  entirety.  If  not,  the  defense  that  the  discharge  was 
pursuant  to  a  valid  union  security  provision  was  available 
to  the  Respondent,  and  the  enforcement  of  the  Board's 
Order  must  be  denied,  as  to  any  alleged  violation  of  the 
Act. 

We  believe  that  the  decision  itself  negates  this  finding 
and  conclusion  in  several  respects: 

(1)  The  Board's  Decision  states  (R.  p.  89) : 

''The  union  security  provisions  of  the  contract  ...  is 
the  maintenance  of  membership  variety, . .  .  [requiring] 
an  employee  who  is  separated  from  the  bargaining  unit 
covered  by  the  contract,  at  a  time  when  he  is  a  member 
of  the  Respondent  Union,  to  resume  paying  member- 
ship dues  immediately  upon  his  reemployment  within 
the  bargaining  unit. ' ' 


Assuming,  arguendo,  that  this  clause  is  not  in  accord  with 
Section  8(a)(3)  of  the  statute  because  it  did  not  grant  to 
employees  a  30-day  grace  period,  and  further,  assuming 
arguendo  that  it  is,  as  the  Board  found,  an  "illegal" 
provision,  Pense,  at  no  time,  and  the  record  is  devoid  of 
evidence  to  the  contrary,  was  either  compelled  or  coerced 
or  required  to  abide  by  that  provision  in  the  contract  and 
to  this  extent,  the  question  of  Penses'  discharge  did  not 
fall  within  the  proscription  of  8(a)(3)  or  (1)  of  the  Act 
unless  such  clauses  are  per  se  violations  of  the  Act.  Contra: 
Charles  A.  Krause  Milling  Company,  97  N.L.R.B.  536. 
Indeed  he  was  not  discharged  for  failing  to  "resume  paying 
membership  dues  immediately  upon  reemplo^nnent  in  the 
bargaining  unit".  He  had  never  been  outside  the  bargain- 
ing unit.  In  fact,  at  all  times  material,  Pense  was  a  volun- 
tary member  of  the  Union  who  elected  at  his  own  choice 
to  stop  paying  dues.  Accordingly,  neither  the  statute  nor 
Board  jjolicy  requires  that  as  a  matter  of  right  a  member 
of  the  union  or  an  employee  under  all  circumstances  must 
have  spelled  out  in  a  contract  as  a  protection  of  his  rights 
under  Section  7  of  the  Act  the  30  day  grace  period.  See 
A.  Sandler  Co.,  110  N.L.R.B.  738 ;  Milwaukee  Gas  Light  Co., 
Ill  N.L.R.B.  837.  It  would  appear  from  the  foregoing 
cases,  that  the  Board  would  now  apply  different  standards 
of  interpretation  and  application  to  contracts  under  Sec- 
tion 8  than  it  does  to  contracts  under  Section  9  of  the  Act, 
even  though  the  permissive  language  of  Section  8  relating 
to  union  security  clauses,  directly  controls  and  applies  to 
such  provisions,  and  its  effect  on  rights  of  employees  under 
Section  7  of  the  Act,  whether  the  question  relates  to  con- 
tract bar  issues  in  questions  concerning  representation 
under  Section  9  or  unfair  labor  practices  relating  to  Sec- 
tion 8.  This  inconsistency  in  policy  affords  no  guide  either 
to  employees,  unions,  or  employers,  who  attempt  to  con- 
form their  valid  rights  under  the  Act  to  the  Board's  ever 
changing  whims,  interpretation  of  the  statute,  and  natural 
inclination  to  police  labor  contracts.  In  the  face  of  such 
inconsistency,  we  often  wonder  what  the  Board  would  do 


if  it  were  ever  faced  with  the  problem  of  day-to-day  collec- 
tive bargaining? 

Plainly  speaking,  Sections  8(a)(3),  8(b)(2)  and  8(b) 
(1)(A)  forbid  discrimination  against  employees  except 
where  there  is  in  effect  a  union  security  contract.  The 
unlawful  discrimination,  if  any  occurs  when  an  employee 's 
employment  is  affected  because  of  the  failure  of  the  Em- 
ployer and  the  union  to  accord  to  the  employee  the  30  day 
period  within  which  to  join  or  refrain  from  joining  the 
union,  or  where  the  employee  is  encouraged  or  discouraged 
in  membership  in  a  labor  organization  but  not  because  the 
language  of  the  contract  fails  to  grant  this  right.  (A. 
Sandler  Co.,  110  N.L.R.B.  738 ;  Milwaukee  Gas  Light  Co., 
Ill  N.L.R.B.  837 ;  affirming  Charles  A.  Krause  Milling  Co., 
97  N.L.R.B.  536.) 

In  the  case  at  bar,  Pense  was  a  member  of  the  union 
prior  to  and  during  most  of  the  time  of  his  employment. 
He  was  not  required  to  join  the  union  under  the  terms  of 
the  contract — the  contract  being  as  found  by  the  Board  a 
"maintenance  of  membership"  variety.  For  this  reason, 
it  follows,  under  well  established  Board  doctrine  that  the 
contract  did  not  have  to  grant  to  him  the  30  day  period  un- 
der the  statute.  A.  Sandler  Co.,  110  N.L.R.B.  738 ;  Milwaukee 
Gas  Light  Co.,  Ill  N.L.R.B.  837  (affirming  Charles  A. 
Krause  Milling  Company,  97  N.L.R.B.  536).  For  example, 
in  Charles  A.  Krause  Milling  Company,  97  N.L.R.B.  536, 
the  leading  case  on  the  subject,  the  Board  in  discussing 
the  30  day  grace  period  in  Section  8(a)(3)  of  the  Statute 
said: 

...  we  are  mindful  of  the  fact  that  the  union-security 
clause  in  that  case  provided  for  maintenance  of  mem- 
bership, a  lesser  form  of  union-security  than  the  union 
shop.  It  is  clear  that  under  such  a  clause,  as  under  a 
union-shop  provision,  a  grace  period  need  not  he  ac- 
corded to  an  old  employee  who  already  was  a  member 
of  the  union  on  the  effective  date  of  the  contract. 
(emphasis  ours) 
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The  Board's  dicta  in  its  decision  that  a  member  of  the 
union  stands  in  the  same  shoes  as  a  new  employee  when 
reemployed  is  not  germane  to  the  issue  here,  and  for 
purposes  of  this  case  is  conjecture  and  speculation  based 
on  nothing  that  the  record  facts  support  or  that  even 
remotely  relate  to  Pense's  discharge.  In  short,  the  finding 
speculates  and  conjects  as  to  what  Pense's  status  is  or 
would  have  been,  or  what  the  union  would  have  done  had 
Pense  been  reemployed  or  rehired,  and,  is  something  that 
need  not  be  decided  here. 

(2)  The  Board  also  found  that  the  mere  inclusion  in 
the  contract  of  a  requirement  calling  for  the  payment  of 
''assessments"  exceeded  the  "permissive"  language  of 
Sections  8(a)(3)  and  acted  as  a  "restraint  upon  employees 
desiring  to  refrain  from  union  activities  within  the  meaning 
of  Section  7  of  the  Act.^  It  then  went  on  to  find  that  such 
a  requirement  was  in  violation  of  8(a)(1)  and  8(b)(1)(A) 
of  the  Act — but,  because  this  requirement  in  the  contract 
was  not  "enforced",  it  did  not  violate  other  provisions  of 
the  Act;  i.e.,  Sections  8(a)(3)  or  8(b)(2).  (R.  89-92) 
Here  again,  the  Board  in  its  discussion  selected  and  sepa- 
rated the  so-called  "illegal"  provisions  of  the  agreement 
from  the  "legal"  provisions  requiring  the  payment  of 
dues  as  a  condition  of  emi^loyment.  It  did  so  when  it 
conceded  that  * '  the  requirement  of  the  payment  of  initiation 
fees  and  monthly  dues  is,  of  course,  a  valid  one  when  con- 
sidered in  isolation".  (R.  94,  fn.  10)  Yet  while  it  could 
so  separate  the  clauses  for  discussion  of  the  case,  it  should 
be  noted  that  it  could  not  so  do  for  purposes  of  its  ultimate 
findings  and  conclusions.  Be  that  as  it  may,  Pense  was  not 
discharged  for  his  failure  to  pay  "assessments",  and  so 
the  Respondent  while  found  guilty  of  8(b)(1)(A)  of  the 
Statute,  was  found  not  guilty  of  violating  other  provisions 
of  the  Act.  We  submit  that  Pense  was  discharged  for  his 
failure  to  pay  "dues"  in  accordance  with  the  terms  of  the 


8  This  defect,  if  any,  was  cured  in  the  1954  contract.      (R.  96,  note   16) 


contract  and  for  no  other  reason.  A  reason  permitted 
under  the  Act.  Senator  Taft,  one  of  the  co-founders  of 
the  Act,  at  page  20  of  the  Report  (Senate  Report  105,  80th 
Congress,  1st  Session  (1947))  accompanying  S-1126  which 
was  without  substantial  change,  adopted  in  the  present  Act, 
stated   with   respect   to    Sections   8(a)(3)    and   8(b)  (2):^ 

Section  8(a)(3) :  ...  The  committee  did  not  desire 
to  limit  the  labor  organization  with  respect  to  either 
its  selection  of  membership  or  expulsion  therefrom. 
But  the  committee  did  wish  to  protect  the  employee 
in  his  job  if  unreasonably  expelled  or  denied  member- 
ship. The  tests  provided  by  the  amendment  are  based 
upon  facts  readily  ascertainable  and  do  not  require  the 
employer  to  inquire  into  the  internal  affairs  of  the 
union. 

Section  8(b)(2):  This  is  designed  to  protect  in- 
dividual employees  from  discrimination  in  employment 
induced  by  a  labor  organization  which  has  a  union- 
shop  contract  with  an  employer,  entered  into  pursuant 
to  the  provisions  of  section  9(e)  and  in  compliance  with 
the  conditions  in  section  8(a)(3).  The  labor  or- 
ganization may  not  persuade  or  attempt  to  persuade 
the  employer  to  discriminate  against  an  employee  ex- 
cept for  two  reasons :  First,  that  the  employee  has  lost 
his  union  membership  by  failing  to  tender  the  dues 
or  initiation  fees  uniformly  required  as  a  condition 
of  membership ;  second,  that  the  employee,  at  a  time 
when  the  Board  would  not  entertain  a  petition  to  deter- 
mine representation  pursuant  to  section  9(c)(1)(A), 
has  engaged  in  activity  on  behalf  of  another  labor  or- 
ganization or  in  activity  having  as  its  objective  the 
termination  of  the  exclusive  representative  status  of 
the  union.  It  is  to  he  observed  that  uinons  are  free 
to  adopt  whatever  membership  provisions  they  desire, 
hut  that  they  may  not  rely  upon  action  taken  pursuant 
to  those  provisions  in  effecting  the  discharge  of,  or 
other  job  discrimination  against,  an  employee  except 


9  Senate  Committee  on  Labor  and  Public  Welfare,  Miscellaneous  Hearings, 
Eeports,  etc.,  1947-1948,  Vol.  2,  Senate  Eeport  105,  pages  20,  21,  80tli  Cong., 
lat  Sess.  (1947). 
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in  the  tivo  situations  described.  Thus,  an  employee, 
even  though  he  loses  his  union  membership  for  reasons 
other  than  those  set  forth,  may  not  be  deprived  of  his 
job  because  of  a  contract  requiring  membership  as  a 
condition  of  employment.     (Emphasis  supplied) 

From  the  foregoing,  it  is  clear  that  unless  the  discharge 
was  for  any  reason  otJter  than  Pense's  failure  to  tender 
periodic  dues  and  initiation  fees  it  was  a  violation  of 
8(a)(3)  and  (b)(2)  of  the  statute.  It  also  follows  that 
because  the  discharge  was  for  non-payment  of  dues,  the 
affirmative  defense  was  available  to  the  Respondent,  and, 
that  the  discharge  was  not  in  violation  of  the  statute. 

11.  The  Board's  Order  Should  Not  be  Enforced  Because  it 
Requires  of  the  Respondent  Nothing  More  Than  What  it 
Did — Namely  Not  to  "Request  the  Discharge  of  Said 
Pense  or  any  Other  Employee  for  a  Reason  Other  Than 
a  Failure  to  Tender  Dues  ..." 

In  its  Order  (R.  100)  at  paragraph  (2),  the  Board  re- 
quires the  Union  to 

"Notify  the  Respondent  Company  and  Charles  E. 
Pense,  in  writing  that  it  has  no  objection  to  the  em- 
ployment of  Pense  and  that  it  will  not  in  the  future 
request  the  discharge  of  said  Pense  or  any  other  em- 
ployee for  a  reason  other  than  a  failure  to  tender 
monthly  union  dues  or  initiation  fees  uniformly  re- 
quired to  acquire  or  maintain  membership  in  the  Re- 
spondent Union  as  a  condition  of  employment,  under 
an  agreement  authorized  by  Section  8(a)(3)."  (em- 
phasis ours) 

Undisputed  is  the  evidence  relating  to  the  reason  for 
Pense's  discharge.  Remaining  however  for  consideration 
is  the  question — are  these  various  clauses  illegal  per  se  un- 
der Section  8(a)(3)  of  the  Act,  and  if  so,  what  effect,  if 
any,  did  the  so-called  "illegal"  provisions  have  on  Pense's 
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discharge.  We  say  that  they  are  not  illegal  per  se  nor  did 
they  affect  Pense's  discharge,  cf  A.  Sandler  Co.,  110 
N.L.R.B.  738;  Milwaukee  Gas  Light  Co.,  Ill  N.L.R.B.  837; 
Roclcawag  News  Supply  Co.,  345  U.  S.  76.  Because  at  no 
time  was  the  discharge  caused  pursuant  to  these  so-called 
"illegal"  provisions.  As  the  Supreme  Court  said  in  Rock- 
away  News  Supply  Co.,  345  U.  S.  76-77 : 

"There  are  two  obstacles  in  the  way  of  the  Board's 
complete  disregard  of  this  contract.  The  first  is  that, 
even  if  inclusion  of  a  forbidden  provision  is  enough 
to  justify  the  Board  in  setting  it  aside  as  to  the  future, 
it  does  not  follow  that  it  can  be  wholly  ignored  in 
judging  events  that  occurred  before  it  was  set  aside. 
It  is  one  thing  for  the  Board  to  say  that  the  parties 
should  not  go  on  under  such  a  contract;  it  is  another 
to  say  that  no  effect  whatever  may  be  given  to  a  con- 
tract negotiated  in  good  faith  by  the  union  and  the  em- 
ployer which  both  believed  to  be  valid  and  operative, 
to  which  both  were  conforming  their  conduct,  and  which 
no  authority  had  yet  held  void." 

Accord,  N.L.R.B.  v.  United  Electrical,  Radio,  and  Ma- 
chine Workers  of  America,  Local  622  {TIE),  203  F.  2d  673 
(C.  A.  3)  in  which  the  Court,  in  denying  the  Board's  peti- 
tion for  enforcement,  said  concerning  the  failure  of  the 
parties  to  provide  the  30-day  grace  period  in  the  contract 
insofar  as  it  affected  new  employees :  ^^ 

"We  cannot  accede  to  the  Board's  contention.  In 
our  view  the  statutory  requirement  for  the  minimum 
joining  period  of  30  days  following  the  effective  date 
of  a  union-security  agreement  is  but  a  temporary  tran- 
sitional provision  which,  although  it  must,  of  course, 
be  read  into  every  such  agreement,  need  not  neces- 
sarily be  expressly  included  on  pain  of  invalidating 
the  entire  union-security  provision.  Collective  bar- 
gaining agreements  are  not  to  he  so  strictly  and 
technically  construed.    National  Labor  Relations  Board 


10  We  submit  that  this  conclusion  in  the  Court 's  decision  is  equally  true 
with  respect  to  briefs  submitted  to  the  Board  by  "laymen  unschooled  in 
the  niceties  of  legal  draftsmanship." 
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V.  Eockaway  News  Suppy  Co.,  1953,  345  U.  S.  71,  73 
S.  Ct.  519.  They  are  practical  working  arrangements 
frequently  draum  by  laymen  unscliooled  in  the  niceties 
of  legal  draftsmanship.  Where,  as  here,  such  a  con- 
tract exhibits  substantial  compliance  with  the  statute 
we  cannot  hold  the  union-security  clause  to  be  void. 
We  conclude  that  the  Board  erred  in  doing  so  and 
thereupon  in  holding  that  Gozdick's  discharge  was 
unlawful."     (emphasis  ours) 

Relying  as  we  must  upon  the  Supreme  Court's  holding 
in  N.L.R.B.  v.  Rockaway  News  Suppy  Co.  [supra),  as  well 
as  prior  Board  and  Court  decisions,  the  mere  failure  to 
include  within  the  body  of  an  agreement  a  ' '  30-day  grace ' ' 
period  or  the  inclusion  in  the  contract  of  the  requirement 
of  the  payment  of  assessments  did  not  justify  the  Board's 
broad  finding  that  the  union  security  clause  was  not  avail- 
able as  a  defense  to  Pense's  discharge.  We  contend  that 
the  defense  that  the  discharge  was  not  in  violation  of  the 
statute  was  available  to  the  Respondent;  that  no  substan- 
tial evidence  supports  the  Board's  finding  of  unfair  labor 
practices;  that  the  Union  was  entitled  to  seek  as  it  did 
Pense's  discharge  for  nonpayment  of  dues ;  and,  that  Pense 
should  be  neither  reinstated  nor  reimbursed  according  to 
the  Board's  Order.  As  the  Court  correctly  concluded  in 
Rockaway  Netvs,  "Substantive  rights  and  duties  in  the  field 
of  labor-management  do  not  depend  on  verbal  ritual 
reminiscent  of  medieval  real  property  law".  N.L.R.B.  v. 
Rockaway  News  Supply  Co.,  (345  U.  S.  71,  75) 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  that 
the  Board's  Petition  For  Enforcement  of  its  Order  should 
be  denied. 

Plato  E.  Papps 
Chief  Counsel 
International  Association  of  Machinists, 
AFL-CIO 

% 
August  23, 1956 


13 

APPENDIX 

The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  29  U.  S.  C,  Sees.  151  et  seq.), 
are  as  follows : 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self-organi- 
zation, to  form,  join,  or  assist  labor  organizations,  to  bar- 
gain collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection,  and  shall  also  have  the  right  to  refrain  from 
any  or  all  of  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring  member- 
ship in  a  labor  organization  as  a  condition  of  employment 
as  authorized  in  section  8(a)(3). 

Unfair  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice  for  an 
employer  (1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in  sec- 
tion 7 ; 

*         *         * 

(3)  by  discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment or  tenure  of  employment  or  any  term  or  condi- 
tion of  employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization:  Provided,  That  nothing 
in  this  Act,  or  in  any  other  statute  of  the  United  States, 
shall  preclude  an  employer  from  making  an  agreement 
with  a  labor  organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  section  8  (a)  of  this  Act 
as  an  unfair  labor  practice)  to  require  as  a  condition  of 
employment  membership  therein  on  or  after  the  thirtieth 
day  following  the  beginning  of  such  employment  or  the 
effective  date  of  such  agreement,  whichever  is  the  later, 
(i)  if  such  labor  organization  is  the  representative  of  the 
employees  as  provided  in  section  9  (a),  in  the  appropriate 
collective-bargaining  unit  covered  by  such  agreement  when 
made:  *  *  *  Provided  further,  That  no  employer  shall 
justify  any  discrimination  against  an  employee  for  non- 
membership  in  a  labor  organization   (A)   if  he  has  rea- 
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sonable  grounds  for  believing  that  such  membership  was 
not  available  to  the  employee  on  the  same  terms  and  con- 
ditions generally  applicable  to  other  members,  or  (B)  if 
he  has  reasonable  grounds  for  believing  that  membership 
was  denied  or  tenninated  for  reasons  other  than  the  failure 
of  the  employee  to  tender  the  periodic  dues  and  the  initia- 
tion fees  uniformly  required  as  a  condition  of  acquiring 
or  retaining  membership ; 

*  *         * 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor  or- 
ganization or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in  the  exercise 
of  the  rights  guaranteed  in  section  7 :  Provided,  That  this 
paragraph  shall  not  impair  the  right  of  a  labor  organi- 
zation to  prescribe  its  own  rules  with  respect  to  the  acqui- 
sition or  retention  of  membership  therein;  or  (B)  an  em- 
ployer in  the  selection  of  his  representatives  for  the  pur- 
poses of  collective  bargaining  or  the  adjustment  of 
grievances ; 

(2)  to  cause  or  attempt  to  cause  an  employer  to  dis- 
criminate against  an  employee  in  violation  of  subsection 
(a)  (3)  or  to  discriminate  against  an  employee  vrith  re- 
spect to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  his  failure 
to  tender  the  periodic  dues  and  the  initiation  fees  uni- 
formly required  as  a  condition  of  acquiring  or  retaining 
membership ; 

Eepeesentatives  and  Elections 

*'Sec.  9.  (a)  Representatives  designated  or  selected  for 
the  purpose  of  collective  bargaining  by  the  majority  of  the 
employees  in  a  unit  appropriate  for  such  purposes,  shall 
be  the  exclusive  representatives  of  all  the  employees  in 
such  unit  for  the  purposes  of  collective  bargaining  in  re- 
spect to  rates  of  pay,  wages,  hours  of  emplo^mient,  or  other 
conditions  of  employment : 

*  *         * 

(e)  (1)  Upon  the  filing  with  the  Board  by  30  per  centum 
or  more  of  the  employees  in  a  bargaining  unit  covered 
by  an  agreement  between  their  employer  and  a  labor  or- 
ganization made  pursuant  to  section  8  (a)   (3),  of  a  peti- 


15 

tion  alleging  they  desire  that  such  authority  be  rescinded, 
the  Board  shall  take  a  secret  ballot  of  the  employees  in 
such  unit  and  certify  the  results  thereof  to  such  labor 
organization  and  to  the  employer. 


Prevention  of  Unfair  Labor  Practices 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter 
provided,  to  prevent  any  person  from  engaging  in  any  un- 
fair labor  practice  (listed  in  section  8)  affecting  commerce. 
This  power  shall  not  be  affected  by  any  other  means  or 
adjustment  or  prevention  that  has  been  or  may  be  estab- 
lished by  agreement,  law,  or  otherwise:  *  *  * 

(c)  *  *  *  If  upon  the  preponderance  of  the  testimony 
taken  the  Board  shall  be  of  the  opinion  that  any  person 
named  in  the  complaint  has  engaged  in  or  is  engaging 
in  any  such  unfair  labor  practice,  then  the  Board  shall 
state  its  findings  of  act  and  shall  issue  and  cause  to  be 
served  on  such  person  an  order  requiring  such  person  to 
cease  and  desist  from  such  unfair  labor  practice,  and  to 
take  such  affirmative  action  including  reinstatement  of  em- 
ployees with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act:  *  *  * 

(e)  The  Board  shall  have  power  to  petition  any  circuit 
court  of  appeals  of  the  United  States  (including  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia), 
or  if  all  the  circuit  courts  of  appeals  to  which  application 
may  be  made  are  in  vacation,  any  district  court  of  the 
United  States  (including  the  District  Court  of  the  United 
States  for  the  District  of  Columbia),  within  any  circuit 
or  district,  respectively,  wherein  the  unfair  labor  practice 
in  question  occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order  and 
shall  certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceedings,  including  the  pleadings 
and  testimony  upon  which  such  order  was  entered  and 
the  findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  cause  notice  thereof  to  be  served  upon  such 
person,  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein,  and 
shall  have  power  to  grant  such  temporary  relief  or  re- 
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straining  order  as  it  deems  just  and  iDroper,  and  to  make 
and  enter  upon  the  pleadings,  testimony,  and  proceedings 
set  forth  in  such  transci'ipt  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board.  No  objection  that  has 
not  been  urged  before  the  Board,  its  member,  agent,  or 
agency,  shall  be  considered  by  the  court,  unless  the  failure 
or  neglect  to  urge  such  objection  shall  be  excused  because 
of  extraordinary  circumstances.  The  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole  shall  be 
conclusive.  *  *  * 
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vs. 

International  Association   of   Machinists,   Guided 
Missile  Lodge  1254, 

Respondent. 


On  Petition   for   Enforcement   of  an   Order   of   the   National 
Labor  Relations  Board. 


Brief  for  International  Union,  United  Automobile, 
Aircraft  and  Agricultural  Implement  Workers  of 
America  (UAW),  Affiliated  With  AFL-CIO,  as 
Amicus  Curiae. 


The  Interest  of  Amicus  Curiae. 

The  International  Union,  United  Automobile,  Aircraft 
and  Agricultural  Implement  Workers  of  America  (UAW), 
views  with  concern  the  Decision  and  Order  of  the  NLRB 
in  this  matter.    UAW's  interest  is  twofold. 

First,  your  amicus  is  a  union  which  is  the  collective 
bargaining  representative  for  1,500,000  employees  in  the 
automobile,  aircraft  and  agricultural  implement  industries. 
The  Board's  decision  will  affect  many,  if  not  all,  of  its 
approximately  2,000  collective  bargaining  agreements 
which  contain  union  security  clauses  for  the  protection 
of  its  members. 
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Second,  the  scope  of  the  Board's  Decision  and  Order 
and  the  blanket  proscription  of  certain  appHcations  of  ^ 
union  security  clauses,  as  requested  by  the  Board's  Gen-  I 
eral  Counsel  in  his  brief  to  this  Court  will  cast  a  cloud 
of  illegality  upon  many  union  security  agreements  and 
practices  now  in  effect  between  the  UAW  and  employers 
throughout  the  country. 

ARGUMENT. 

I. 

Introduction. 

As  amicus  curiae,  we  are  not  primarily  arguing  the 
question  of  the  propriety  of  the  Board's  Order  as  it 
concerns  the  discharge  of  Charles  E.  Pense.  Unfortu- 
nately, not  content  with  a  determination  of  this  issue,  the 
General  Counsel,  in  his  brief,  has  made  a  broad  attack 
on  union  security  clauses  and  requested  an  Order  and 
Decree  for  enforcement  by  this  Court  which  would  nullify 
rights  and  obligations  of  other  employees  under  all  union 
security  clauses  in  factual  situations  entirely  different 
from  that  of  Pense.  It  will  be  recalled  that  Pense  was 
neither  a  laid  off  employee,  nor  an  employee  on  leave-of- 
absence,  nor  a  transferred  employee.  Yet  a  broad  decree 
relating  to  the  operation  of  union  security  clauses  in  all 
these  situations  is  requested  by  the  General  Counsel, 
although  clearly  the  record  contains  no  evidence  concern- 
ing the  employer-employee  relationship  or  the  status  of 
employees  who  returned  from  layoff  or  from  a  leave-of- 
absence,  or  who  return  to  the  bargaining  unit  following 
a  transfer. 

The  Board,  in  this  case,  had  occasion  to  review  the 
validity  of  a  so-called  maintenance  of  membership  clause. 
The  purpose  of  such  a  clause  is  to  place  an  obligation 
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on  employees  who  are  members  on  the  effective  date  of 
the  agreement  or  who  voluntarily  joined  the  union  there- 
after, to  maintain  union  membership  for  the  duration  of 
the  contract.  The  clause  involved  in  this  case,  in  addition, 
obliged  employees  who  were  separated  from  the  bargain- 
ing unit  and  were  at  the  time  of  such  separation  subject 
to  the  provisions  of  the  clause,  to  commence  dues  payment 
to  the  union  immediately  upon  their  ''rehire/'  As  to  the 
wording  of  this  clause,  the  Board  found  that  an  employee, 
on  his  return  to  the  unit,  might  be  required  to  rejoin  the 
union  immediately  even  though  he  had  in  the  meantime 
resigned  his  membership.  The  Board  held  this  to  do 
violence  to  the  statutory  requirement  that  employees  must 
be  given  at  least  thirty  days  following  employment  to 
join  the  union.  Even  if  this  holding  is  correct  it  should 
clearly  be  limited  to  employees  who  have  severed  their 
employer-employee  relationship.  The  Board,  however,  in 
ruling  on  the  meaning  and  scope  of  the  union  security 
clause  did  so  on  a  scanty  record  which  was  only  concerned 
with  the  discharge  of  Charles  Pense.  Inasmuch  as  the 
latter  had  not,  so  far  as  this  record  reveals,  been  sepa- 
rated from  the  bargaining  unit  at  any  time,  there  was 
no  evidence  which  in  any  way  related  to  the  complexities 
created  by  various  forms  of  separation  from  the  bargain- 
ing unit  without  the  severance  of  the  employment  rela- 
tionship. The  discharged  employee,  or  the  one  who  has 
quit,  and  then  is  rehired,  is  in  one  situation.  As  to  him, 
the  ruling  may  have  merit.  Upon  "reemployment"  such 
an  employee  is  "rehired"  in  accordance  with  the  Hteral 
and  common  sense  meaning  of  the  words.  But  the  em- 
ployee on  layoff,  or  on  a  leave-of-absence,  who  maintains 
his  connection  with  the  bargaining  unit  and  preserves 
seniority  and  other  rights  under  the  collective  bargaining 


contract,  and  then  returns,  clearly  presents  a  totally 
different  case.  Yet  the  Board's  carelessly  written  decision 
beclouds  this  otherwise  obvious  distinction.  That  this  is 
so  is  betrayed  by  the  fact  that  the  Board's  General  Counsel 
in  his  brief  to  this  Court  fails  to  draw  this  line/ 

In  consequence,  we  respectfully  urge  this  Court  in  its 
decision  to  clarify  the  area  of  confusion  created  by  the 
wholly  unrealistic  and  artificial  construction  of  union 
security  clauses  resulting  from  the  Decision  and  Order 
below.  We  believe  that  the  decree  requested  from  this 
Court  by  NLRB  will  have  a  most  adverse  effect  on 
employer-union  relations  and  would  deny  unions  the  right 
to  enforce  union  security  agreements  with  respect  to 
persons  who  retain  their  employee  status  intact  on  layoff, 
a  leave-of-absence,  or  while  working  for  the  employer 
outside  the  bargaining  unit — but  who  retain  the  right  to 
return  to  the  bargaining  unit  and  other  rights  under  the 
collective  bargaining  agreement. 


^The    Board   in   its    Decision    spoke   as    follows    concerning   this 
question : 

"The  union-security  provisions  of  the  contract  relied  upon 
here,  which  is  of  the  maintenance-of-membership  variety,  are 
fully  set  forth  in  the  Intermediate  Report.  In  brief,  they  re- 
quire an  employee  who  is  separated  from  the  bargaining  unit 
covered  by  the  contract,  at  a  time  when  he  is  a  member  of  the 
Respondent  Union,  to  resume  paying  membership  dues  imme- 
diately upon  his  reemployment  within  the  bargaining  unit. 
Thus,  an  employee  who  quits  his  employment  or  is  transferred 
from  the  bargaining  unit  while  a  member  of  the  Respondent 
Union  must,  as  a  condition  of  reemployment  in  any  capacity 
within  the  unit,  resume  paying  union  dues  even  though  he  has 
resigned  his  union  membership  in  the  meantime,  a  period  dur- 
ing which  he  could  not,  as  an  employee  outside  the  bargain- 
ing unit  covered  by  the  contract,  legally  have  been  required 
by  the  contract  to  maintain  his  union  membership.  We  share 
the  Trial  Examiner's  opinion  that  for  purposes  of  this  case 
such  an  employee,  upon  the  occasion  of  his  reemployment, 
stands  in  the  same  shoes  as  one  being  hired  by  the  Respondent 
Company  for  the  first  time,  who  has  never  been  a  member  of 
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An  additional  difficulty  with  the  Board's  position  is  that 
its  interpretation  will  affect  not  only  maintenance  of 
membership  clauses  but  will  carry  over  into  cases  where 
there  is  a  full  union  shop.  If  the  employee  who  is  laid 
off  and  then  recalled  is  to  be  treated  as  a  new  hire  he 
too  would  have  to  be  given  the  statutory  rights  of  a 
new  employee,  i.e.,  thirty  days  or  more  before  he  could 
be  compelled  to  rejoin  the  union  and  pay  dues.  Clearly, 
such  an  unreasonable  and  unrealistic  construction  should 
not  be  foisted  upon  union  shop  clauses. 

This  Court  should  resolve  the  doubt  which  now  arises 
and  plainly  indicate  that  the  employee  who  returns  to 
the  bargaining  unit  after  a  layoff,  leave-of-absence,  or 
other  separation  during  which  he  maintained  seniority 
and  other  contract  rights  and  is  connected  otherwise  with 
the  bargaining  unit,  is  not  entitled  to  the  thirty  day  grace 
period  accorded  to  new  employees  by  the  statute. 

the  Respondent  Union,  and  that  the  existence  of  a  contractual 
obHgation  upon  an  employee  in  that  position  to  pay  union  dues 
beginning  with  the  commencement  of  his  employment  would 
be  plainly  violative  of  the  Act.  While  the  evidence  does  not 
indicate  whether  the  Respondents  enforced  the  provisions  in 
question  in  an  unlawful  manner,  the  Respondent  Union  con- 
cedes in  its  brief  that  'In  all  situations  except  a  quit,  when,  as 
and  if  a  person  returned  to  the  unit,  he  was  obligated  to  resume 
the  payment  of  dues     .     .     .' " 

This  language  is  stretched  by  the  General  Counsel  on  page  12 
of  his  brief  as  follows : 

"The  Union's  further  argument  that  it  could  validly  require 
all  employees  except  those  permanently  severing  their  employ- 
ment relationship  with  the  Company  to  resume  payment  of 
dues  immediately  upon  resuming  active  status  in  the  unit,  as- 
sumes that  such  employees,  for  example,  one  who  had  trans- 
ferred to  another  plant,  somehow  became  disabled  from  termi- 
nating their  membership  in  the  Union  through  normal  union 
procedures.  There  is  no  basis  for  this  assumption.  These 
employees,  no  less  than  employees  permanently  severing  their 
connection  with  the  Company,  were  entitled,  once  they  were  no 
longer  in  the  unit  covered  by  the  contract,  to  resign  or  be 
dropped  from  the  Union." 


IL 
The  Board's  Unrealistic  Interpretation  of  Union  Se- 
curity Clauses  in  This  Case  Does  Violence  to  the 
Statutory  Language  and  Congressional  Intent. 

In  amending  the  union  security  proviso  contained  in 
Section  8(3)  of  the  Wagner  Act,  Congress  was  primarily 
concerned  with  the  alleged  evils  claimed  to  be  inherent 
in  the  so-called  "closed  shop,"  which  required  job  appli- 
cants to  be  members  of  the  union  before  being  hired  or 
required  new  employees  to  join  the  union  immediately  in 
order  to  secure  work.  As  an  alleged  remedial  measure 
one  of  the  Taft-Hartley  amendments  was  added  to  the 
union  security  proviso  (of  Sec.  8(a)(3)).  This  amend- 
ment permits  the  requirement  of  union  membership  "on 
or  after  the  thirtieth  day  following  the  beginning  of 
.  .  .  employment."  It  is  certainly  stretching  a  point  to 
claim  that  the  seniority  employee  who  is  laid  off,  or 
takes  a  leave-of-absence,  on  his  return  "begins"  employ- 
ment in  the  same  way  as  does  the  new  hire.  It  is  the 
latter  whom  the  statute  was  intended  to  protect.^  Yet  it 
is  precisely  this  distinction  which  the  Board  is  beclouding 
in  this  case. 

Thus  the  interpretation  of  the  union  security  clause  in 
the  instant  case  by  NLRB  is  contrary  to  the  legislative 
history  of  the  Taft-Hartley  Act.  The  Board  has  con- 
strued the  union  security  clause   in  such   a   way  as   to 


^See    Legislative    History    of    the   Labor-Management    Relations 
Act,  1947,  Volume  1,  p.  426: 

"Section  8(a)(3):  The  proviso  to  this  section  has  been 
redrafted  to  abolish  what  is  narrowly  termed  the  'closed  shop'. 
An  employer  is  permitted  to  make  agreements  requiring  mem- 
bership in  a  union  as  a  condition  of  emplo3anent  applicable  to 
employees  in  a  given  bargaining  unit  30  days  after  an  employee 
is  hired     .     .     ." 
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nullify  and  confuse  the  administration  of  all  union  security 
clauses.  Such  a  construction  is  clearly  neither  required 
nor  permissible,  being  unjustifiably  harsh  and  technical 
and  at  variance  with  orderly  and  well-established  and 
understood  practices.  Apparently  in  the  instant  case  the 
Board  has  misconceived  the  Congressional  intent  and 
conceived  its  statutory  duty  to  be  one  of  preventing  unions 
and  employers  from  effectuating  any  union  security 
arrangement  and  in  accomplishing  this  purpose  as  stated 
in  its  brief,  at  page  11,  the  Board  is  intent  to  resolve  all 
doubts  against  the  union. 

However,  even  the  Taft-Hartley  proponents,  including 
Senator  Taft  himself,  wished  to  aid  the  unions  in  their 
struggles  against  "free-riders."  As  Senator  Taft  stated 
on  April  23,  1947,  93  Cong.  Rec.  3953:  "In  other 
words,  what  we  do  in  effect  is  to  say  that  no  one  can 
get  a  free  ride  in  such  a  shop."  See  Sen.  Rep.  No. 
105  on  S.  1124,  80th  Cong.,  1st  Sess.,  1  Legislative 
History  of  the  Labor  Management  Relations  Act,  1947, 
413  (1948),  and  remarks  of  Senator  Taft,  2  Legislative 
History  1010,  also  1124,  93  Cong.  Rec.  3837,  also  4193. 
It  is  clear  that  if  a  union  is  to  survive,  it  must  meet  in 
some  manner  the  threat  of  the  "free-rider,"  the  employee 
who  wants  to  take  all  the  benefits  of  union  activity  and 
share  none  of  the  burdens.  A  natural  course  is  a  union 
security  provision  in  the  collective  bargaining  agreement. 
We  respectfully  submit  that  if  a  mild  provision,  of  the 
kind  here  involved,  will  meet  the  parties'  needs,  it  should 
be  encouraged  and  not  discouraged  by  the  NLRB. 

Nowhere  in  the  legislative  history  of  the  1947  amend- 
ments is  there  any  evidence  of  a  Congressional  intent  to 
prevent  a  union  from  requiring  the  membership  of  the 
employees  who  were  members  of  the  union  on  the  effective 


date  of  the  union  security  agreement  or  joined  the  union 
subsequently  and  still  retain  their  employee  status. 

As  the  Board  stated  in  the  case  of  Charles  A.  Krause 
Milling   Company,  97  NLRB    536: 

"This  is  emphasized  by  the  constant  and  exclusive 
reference  to  the  hiring  process  and  to  new  employees." 

See  statements  by  Congressman  Mead,  93  Daily  Cong. 
Rec.  A2011;  Congressmen  Smith  (Ohio),  93  Cong.  Rec. 
3620;  and  Magnuson,  93  Cong.  Rec.  A2668;  and  by 
Senator  Ball,  93  Cong.  Rec.  A2252. 

The  "maintenance  of  membership  clause"  is  just  what 
the  phrase  says.  Employee  members  when  the  contract 
is  signed  who  leave  the  unit  but  retain  employee  status 
and  later  return,  are  required  to  maintain  that  member- 
ship, for  the  obvious  purpose  of  any  union  is  to  maintain 
its   members    within   the   collective   bargaining   unit. 

Of  course,  the  maintenance  of  membership  provision  is 
the  mildest  form  of  union  security.  To  construe  this 
clause  against  the  employer  and  the  union  by  holding 
that  it  does  not  require  maintenance  of  membership  by 
an  employee  who  has  not  severed  his  employment  rela- 
tionship is  to  ignore  the  realities.  At  page  13  of  its 
brief,  the  Board  states  that  an  individual  who  returns 
from  a  leave-of-absence  or  a  transfer  or  a  layoff  "stands 
in  the  same  shoes  as  one  being  hired  by  the  respondent 
company  for  the  first  time."  This  is  so  patently  false 
that  it  needs  no  reply  here. 


III. 

The  Board's  Decision  in  This  Case  Is  Inconsistent 
With  Its  Own  Earlier  Rulings  on  the  Status  of 
Laid  Off  Employees. 

We  cannot  conceive  that  it  was  the  intention  of  the 
Board  to  phrase  an  order  which  requires  that  employees 
returning  to  work  following  a  layoff  be  treated  the  same 
as  employees  whose  employment  is  severed  and  who  return 
to  work  as  new  employees.  Yet  this  seems  to  be  the 
strained  construction  which  the  General  Counsel  is  placing 
on  the  Board's  Decision. 

Earlier  decisions  of  the  Board  had  clearly  preserved 

the  distinction  for  which  we  urge  here.    We  agree  that 

an  employee  who  quits  his  job  or  is  discharged  and  later 

rehired,  if  he  withdrew  from  the  Union,  has  the  rights 

of  a  new  employee.    Where  an  ordinary  maintenance  of 

membership   clause   is   in   effect,    such   persons   have   the 

status  of  new  employees.    See  Idarado  Mining  Co.,  77 

NLRB  392;  and  General  American  Air  Coach,  90  NLRB 

279.    In  the  Idarado  case,  the  Board  stated  the  issue  as 

follows : 

"The  lawfulness  of  the  Respondent's  discharge  of 
Miller  depends  on  whether,  under  the  terms  of  the 
maintenance-of-membership   clause.   Miller  was   obli- 

»  gated  to  become  a  member  in  good  standing  of  the 
mine  production  workers  after  his  reemployment  by 
the  Respondent."     (Italics  added.) 

But  as  the  Trial  Examiner  stated  in  that  case  at  page  400 : 

"The  record  is  clear  and  the  undersigned  finds, 
that  when  Miller  returned  to  the  Respondent's  em- 
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ploy  in  November  1945,  he  was  rehired  as  a  new 
employee.  .  .  .  Upon  his  separation  in  November 
1944  he  forfeited  all  his  seniority  rights  and  other 
privileges.  He  did  not  regain,  as  far  as  the  record 
reveals,  those  rights  and  privileges  when  he  was 
rehired." 

If,  as  it  appears,  the  Board  has  ruled  that  a  laid-off 
employee  must  be  treated  as  a  new  hire  upon  his  return 
to  work,  the  Board  in  the  instant  case  has  set  up  a  new 
and  different  rule  from  its  procedures  under  Section  9  of 
the  Act  in  election  proceedings  conducted  under  the 
auspices  of  the  NLRB.  It  has  been  a  well-settled  rule 
that  employees  who  are  temporarily  laid  off  remain  eli- 
gible to  vote  in  NLRB  representation  elections.  Servel, 
65  NLRB  1067;  Swift  &  Company,  27  NLRB  903.  In 
these  and  many  other  cases,  the  Board  has  also  con- 
sidered the  eligibility  of  employees  under  group  insurance 
plans  and  other  benefits.  International  Shoe  Company, 
14  NLRB  1140;  Buckeye  Oil  Company,  102  NLRB  112. 
The  Board  has  also  ruled  that  employees  who  have  been 
granted  leaves-of-absence  are  considered  eligible  to  vote. 
American  Cyanamid  and  Chemical  Corp.  (1939),  11 
NLRB  803;  Armour  &  Co.  (1949),  ^Z  NLRB  333.  Em- 
ployees who  stop  working  because  of  poor  health  are 
treated  as  on  sick  leave  and  are  eligible  to  vote.  Wright 
Manufacturing   Company,   106   NLRB  210. 

The  United  States  Supreme  Court  and  several  of  the 
Federal  Circuit  Courts  have  held  that  the  employee 
status  of  an  employee  laid  off  due  to  a  suspension  of 
work  continues  because  the  relation  of  employer  and  em- 
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ployee  does  not  terminate.  See  Fishgold  v.  Sullivan  Dry 
Dock  and  Repair  Company,  328  U.  S.  275,  66  S.  Ct. 
1105,  90  L.  Ed.  1230,  167  A.  L.  R.  110  (1946).  To 
the  same  effect,  see  the  opinion  in  the  Fishgold  case  in 
the  Second  Circuit  Court  of  Appeals  written  by  Judge 
Learned  Hand,  reported  at  154  F.  2d  785  (1946). 

In  the  case  of  North  Whittier  Heights  Citrus  Associa- 
tion V.  N.  L.  R.  B.,  109  F.  2d  76  (9th  Cir.,  1940),  the 
Citrus  Association  laid  off  certain  employees  and  con- 
tended that  the  layoff  was,  in  fact,  a  discharge  so  that 
the  NLRB  could  not  order  reinstatement  with  back  pay, 
since  such  a  right  of  reinstatement  was  restricted  to 
someone  who  maintained  an  employee  relationship.  This 
Circuit  held  that  the  layoff  because  of  such  temporary 
shut-down  did  not  sever  the  relationship  of  employer  and 
employee.    The  Court  stated  in  that  case: 

"The   relation   of   employer   and   employee   does    not 

K'       always  depend  upon  continuity  of  actual  every  day 

'       work." 

We  respectfully  submit  the  same  ruling  applies  to  the 
instant  case. 

In  the  case  of  A^.  L.  R.  B.  v.  Waterman  Steamship 
Corporation,  309  U.  S.  206,  60  S.  Ct.  493,  Mr.  Justice 
Black  stated: 

"No  obstacle  of  legal  principle  barred  the  board  from 
finding  that  there  was,  even  after  the  ships  were 
temporarily  laid  up,  a  relationship  of  employment  or 
tenure  between  the  Waterman  Company  and  its  men." 
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The  Court  further  noted  that  '*A  large  part  of  all  indus- 
trial employment  is  of  this  nature." 

In  the  case  of  Bakery  •&  Confectionery  W.  I.  U.  v. 
National  Biscuit  Co.,  177  F.  2d  684  (3  Cir.,  1949),  the 
court  stated: 

'The  Supreme  Court  of  the  United  States,  quoting 
the  Oxford  English  Dictionary  had  recognized  the 
sharp  distinction  between  a  temporary  suspension  of 
an  employee's  work  known  in  common  and  industrial 
parlance  as  a  'layoff'  and  'termination'  of  the  employ- 
ment relationship  or  loss  of  a  position." 

See  also: 

Lord  Manufacturing  Co.  v.  Nemenz,  55  Fed.  Supp. 
711,  723. 

The   Board's   prior,   much   more    realistic   approach    is 

demonstrated   in   Bethlehem   Steel   Co.,   86    NLRB    577. 

There  the  Board  in  determining  which  employees   were 

eligible    to    vote    in    a    Labor    Board    election,    ruled    as 

follows : 

"The  number  of  employees  employed  at  the  San 
Pedro  yard  varies  considerably.  It  is  the  policy  of 
the  Employer  to  retain  on  its  pay  roll  for  a  30-day 
period  all  temporarily  laid-oif  employees.  Moreover, 
under  the  provisions  of  the  Intervenor's  contract 
with  the  Employer,  laid-off  employees,  who  had  been 
employed  for  more  than  30  days,  may  be  recalled 
and  do  not  lose  seniority  rights  if  rehired  within  12 
months  of  their  layoff.  In  view  of  these  facts,  we 
find  that  the  laid-off  employees  retained  on  the  pay 
roll  and  the  employees  laid  off  for  not  more  than 
12  months,   who  may   be   recalled  under   the   terms 
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of  the  Intervener's  contract,  have  a  reasonable  ex- 
pectation of  reemployment  by  the  Employer  and  are 
entitled  to  vote  unless  they  have  obtained  permanent 
employment  elsewhere." 

We  respectfully  urge  this  Court,  to  require  the  Board 
to  follow  this  same  sensible  approach  when  adjudicating 
concerning  union  security  provisions. 

IV. 
The  Board's  Broad  Ruling  Concerning  Union  Security 
Clauses  Was  Based  on  an  Inadequate  Record  and 
Therefore  Does  Not  Take  Into  Account  the  Many 
Practical  Problems  Created  by  It. 

An  additional  difficulty  with  the  Board's  decision  and 
the  argument  as  presented  it  its  brief  is  the  fact  that 
the  inferences  and  conclusions  therein  are  drawn  from  a 
totally  inadequate  record  devoid  of  setting  forth  the 
practical  problems  and  facts  of  industrial  life.  In  refer- 
ring to  the  legality  of  union  security  arrangements,  the 
Board's  General  Counsel  states  at  page  11  of  his  brief: 
"Any  doubt  must  be  resolved  against  the  Union." 

If  this  is  so,  we  submit  that  the  Board  should  give  unions 
an  opportunity  to  present  a  complete  and  full  record 
concerning  the  intention  of  the  parties  in  executing  various 
forms  of  union  security  clauses  and  their  practices  in 
administering  them.  Under  well-recognized  concepts  of 
civil  law  "a.  contract  may  be  explained  by  reference  to 
the  circumstances  under  which  it  was  made,  and  the 
matter  to  which  it  relates."  Civil  Code  of  California, 
Section  1647.    In  other  cases  the  Board  itself  has  given 
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weight  to  the  practices  of  the  parties  in  interpreting  an 
ambiguous  union  security  clause.  Seattle  Bakers  Bureau, 
Inc.,    101    NLRB    196. 

Yet,  in  the  instant  case,  practically  no  testimony  was 
presented  and  the  Board's  Counsel  "persuaded"  the  union 
business  agent,  who  was  the  only  representative  of  the 
union  at  the  hearing  before  the  trial  examiner,  to  make 
a  record  consisting  almost  entirely  of  stipulations.  It  is 
apparent  that  at  the  time  of  the  hearing  the  respondent 
union  had  no  idea  that  the  Board  would  seek  so  broad  an 
Order  and  Decree  as  it  does  now.  Otherwise  the  stipula- 
tions would  never  have  been  accepted  and  further  evidence 
would  have  been  presented. 

The  International  Association  of  Machinists,  in  its  Ex- 
ceptions to  the  Board,  requested  permission  to  reopen  the 
record  and  to  argue  orally  due  to  the  fact  that  the  record 
was  incomplete.  The  Board  saw  fit  to  deny  this  request. 
Instead,  it  read  into  the  evidence  interpretations  of  the 
union  security  clause  which  were  neither  intended  by  the 
parties  nor  supported  by  the  record.  Under  such  condi- 
tions we  are  compelled  to  present  to  this  Court  the  es- 
sential realities  of  industrial  life  which  ought  to  be  taken 
into  account  in  rulings  relating  to  union  security.  For 
the  "meat  and  muscle''  of  labor  relations  are  not  words 
alone  and  it  is  the  particular  vice  of  the  Board's  position 
in  this  case  that  it  is  taken  without  reference  to  or  ap- 
parent knowledge  of  the  factual  situation  necessitating  the 
union  security  clause  in  question. 
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As  a  result  of  the  fluctuating  nature  of  government  con- 
tracts, there  are  frequently  in  the  aircraft  industry  large 
numbers  of  laid  off  employees,  running  into  the  thousands. 
Such  employees,  as  a  rule,  retain  seniority  and  recall  rights 
for  a  period  of  two  years.  In  a  similiar  fashion,  employees 
may  be  transferred  out  of  the  bargaining  unit  and  for 
periods  of  time  are  not  working  within  the  bargaining 
unit.  Referring  to  another  common  situation,  the  auto- 
mobile industry  has  long  been  characterized  by  the  so- 
called  annual  model-change  layoff.  This,  in  the  case  of  a 
major  manufacturer,  may  result  in  the  suspension  of  work 
for  a  brief  period  of  time  for  hundreds  of  thousands  of 
employees. 

To  treat  individuals  returning  to  work  under  any  of 
the  aforedescribed  circumstances  as  new  employees  (for 
purposes  of  union  security  or  indeed  for  any  other  pur- 
pose) is  so  unrealistic  as  to  be  almost  fantastic.  It  would 
leave  the  parties  time  for  little  else  than  to  see  to  the 
problem  of  proper  administration  of  the  union  security 
provisions  in  their  agreements  to  the  obvious  detriment  of 
more  important  ends. 

H  Summary  and  Conclusion. 

The  confusion  created  by  the  Board  in  this  case  may 
have  been  caused  in  part  by  the  use  of  the  words  "upon 
rehire  within  the  bargaining  unit"  in  the  union  security 
provisions  involved.  The  use  of  these  words  may  well 
have  been  an  unfortunate  one.  But  we  agree  with  lAM 
when  it  argues  that  Tense's  discharge  was  in  any  event 
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lawful  because  it  was  in  accordance  with  the  unquestion- 
ably valid  union  security  requirements  of  the  agreement 
and  was  not  for  a  reason  other  than  the  failure  to  tender 
monthly  union  dues  or  initiation  fees  uniformly  required 
to  maintain  union  membership.  ■ 

Beyond  this,  as  we  have  already  argued,  the  Board  and 
its  General  Counsel  in  this  case  have  gone  unnecessarily 
far  and  created  unnecessary  confusion  by  arguing  that 
an  employee  returning  from  a  layoff  or  leave-of-absence 
or  transfer  is  in  the  position  of  one  being  "rehired"  within 
the  bargaining  unit.  Such  an  employee  is  not  rehired. 
There  is  no  break  in  the  employment  status.  A  mere 
change  in  that  status  is  not  a  rehire.  The  benefits,  rights 
and  duties  of  the  employment  relationship  are  not  changed. 
Only  in  the  case  of  a  quit  or  a  discharge  is  there  a  definite 
and  final  severance  of  all  benefits,  rights  and  privileges 
under  the  collective  bargaining  contract.^ 

We  respectfully  urge  this  Court  to  make  plain  this  ele- 
mentary and  common  sense  distinction  and  hold  that  the 
statutory  prohibitions  against  requiring  immediate  union 
membership  apply  only  to  new  employees  and  employees 


^The  seniority  clauses  in  the  collective  bargaininc;^  contracts  [Gen- 
eral Counsel's  Exhibits  Nos.  6  and  9]  provide  and  guarantee  cer- 
tain riglits  to  employees  on  layoff  or  leave-of-absence.  In  either 
case  the  employer-employee  relationship  continues  and  the  em- 
ployee derives  rights  from  the  collective  agreement.  The  same 
holds  true  for  an  employee  who  is  transferred  out  of  the  unit  or 
becomes  a  supervisor.  Thus,  although  an  employee  may  not  for  a 
time  be  working  within  the  bargaining  unit,  he  maintains  his  con- 
nection with  and  rights  in  it. 
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rehired  following  a  quit  or  final  discharge  and  do  not  apply- 
to  employees  returning  to  work  in  the  bargaining  unit 
following  a  layoff,  leave-of-absence  or  transfer. 

Respectfully  submitted, 

Harold  A.  Cranefield, 
Kurt  L.  Hanslowe, 
Ralph  H.  Nutter, 

Attorneys  for  Amicus  Curiae 

Lowell  Goerlich 
Of  Counsel. 

Dated:     October  11,  1956. 
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JURISDICTIONAL  STATEMENT 

Jurisdiction  of  the  District  Court  is  conferred  by 
the  provisions  of  Section  2241,  Title  28,  United  States 
Code,  and  on  this  Court  by  Section  2253,  Title  28, 
United  States  Code. 


2 
STATUTES  INVOLVED 

The  statutes  involved  are  the  Immigration  and 
Nationality  Act  of  1952,  Section  244,  66  Stat.  214, 
8  U.S.C.  1254,  and  Title  8,  C.F.R.,  Sections  6.1(d),  6.2, 
244.2,  242.54(d),  and  242.61. 

STATEMENT   OF   THE   CASE 

The  appellant  herein  challenges  the  validity  of  an 
order  of  the  Board  of  Immigration  Appeals  denying 
her  motion  to  reopen  the  deportation  hearing,  upon 
the  alleged  ground  that  said  order  denied  appellant  an 
opportunity  to  file  an  application  for  suspension  of 
deportation  under  the  provisions  of  Section  244  of 
the  Immigration  and  Nationality  Act  of  1952  (R.  1, 
pp.  5,  6).^  The  facts  of  the  case  are  accurately  stated 
in  the  Memorandum  Decision  of  the  District  Court 
(R.  10),  and  are  restated  here  for  convenience. 

The  appellant  was  found  deportable  by  a  Hearing 
Officer  of  the  Immigration  and  Naturalization  Serv- 

^  The  original  papers  filed  in  the  District  Court  action 
constitute  the  record  on  appeal  herein.  The  citation, 
R.  1,  refers  to  the  first  document  as  listed  by  the 
Certificate  of  Clerk  of  U.  S.  District  Court  to  Record 
on  Appeal.  This  method  of  citation  will  be  followed 
throughout  the  brief,  and  corresponds  to  the  method 
utilized  in  appellant's  brief.  Page  references  refer 
to  the  page  of  the  cited  document. 
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ice  on  April  10,  1951,  on  the  charges  contained  in  the 
warrant  for  her  arrest ;  namely,  that  she  was  a  mem- 
ber of  an  organization  which  advocated  the  overthrow 
of  the  government  of  the  United  States  and  circulated 
written  and  printed  matter  so  advocating  under  the 
Act  of  October  16,  1918,  as  amended,  and  that  after 
entry  she  was  an  alien  who  was  a  member  of  the  Com- 
munist Party  of  the  United  States  (R.  10,  p.  2).  The 
decision  of  the  Hearing  Officer  was  adopted  by  the 
Commissioner  on  January  2,  1952,  and  after  appeal 
to  the  Board  of  Immigration  Appeals,  the  Board  dis- 
missed the  appellant's  (petitioner  therein)  appeal  on 
November  5,  1952.  An  action  for  judicial  review  was 
instituted  in  the  court  below  on  November  25,  1952, 
and  said  action  was  dismissed  on  February  4,  1953. 
An  appeal  was  taken  to  the  Court  of  Appeals  for  the 
Ninth  Circuit  and  the  decision  of  the  District  Court 
was  affirmed.  Wolf  v.  Boyd,  215  F.  2d  377  (C.A.  9, 
1954).  On  February  28,  1955,  the  United  States  Su- 
preme Court  denied  certiorari  (348  U.S.  951,  99  L.Ed. 
743,  75  S.Ct.  438).  Thereafter  a  private  bill,  S.  1425, 
was  introduced  on  the  appellant's  behalf  by  Senator 
Langer  and  on  October  21,  1955,  a  stay  of  deportation 
was  granted  until  February  1,  1956,  by  the  Commis- 
sioner of  Immigration  and  Naturalization.  Favorable 
action  on  the  bill  was  not  taken  by  Congress.  A  subse- 
quent stay  of  deportation  was  granted  by  the  Commis- 


sioner  until  February  10,  1956,  upon  appellant's  fil- 
ing of  a  motion  to  reopen  the  deportation  proceedings. 
Appellant's  motion  to  reopen  the  deportation  proceed- 
ings was  filed  on  January  27,  1956,  and  was  addressed 
to  the  Board  of  Immigration  Appeals. 

On  February  8,  1956,  the  Board  of  Immigration 
Appeals  denied  appellant's  motion  to  reopen  the  de- 
portation proceedings  and  on  February  9,  1956,  ap- 
pellant filed  a  "Petition  for  Writ  of  Habeas  Corpus, 
and  Order  To  Show  Cause ;  for  Declaratory  Judgment 
and  Injunctive  Relief,"  after  having  been  ordered  to 
report  for  deportation  on  February  10,  1956.  The 
petititon  alleged  that  the  order  of  the  Board  of  Immi- 
gration Appeals  dated  February  8,  1956,  denied  the 
petitioner  therein  the  right  to  apply  for  suspension 
of  deportation  under  Section  244  of  the  Immigration 
and  Nationality  Act  of  1952.  The  lower  court  denied 
the  application  for  writ  of  habeas  corpus  and  dis- 
charged the  rule  to  show  cause  theretofore  issued.  This 
appeal  followed. 

QUESTIONS  PRESENTED 

1.  Is  appellant,  who  is  an  alien  ordered  deported 
prior  to  the  effective  date  of  the  Immigration  and  Na- 
tionality Act  of  1952,  entitled  as  a  matter  of  right  to 
an  administrative  hearing  on  an  application  for  sus- 
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pension  of  deportation  under  the  provisions  of  the 
1952  Act  and  Regulations  pursuant  thereto? 

2.  Did  the  denial  of  appellant's  motion  of  Janu- 
ary 27,  1956,  to  reopen  the  deportation  hearing  con- 
stitute an  exercise  of  discretion  of  the  Attorney  Gen- 
eral or  his  authorized  delegate,  under  the  provisions  of 
the  Immigration  and  Nationality  Act  of  1952? 

SUMMARY   OF    ARGUMENT 

The  validity  of  the  deportation  order  is  not  in 
issue  in  this  appeal.  That  issue  has  been  passed  upon 
by  the  District  Court  and  this  Court  of  Appeals,  with 
certiorari  denied  by  the  United  States  Supreme  Court; 
the  appellant  has  conceded  that  the  matter  is  not  an 
issue  herein. 

There  is  no  applicable  procedure  specified  in  the 
Immigration  and  Nationality  Act  of  1952  or  the  regu- 
lations thereunder  which  govern  the  manner  in  which 
an  application  may  be  made  for  suspension  of  depor- 
tation under  the  provisions  of  the  Act  in  cases  such 
as  the  instant  case,  wherein  the  deportation  proceed- 
ings were  concluded  prior  to  the  effective  date  of  the 
Act.  In  such  cases  the  requirements  of  due  process  do 
not  necessitate  a  formal  hearing  upon  an  application 
for  suspension  of  deportation. 


The  appellant  applied  for  discretionary  relief 
under  the  provisions  of  the  Immigration  and  Na- 
tionality Act  of  1952  by  filing  her  motion  to  reopen  the 
deportation  proceedings,  and  the  Board  of  Immigra- 
tion Appeals  in  denying  said  application  expressly 
exercised  the  discretionary  authority  of  the  Attorney 
General  to  do  so  under  the  Act.  In  doing  so,  the  Board 
gave  overall  consideration  to  the  merits  of  the  issue  of 
suspension  of  deportation  on  the  basis  of  the  facts  dis- 
closed by  appellant's  motion  to  reopen  and  the  record 
of  her  deportation  hearing,  and  exercised  its  discretion 
against  remission. 

As  the  manner  of  exercising  such  discretion  has 
not  been  challenged,  the  issue  before  the  District  Court 
related  solely  to  whether  the  discretionary  authority 
of  the  Attorney  General  to  suspend  deportation  had 
been  exercised.  The  court  below  correctly  concluded 
that  the  discretion  of  the  Attorney  General  had  been 
exercised,  and  properly  dismissed  the  petition  for  writ 
of  habeas  corpus. 


ARGUMENT 
I. 

Is  appellant,  who  is  an  alien  ordered  deported 
prior  to  the  effective  date  of  the  Immigration  and  Na- 
tionality Act  of  1952,  entitled  as  a  matter  of  right  to 
an  administrative  hearing  on  an  applicatix)n  for  sus- 
pension of  deportation  under  the  provisions  of  the  1952 
Act  and  Regulations  pursuant  thereto? 

Appellant  herein  was  ordered  deported  on  Janu- 
ary 2,  1952.  The  validity  of  the  deportation  proceed- 
ings is  not  an  issue  in  this  appeal.  Subsequently,  on 
January  27,  1956,  appellant  filed  a  motion  to  reopen 
the  deportation  proceedings,  which  motion  was  ad- 
dressed to  the  Board  of  Immigration  Appeals. 

Appellant  argues  that  Section  244  of  the  Immi- 
gration and  Nationality  Act  of  1952  {m  Stat.  214, 
8  U.S.C.  1254)  provides  that  the  Attorney  General 
may,  in  certain  enumerated  instances,  act  to  suspend 
deportation,  and  that  inasmuch  as  administrative 
regulations  formulated  pursuant  to  the  Act  provide 
for  hearings  on  applications  for  suspension  of  depor- 
tation, appellant  in  this  case  is  entitled  to  such  a  hear- 
ing on  the  issue  of  her  application  for  suspension  of 
deportation. 

As  a  review  of  the  pertinent  provisions  of  the  Act 
and  the  regulations  will  demonstrate,  the  argument  is 
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invalid  because  there  is  no  applicable  procedure  speci- 
fied in  the  1952  Act  or  preceding  acts  which  require 
a  hearing  upon  an  application  for  suspension  of  de- 
portation in  cases  where,  as  here,  the  deportation  hear- 
ing was  concluded  prior  to  the  effective  date  of  the 
1952  Act.  In  such  cases  the  requirements  of  due  pro- 
cess do  not  require  a  formal  hearing. 

Section  244  (a)  (5)  of  the  Immigration  and  Na- 
tionality Act  of  1952,  8  U.S.C.  1254  (a)  (5),  under 
the  provisions  of  which  appellant  seeks  suspension  of 
deportation,  provides  as  follows : 

"As  hereinafter  prescribed  in  this  section,  the 
Attorney  General  may,  in  his  discretion,  suspend 
deportation  and  adjust  the  status  to  that  of  an 
alien  lawfully  admitted  for  permanent  residence, 
in  the  case  of  an  alien  who — 


"(5)  is  deportable  under  paragraph  (4),  (5), 
(6),  (7),  (11),  (12),  (14),  (15),  (16),  (17) 
or  (18)  of  section  241  (a)  for  an  act  committed 
or  status  acquired  subsequent  to  such  entry  into 
the  United  States  or  having  last  entered  the 
United  States  within  two  years  prior  to,  or  at 
any  time  after  the  date  of  enactment  of  this 
Act,  is  deportable  under  paragraph  (2)  of  sec- 
tion 241  (a)  as  a  person  who  has  remained 
longer  in  the  United  States  than  the  period  for 
which  he  was  admitted;  has  been  physically 
present  in  the  United  States  for  a  continuous 
period  of  not  less  than  ten  years  immediately 
following  the  commission  of  an  act,  or  the  as- 
sumption of  a  status,  constituting  a  ground  for 
deportation,  and  proves  that  during  all  of  such 


period  he  has  been  and  is  a  person  of  good 
moral  character;  has  not  been  served  with  a 
final  order  of  deportation  issued  pursuant  to 
this  Act  in  deportation  proceedings  up  to  the 
time  of  applying  to  the  Attorney  General  for 
suspension  of  deportation;  and  is  a  person 
whose  deportation  would,  in  the  opinion  of  the 
Attorney  General,  result  in  exceptional  and  ex- 
tremely unusual  hardship  to  the  alien  or  to  his 
spouse,  parent,  or  child,  who  is  a  citizen  or  an 
alien  lawfully  admitted  for  permanent  resi- 
dence." 

While  aliens  occupying  the  status  of  appellant 
were  not  eligible  for  suspension  of  deportation  with 
the  discretion  of  the  Attorney  General  under  the  pre- 
ceding Act,  aliens  deportable  for  other  reasons  were, 
and  the  regulations  governing  applications  for  dis- 
cretionary relief  had  been  in  effect  governing  such 
procedure.  Cases  involving  the  preceding  statutes  and 
regulations  will  hereinafter  be  considered  as  they  re- 
late to  the  instant  case. 

Following  the  enactment  of  the  Immigration  and 
Nationality  Act  of  1952  the  regulations  applicable  to 
procedures  under  the  new  law  were  revised  and  re- 
numbered with  each  part  of  subchapter  B  of  Chapter  I 
of  Immigration  and  Naturalization  Regulations,  8 
C.F.R.,  given  the  same  number  as  the  section  of  the 
Immigration  and  Nationality  Act  to  which  it  relates. 
Section  244.2  relates  to  suspension  of  deportation  and 
provides : 
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**An  application  for  suspension  of  deportation 
shall  be  submitted  in  accordance  with,  and  sub- 
ject to,  the  provisions  of  §  242.54  (d)  of  this  chap- 
ter and  shall  be  determined  and  disposed  of  in 
accordance  with  the  provisions  of  this  part  and 
§  242.61  of  this  chapter." 

Section  242.54  (d)  above  referred  to  provides: 

'^Application  for  discretionarij  relief.  Except 
in  the  case  of  an  alien  who  is  prima  facie  deport- 
able under  Section  242  (f)  of  the  Immigration 
and  Nationality  Act,  at  any  time  during  the  hear- 
ing the  respoThdent  may  apply  for  suspension  of 
deportation  on  Form  I  -  256A  or  for  voluntary 
departure,  under  section  244  of  the  said  Act.  The 
burden  of  establishing  that  he  meets  the  statutory 
requirements  for  discretionary  relief  shall  be  upon 
the  respondent.  He  may  submit  any  evidence  in 
support  of  his  application  which  he  believes  should 
be  considered  by  the  special  inquiry  officer." 
(Emphasis  supplied.) 

Section  242.61,  not  set  forth  herein  but  also  re- 
ferred to  above  in  quoted  section  244.2,  relates  in  de- 
tail to  the  procedure  to  be  followed  by  the  special  in- 
quiry officer  in  reaching  and  giving  notice  of  a  de- 
cision, as  well  as  to  appeals  therefrom. 

All  the  regulations  relating  to  applications  for 
suspension  of  deportation  provide  that  such  applica- 
tions are  to  be  made  during  the  course  of  administra- 
tive hearing  before  the  special  inquiry  officer,  and 
there  is  no  provision  for  application  to  be  made  at  any 
other  time.   See  Perez-Perez  v.  Westmoreland,  122  F. 
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Supp.  385  (D.C.  S.D.  Cal.,  1954).  Thus  it  is  apparent 
that  the  statute  and  regulations  promulgated  there- 
under do  not  provide  for  a  hearing  on  the  issue  of  dis- 
cretionary relief  or  suspension  of  deportation  in  cases 
wherein  the  order  of  deportation  has  been  entered  prior 
to  the  1952  Act,  since  in  those  cases  the  hearings  have 
been  concluded  prior  to  the  time  when  regulations  were 
adopted  to  authorize  the  filing  of  applications  for  sus- 
pension of  deportation  during  the  hearings. 

It  is  fundamental  that  the  requirements  of  due 
process  do  not  necessitate  a  hearing  upon  every  ad- 
ministrative action,  and  where,  as  here,  the  statute 
and  regulations  thereunder  do  not  provide  for  such 
hearings,  the  administrative  proceedings  are  not  there- 
fore rendered  invalid. 

United  States  ex  rel.  Knauff  v.  Shaughnessy,  338 
U.S.  537,  94  L.Ed.  317,  70  S.Ct.  309  (1950) ; 

Federal  Communications  Commission  v.  WJR, 
The  Goodwill  Station,  337  U.S.  265,  93,  L.Ed. 
1353,  69  S.Ct.  1097  (1949); 

Bi-Metallic  Investment  Co.  v.  State  Board  of 
Equalization  of  Colorado,  239  U.S.  441,  60 
L.Ed.  372,  36  S.Ct.  141  (1915). 

In  a  decidedly  analogous  case  the  Courts  of  Ap- 
peals for  the  Second  Circuit  held  that  a  hearing  upon 
the  issue  of  suspension  of  deportation  is  unnecessary 
to  satisfy  the  requirements  of  due  process.  See  United 
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States  ex  rel.  Adel  v.  Shaughnessy,  183  F.  2d  371  (C.A. 
2,  1950).  In  that  case  the  alien  had  been  ordered  de-  i 
ported  in  1947.  She  obtained  several  stays,  and  accord-  | 
ingly,  had  not  been  deported  when,  on  July  1,  1948, 
Congress  amended  the  applicable  statute  so  that,  for 
the  first  time,  she  became  eligible  to  apply  for  suspen- 
sion of  deportation.  She  applied  to  the  Board  of  Im- 
migration Appeals  to  reopen  and  reconsider  her  case 
and  to  pass  upon  her  application  for  suspension  of  de- 
portation. The  Board  denied  her  request,  and  she 
thereupon  petitioned  for  a  writ  of  habeas  corpus  in  the 
federal  district  court.  In  its  decision  on  the  appeal 
from  an  order  dismissing  the  writ,  the  Court  stated: 

"Relator  argues  that  she  was  entitled,  after  the 
statute's  amendment,  to  a  new  hearing  in  which 
she  might  present  evidence  to  show  that  she  had 
never  been  connected  with  the  business  of  prosti- 
tution. Assuming,  arguendo,  that  ordinarily  such 
a  person  would  have  been  entitled  to  such  a  hear- 
ing, relator  had  no  such  right  because  the  Board 
could  properly  rely  on  the  findings  of  the  Inspec- 
tor made  in  1946.  Those  findings  were  supported 
by  sufficient  evidence.  Consequently,  the  Board 
could  properly  base  its  discretionary  determina- 
tion on  those  findings.  The  courts  cannot  review 
the  exercise  of  such  discretion ;  they  can  interfere 
only  when  there  has  been  a  clear  abuse  of  discre-  i 
tion  or  a  clear  failure  to  exercise  discretion." 

As  in  the  instant  case,  the  alien  sought  a  hear- 
ing to  enable  her  to  establish  her  eligibility  under  the 
latter  statute  for  suspension  of  deportation,  and  as  in 
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the  instant  case,  the  district  court  held  such  a  hearing 
unnecessary,  the  Court  of  Appeals  affirming  the  de- 
cision. 

The  Court  of  Appeals  for  the  Third  Circuit  had 
occasion  to  rule  on  a  case  similarly  in  point  in  Arakas 
V.  Zimmerman,  200  F.  2d  322  (C.A.  3, 1952).  The  per- 
tinent facts  and  decision  are  set  forth  below: 

"On  October  6,  1949,  appellant  was  ordered  to 
surrender  for  deportation.  He  petitioned  the  Com- 
missioner for  a  stay  so  that  he  might  become 
eligible  for  a  suspension  of  deportation  under  the 
seven  years'  residence  provision  of  a  1948  amend- 
ment to  the  Immigration  Act,  8  U.S. C.A.  Section 
155(c),  infra.  The  Commissioner  denied  the  ap- 
plication. Arakas  appealed  to  the  Board  and  at 
the  same  time  moved  for  reopening  of  the  proceed- 
ings for  consideration  of  suspension  of  deporta- 
tion. The  Board  denied  both  the  application  for 
stay  and  motion  to  reopen  by  its  order  of  October 
26,  1949.  He,  having  by  that  time  established  his 
seven  years'  residence,  applied  to  the  Board  for  a 
reopening  of  the  proceedings.  The  motion  was 
denied  and  the  petition  for  habeas  corpus  fol- 
lowed. The  motion  to  dismiss  that  petition  was 
granted  by  the  district  court  on  September  26, 
1951. 

^'The  issue  before  us  is  whether,  on  the  above 
facts,  due  process  requires  that  appellant  be  grant- 
ed a  hearing  on  his  application  for  suspension  of 
deportation.  [Emphasis  supplied.] 


"Appellant  contends  that  Subsection  150.6(g) 
of  the  Regulations  gave  him  the  right  to  a  hear- 
ing on  his  motion  and  that  at  such  hearing  he  was 
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entitled  to  introduce  evidence  on  behalf  of  his 
application.  This  claim  is  completely  without 
foundation.  The  particular  subsection  relied  on 
relates  to  and  outlines  the  procedure  an  alien  may 
use  during  his  deportation  hearing  in  order  to 
apply  for  suspension  of  deportation  under  8 
U.S.C.A.  Section  155(c).  It  has  no  bearing  on  the 
present  facts.  The  application  at  bar  which  asks 
that  the  deportation  hearing  be  reopened  illus- 
trates this.  At  the  time  it  was  made  the  deporta- 
tion hearings  on  Arakas  had  been  long  since  con- 
cluded. There  had  been  no  motion  of  that  type 
during  those  hearings,  nor  could  there  have  been 
because  the  seven  years'  residence  provision  of 
Section  155(c)  of  the  immigration  law  did  not 
come  into  existence  until  1948  and  in  1944  Arakas 
had  only  been  in  the  United  States  for  one  and  a 
half  years. 

H*  H^  ^  -i^  "i' 

"Under  the  law  the  Board  of  Immigration  Ap- 
peals, acting  for  the  Attorney  General,  had  the 
duty  of  exercising  its  discretion  and  deciding 
whether  appellant's  hearing  should  be  reopened 
and  the  order  for  his  deportation  reconsidered. 
We  find  that  it  did  this  and  that  its  decision  not 
to  reopen  the  hearing  was  properly  based  upon 
sufficient  evidence.  We  have  no  right  to  disturb 
that  determination. 

''The  judgment  of  the  district  court  will  be 
affirmed." 

And  so  it  is  here.  Appellant  could  not  have  ap- 
plied for  suspension  of  deportation  during  the  course 
of  the  deportation  hearing,  as  provided  for  in  the  regu- 
lations, because  the  provisions  of  the  statute  and  regu- 
lations relied  upon  by  appellant  for  the  suspension 
of  her  deportation  did  not  come  into  existence  until 
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1952,  and  the  hearing  had  been  concluded  prior  to  that 
time  in  1951.  Appellant  was  not  accorded  a  hearing  on 
the  issue  of  suspension  of  deportation,  since  such  a 
hearing  was  rendered  unnecessary  by  the  exercise  of 
discretion  of  the  Board  of  Immigration  Appeals  in 
deciding  against  suspension  of  deportation  upon  the 
merits  of  the  case. 

Althought  the  statute  and  regulations  involved 
in  the  decisions  referred  to  preceded  the  Immigra- 
tion and  Nationality  Act  of  1952,  the  cases  are  in 
point,  as  they  relate  to  similar  motions  to  reopen  de- 
portation hearings  to  permit  applications  for  suspen- 
sion of  deportation.  The  motions  to  reopen  in  those 
cases,  as  well  as  in  the  present  case,  were  filed  at  a 
time  when  legislation  had  been  enacted  authorizing 
the  suspension  of  deportation  for  aliens  occupying  a 
status  alleged  to  be  held  by  the  moving  parties.  Regu- 
lations adopted  pursuant  to  the  preceding  statutes 
as  well  as  the  present  Act  provided  that  applications 
for  suspension  of  deportation  could  be  made  during  the 
deportation  hearing,  but  they  did  not  provide  in  either 
case  a  procedure  whereby  concluded  deportation  hear- 
ings could  be  reopened  as  a  matter  of  right  to  permit 
applications  for  suspension  of  deportation.  The  courts 
in  those  cases  affirmed  the  orders  of  the  Board  of 
Immigration  Appeals,  finding  in  effect  that  the  issue 
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of  suspension  of  deportation  had  been  determined  on 
the  merits  and  that  a  hearing  thereon  was  unnecessary. 

The  Supreme  Court,  in  Marcello  v.  Bonds,  349 
U.S.  302,  99  L.Ed.  1107,  75  S.Ct.  757,  had  before  it 
an  appeal  challenging  the  validity  of  an  order  of  de- 
portation. In  its  opinion  the  Court  noted  that  the 
Board  of  Immigration  Appeals  had  considered  the 
issue  of  suspension  of  deportation  under  Section 
244(a)  (5)  of  the  Immigration  and  Nationality  Act 
of  1952,  the  same  statute  under  consideration  in  the 
subject  case.  The  Court  observed  that  the  Board  con- 
sidered the  issue  although  no  formal  application  for 
suspension  had  been  made,  and  had  exercised  its  dis- 
cretion against  remission.  Although  the  issue  was  not 
before  it,  the  Court  did  recognize  that  the  Board  could 
and  did  consider  suspension  of  deportation  without  a 
hearing  on  the  issue. 

''Petitioner  and  counsel  were  advised  of  their 
right  to  apply  to  the  Attorney  General  for  the  dis- 
cretionary relief  of  suspension  of  deportation 
under  §  244  (a)  (5)  of  the  Act.  At  first  they 
declined  to  do  so,  but  subsequently  they  moved 
to  reopen  the  hearing  to  apply  for  such  relief.  The 
special  inquiry  officer  denied  the  motion.  On 
appeal,  the  Board  of  Immigration  Appeals  af- 
firmed the  order  of  deportation.  Though  no  for- 
mal application  for  suspension  of  deportation 
under  §  244  (a)  (5)  had  been  filed,  the  Board  con- 
sidered whether  such  relief  was  merited  but  ex- 
ercised its  discretion  against  the  remission."  Mar- 
cello  V.  Bonds,  supra. 
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As  in  the  instant  case,  no  application  for  suspen- 
sion could  have  been  made  during  the  deportation 
hearing,  because  that  hearing  was  concluded  prior  to 
the  time  when  relief  was  requested.  Nevertheless,  as 
the  Supreme  Court  observed,  the  Board  exercised  its 
discretion  against  remission  without  a  hearing  or  a 
formal  application  on  the  issue  of  suspension.  Under 
these  circumstances,  the  case  necessarily  lends  sup- 
port to  appellee's  position  that  in  such  cases  the  pro- 
cedure followed  under  the  prior  Act  is  applicable  to 
the  subject  case  arising  under  the  1952  Act. 

It  is  submitted  that  the  foregoing  authorities 
clearly  establish  the  correctness  of  the  lower  court's 
ruling  that  a  hearing  on  appellant's  motion  to  reopen 
to  permit  an  application  for  suspension  of  deportation 
was  unnecessary.  Neither  the  statute  nor  the  regula- 
tions provide  for  such  a  hearing  as  a  matter  of  right, 
and  the  Board  of  Immigration  Appeals  properly  denied 
the  motion  to  reopen  after  considering  the  issue  of 
suspension  of  deportation  on  the  merits.  The  lower 
court  accurately  interpreted  the  statute,  regulations 
and  controlling  authorities,  and  correctly  held  a  hear- 
ing on  the  application  for  suspension  of  deportation 
to  be  unnecsessary. 
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II. 

Did  the  denial  of  appelkinfs  motion  of  January  . 
27 y  1956,  to  reopen  the  deportation  hearing  constitute 
an  exercise  of  discretion  of  the  Attorney  General  or 
his  authorized  delegate,  under  the  provisions  of  the 
Immigration  and  Nationality  Act  of  1952? 

Appellant  has  argued  that  she  was  denied  her 
right  to  a  hearing  upon  the  issue  of  her  application  for 
suspension  of  deportation,  inasmuch  as  the  Board  of 
Immigration  Appeals  denied  her  motion  to  reopen 
the  deportation  hearing  to  permit  her  to  make  such 
an  application.  She  further  argues  that  because  she 
was  not  permitted  to  make  an  application  for  suspen- 
sion of  deportation  there  has  been  no  exercise  of  dis- 
cretion on  the  part  of  the  Attorney  General  or  his 
delegate  on  that  issue. 

The  first  contention  has  been  answered  in  Argu- 
ment I  herein,  to  the  effect,  summarized  in  simplest 
terms,  that  appellant  was  not  entitled  to  such  a  hear- 
ing as  a  matter  of  right.  The  second  contention  is 
invalid  because  the  conclusion  reached  therein  does 
not  necessarily  follow  .  .  .  the  issue  of  suspension  of 
deportation  could  have  been  and  was  determined  by 
the  Board  of  Immigration  Appeals  without  a  hearing 
on  the  issue.  Regardless  of  the  fact  that  appellant  was 
not  accorded  a  hearing  to  enable  her  to  make  an  appli- 
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cation  for  suspension  of  deportation,  the  issue  of  sus- 
pension of  deportation  in  appellant's  case  was  fully 
considered  by  the  Board  of  Immigration  Appeals  and 
it  exercised  its  discretion  against  remission. 

The  court  below  set  forth  the  measure  of  what 
constitutes  compliance  with  the  requirements  of  due 
i    process,  where,  as  here,  the  applicant  has  allegedly 
become  eligible  for  suspension  but  no  procedure  has 
been  provided  whereby  an  application  may  be  made: 

''There  being  no  regulation  specially  directing 
the  manner  in  which  an  application  for  discretion- 
ary relief  shall  be  made  by  one  situated  as  peti- 
tioner it  would  appear  that  she  has  been  granted 
procedural  due  process  if,  after  an  overall  evalu- 
ation of  the  procedures  used,  the  facts  disclosed 
and  the  decision  reached,  the  statutory  act  of 
grace  permitted  the  Attorney  General  actually 
has  been  made  available  to  petitioner,  accorded 
consideration  and  either  denied  or  granted.  Appli- 
cation of  Orlando,  131  F.  Supp.  485,  affirmed 
222  F.  2d  537."  (Memorandum  Decision,  R.  10, 
p.  10.) 

The  rule  as  thus  stated  was  applied  prior  to  the 
1952  Act,  as  was  demonstrated  in  the  first  portion 
of  our  Argument.  See  Arakas  v.  Zimmerman,  200  F. 
2d  322  (C.A.  3,  1952) ;  United  States  ex  rel.  Adel  v. 
Shaughnessy,  183  F.  2d  371  (C.A.  2,  1950) ;  and 
United  States  ex  rel.  Kaloudis  v.  Shaughnessy,  180  F. 
2d  489  (C.A.  2,  1950).  Similar  disposition  of  the  issue 
was  reached  in  a  case  involving  Section  244  (a)   (5) 
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of  the  Immigration  and  Nationality  Act  of  1952,  the 
provision  relied  upon  by  appellant  herein.  See 
Marcello  v.  Bonds,  349  U.S.  302,  99  L.Ed.  1107,  75 
S.Ct.  757. 

In  Arakas  v.  Zimmerman,  supra,  the  Court  of 
Appeals  for  the  Third  Circuit  applied  the  rule  in  re- 
jecting the  contention  that  due  process  requires  a  hear- 
ing on  a  motion  to  reopen  to  permit  the  filing  of  an 
application  for  suspension  of  deportation,  and  con- 
cluded as  follows: 

"Under  the  law  the  Board  of  Immigration  Ap- 
peals, acting  for  the  Attorney  General,  had  the 
duty  of  exercising  its  discretion  and  deciding 
whether  appellant's  hearing  should  be  reopened 
and  the  order  for  his  deportation  reconsidered. 
We  find  that  it  did  this  and  that  its  decision  not 
to  reopen  the  hearing  was  properly  based  upon 
sufficient  evidence.  We  have  no  right  to  disturb 
that  determination. '* 

The  current  Regulations  of  the  Immigration  and 
Naturalization  Service,  which  supplement  the  Immi- 
gration and  Nationality  Act,  similarly  fix  the  respon- 
sibility of  the  Board  of  Immigration  Appeals  as  to 
exercising  the  discretion  of  the  Attorney  General  in 
deciding  whether  appellant's  hearing  should  be  re- 
opened and  the  order  for  her  deportation  reconsidered. 
Motions  to  reopen  or  reconsider  are  within  the  juris- 
diction of  the  Board  of  Immigration  Appeals  under 
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the  provisions  of  8  C.F.R.,  Part  6.2.   Part  6.1  (d)  of 
the  Code  of  Federal  Regulations  provides: 

"Powers  of  the  Board — (1)  Generally.  Subject 
to  any  specific  limitation  prescribed  by  this  chap- 
ter, in  considering  and  determining  cases  before 
it  as  provided  in  this  part  the  Board  shall  exer- 
cise such  discretion  and  authority  conferred  upon 
the  Attorney  General  by  law  as  is  appropriate  and 
necessary  for  the  disposition  of  the  case,  except 
that  the  Board  shall  have  no  authority  to  consider 
or  determine  the  manner,  at  v^hose  expense,  or  to 
which  country  an  alien  shall  be  deported." 

And  accordingly,  the  Board  of  Immigration  Ap- 
peals did  exercise  its  discretion  for  the  Attorney  Gen- 
eral in  considering  and  denying  suspension  of  depor- 
tation in  the  present  case.  An  examination  of  the 
Board's  order  of  February  8,  1956,  denying  the  appel- 
lant's motion  to  reopen  the  hearing,  discloses  that  the 
Board,  in  rendering  its  decision,  fully  considered  the 
issue  of  suspension  of  deportation  upon  the  entire 
record  of  the  deportation  hearing.  The  order,  which 
was  made  a  part  of  the  respondent's  return  in  the  Dis- 
trict Court  (R.  4,  Exhibit  C)  and  is  set  forth  in  the 
court's  memorandum  decision  (R.  10,  pp.  4,  5  and  6), 
for  convenience  is  set  forth  below : 

"This  case  is  before  us  on  counsel's  motion  for 
reopening  which  was  filed  on  January  27,  1956. 

"On  November  5,  1952,  we  dismissed  the  respon- 
dent's appeal  from  a  decision  of  the  Acting  Assist- 
ant Commissioner,  directing  deportation  on  two 
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charges  based  on  the  Act  of  October  16,  1918  as 
amended  by  the  Alien  Registration  Act  of  1940, 
8  U.S.C.  137.  Thereafter,  habeas  corpus  proceed- 
ings were  instituted  by  the  respondent  which  re- 
sulted in  a  decision  adverse  to  her  in  the  United 
States  District  Court.  This  judgment  was  af- 
firmed by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  on  August  10,  1954,  and  a 
rehearing  was  denied  on  October  11,  1954.  Wolf 
V.  Boyd,  215  F.  2d  377  (C.A.  9,  1954).  On  Feb- 
ruary 28,  1955  certiorari  was  denied,  348  U.S. 
95]. 

"The  present  motion  seeks  to  have  the  hearing  re- 
opened to  permit  the  respondent  to  file  an  appli- 
cation for  suspension  of  deportation  under  the 
provisions  of  Section  244(a)  (5)  of  the  Immigra- 
tion and  Nationality  Act.  We  have  previously 
held  that  an  application  for  discretionary  relief 
must  be  submitted  during  the  Immigration  hear- 
ing. Matter  of  M— ,  5  I&N  Dec.  472  (1953); 
Matter  of  C—  5  I&N  Dec.  630  (1954).  In  Mar- 
cello  V,  Bonds,  349  U.S.  302,  313  (1955)  the  court 
said  that  this  Board  was  not  bound  to  consider 
the  question  of  suspending  deportation  on  the 
merits  where  the  alien  had  failed  to  make  an  ap- 
plication for  that  relief  at  the  hearing  before  the 
special  inquiry  officer.  Our  decisions  in  Matter 
of  M —  and  Matter  of  C — ,  supra,  are  not  con- 
trolling because  the  respondent  was  not  eligible 
for  suspension  of  deportation  under  the  legisla- 
tion which  was  in  effect  when  the  hearing  was 
closed  on  February  12,  1951.  However,  they  do 
indicate  the  necessity  for  promptness  in  making 
such  an  application. 

"The  Immigration  and  Nationality  Act  became 
law  on  June  27,  1952  and  was  effective  on  De- 
cember 24,  1952.  Over  three  years  have  elapsed 
from  the  latter  date  and  the  motion  to  reopen 
contains  no  explanation  for  the  delay  in  its  sub- 
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mission.  We  note  that  the  Supreme  Court  handed 
down  its  decision  in  the  respondent's  case  on  Feb- 
ruary 28,  1955  and  that  counsel's  affidavit  in 
support  of  the  motion  is  dated  March  16,  1955.  A 
serious  administrative  problem  would  be  created 
for  the  Service  if  we  were  to  sanction  a  pro- 
cedure by  which  counsel  could  remain  inactive 
until  deportation  was  imminent  and  then  upset 
the  proceeding  with  a  motion  to  reopen  for  discre- 
tionary relief  which  apparently  could  have  been 
submitted  at  any  time  after  December  24,  1952. 

'The  respondent  declined  to  testify  at  the  hear- 
ing on  the  advice  of  counsel.  The  motion  to  re- 
open contains  no  information  as  to  whether  the 
respondent  admits  that  she  was  a  member  of  the 
Communist  Party  and  if  so,  whether  such  mem- 
bership has  terminated  and  the  date  of  termina- 
tion. 8  C.F.R.  6.21  provides  that  motions  to  re- 
open shall  be  supported  by  affidavits  or  other 
evidentiary  material.  As  applied  to  this  respon- 
dent, who  is  attempting  to  secure  the  exercise  of 
administrative  discretion,  we  believe  this  regula- 
tion made  it  incumbent  upon  her  to  furnish  her 
own  affidavit  concerning  the  period  of  her  mem- 
bership in  the  Communist  Party,  the  extent  of  her 
activities  while  a  member,  the  date  when  she  ter- 
minated her  membership,  and  detailed  informa- 
tion as  to  the  hardship  which  would  result  to  her 
if  she  is  deported. 

*8  C.F.R.  6.21  also  provides  that  in  any  case  in 
which  a  deportation  order  is  in  effect,  there  shall 
be  included  in  the  motion  to  reopen  a  statement 
by  or  on  behalf  of  the  moving  party  declaring 
whether  or  not  the  alien  is  the  subject  of  any 
criminal  proceeding  under  Section  242(e)  of  the 
Immigration  and  Nationality  Act  and,  where  the 
motion  is  for  the  purpose  of  securing  discretion- 
ary relief,  there  is  to  be  included  a  statement  as 
to  whether  or  not  the  alien  is  subject  to  any 
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pending  criminal  prosecution.    The  motion  fails 
to  comply  with  these  two  requirements. 

"It  is  well  settled  that  a  rehearing  in  an  adminis- 
trative proceeding  is  not  a  matter  of  right  but 
lies  within  the  discretion  of  the  agency  making  the 
order.  United  States  et  al  v.  Pierce  Auto  Freight 
Lines,  Inc.  et  al,  327  U.S.  515,  535  (1946); 
Interstate  Commerce  Commission  et  al  v.  City  of 
Jersey  City  et  al,  322  U.S.  503,  514  (1944).  The 
facts  asserted  in  the  motion  to  reopen  are  not  per- 
suasive that  this  case  merits  the  exercise  of  the 
discretionary  authority  to  suspend  deportation. 
After  careful  review  of  the  record,  it  is  our  con- 
sidered opinion  that  a  reopening  of  the  proceed- 
ing is  not  warranted  and  counsel's  motion  will, 
therefore,  be  denied. 

"ORDER:  It  is  ordered  that  counsel's  motion  be 
and  the  same  is  hereby  denied. 

"Thos.  G.  Finucane 
Chairman" 

The  lower  court  in  its  memorandum  decision  with 
forceful  reason  and  logic  concluded  with  respect  to  the 
Board's  order,  supra : 

"Considering  in  this  case  the  procedure  used, 
the  facts  disclosed  and  decision  reached,  it  must 
be  admitted  that  petitioner's  right  to  ask  for  dis- 
cretionary relief  was  recognized  when  the  Board 
of  Appeals  accepted  and  acted  as  it  did  upon  the 
motion  to  reopen.  The  Board  in  its  decision  re- 
viewed briefly  petitioner's  record  with  respect 
to  earlier  administrative  and  judicial  proceedings. 
It  indicated  its  views  as  to  the  inadequacy  of  the 
showing  made  in  connection  with  the  motion  to 
reopen.  While  these  views  were  directed  in  such  a 
manner  as  to  appear  related  only  to  procedural 
defects  they  likewise  show  that  the  Board  was 
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familiar  with  and  had  considered  the  merits  of 
petitioner's  case.  The  concluding  two  sentences  of 
the  final  paragraph  of  the  Board's  decision 
reading  as  follows: 

'The  facts  asserted  in  the  motion  to  reopen 
are  not  persuasive  that  this  case  merits  the 
exercise  of  the  discretionary  authority  to  sus- 
pend deportation.  After  careful  review  of  the 
record,  it  is  our  considered  opinion  that  a  re- 
opening of  the  proceeding  is  not  warranted 
and  counsel's  motion  will,  therefore,  be  denied.' 

indicate  to  the  court  that  the  Board  after  recog- 
nizing petitioner's  right  to  apply  for  suspension 
of  deportation  and  thus  invoke  the  discretion  of 
the  Attorney  General  reviewed  its  own  record  of 
her  case  which  obviously  was  before  and  avail- 
able to  it,  considered  the  showing  as  made  and 
exercised  its  discretion  on  behalf  of  the  Attorney 
General  on  the  merits  of  any  application  for  sus- 
pension of  deportation  that  might  be  made  as 
proposed  in  the  motion  to  reopen  and  did  so  un- 
favorably by  denying  the  motion  to  reopen  depor- 
tation proceedings. 

"The  Board's  right  to  rely  upon  the  findings 
of  an  earlier  hearing  on  petitioner's  deportability 
in  exercising  its  discretion  is  supported  by  Adel  v. 
Shaughnessy,  supra;  Kavadias  v.  Cross,  82  F. 
Supp.  716. 

"The  manner  in  which  the  discretion  is  exer- 
cised is  not  a  controlling  factor  where  the  claim 
is  as  here  that  discretion  has  not  been  exercised. 
Accardi  v.  Shaughnessy,  supra. 

"In  the  case  of  James  v.  Shaughnessy,  202  F. 
2d  519  where  an  application  for  suspension  of  de- 
portation had  been  denied  and  the  claim  was  that 
its  denial  was  not  the  result  of  an  actual  exercise 
of  discretion  but  of  an  unlawful  refusal  to  exer- 
cise it,  Judge  Chase  in  speaking  for  the  Court  of 
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Appeals  upon  relator's  appeal  from  a  denial  of  a 
writ,  affirmed  the  lower  court,  stating: 

'The  appellant  does  not  now  raise  any  ques- 
tion as  to  the  deportation  order  itself.  Admit- 
tedly he  is  deportable  on  the  ground  above 
stated;  and  if  his  application  for  the  suspen- 
sion of  the  order  has  been  duly  considered  and 
decision  reached  on  an  overall  evaluation  of  the 
circumstances  shown,  this  appeal  must  fail.' 

"So  here  it  is  the  court's  conclusion  that  peti- 
tioner, concededly  deportable  under  a  valid  order 
of  deportation,  has  in  effect  received  considera- 
tion of  an  application  for  suspension  of  deporta- 
tion, the  application  being  by  way  of  a  motion  to 
reopen  proceedings,  and  a  decision  was  reached 
thereon  by  an  overall  evaluation  of  the  facts  and 
circumstances  revealed  by  the  motion  to  reopen 
as  well  as  the  record  already  before  the  Board 
as  a  result  of  earlier  hearings.  Under  such  cir- 
cumstances the  petition  should  be  dismissed." 

It  is  submitted  that  the  record  in  this  appeal 
clearly  shows  the  District  Court's  thorough  familiarity 
with  the  issues  of  fact  and  principles  of  law  involved, 
and  that  the  court  correctly  held  appellant  not  to  be 
entitled  as  a  matter  of  right  to  a  hearing  upon  the  issue 
of  suspension  of  deportation,  and  further,  that  the 
Board  of  Immigration  Appeals  did  exercise  its  discre- 
tion for  the  Attorney  General  in  denying  appellant's 
motion  to  reopen  the  hearing. 
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III. 

Appellant's  Argument 

The  principal  contentions  set  forth  in  appellant's 
opening  brief  have  been  answered  in  Arguments  I  and 
II  herein.  However,  we  shall  briefly  refer  to  that  por- 
tion of  appellant's  argument  which  maintains,  in 
effect,  that  the  subject  case  is  distinguishable  from 
those  cases  relied  upon  by  appellee  which  hold  that 
the  issue  of  suspension  of  deportation  may  be  con- 
sidered and  determined  without  the  necessity  of  a  hear- 
ing upon  that  issue.  Appellant  attempts  to  distinguish 
the  holdings  in  such  cases  from  the  subject  case  upon 
the  contention  that  in  the  subject  case  appellant  has 
established,  in  her  motion  to  reopen  the  deportation 
hearing,  a  prima  facie  case  as  to  her  eligibility  for 
suspension  of  deportation;  whereas,  it  is  asserted,  in 
those  cases  holding  a  hearing  unnecessary  upon  the 
issue  of  suspension  of  deportation,  it  appeared  from 
the  record  that  the  petitioner  was  not  entitled  to  sus- 
pension of  deportation.  Appellant  further  argues  that 
such  an  interpretation  is  required  by  the  regulations  in 
that  the  Board  of  Immigration  Appeals  is  not  given 
the  power  to  pass  upon  applications  for  suspension  of 
deportation  except  in  an  appellate  capacity  following 
the  making  of  a  record  before  a  special  inquiry  officer. 
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In  attempting  to  thus  distinguish  those  cases  from 
the  subject  case,  he  points  out  that  in  United  States 
ex  rel.  James  v.  Shaughnessy,  202  F.  2d  519  (C.A.  2, 
1953),  cited  by  the  court  below  in  its  decision,  and 
Kavadias  v.  Cross,  82  F.  Supp.  716  (D.C.  N.D.  Indi- 
ana, 1948)  (reversed  on  other  grounds,  177  F.  2d 
497  (C.A.  7,  1949)),  and  United  States  ex  rel.  Adel  v. 
Shaughnessy,  183  F.  2d  371  (C.A.  2,  1950),  relied 
upon  by  appellee,  the  petitioners  therein  made  no 
prima  facie  showing  that  they  were  eligible  for  sus- 
pension of  deportation.  Appellant's  argument,  sum- 
marized, appears  to  be  that  in  such  cases  the  Board 
of  Immigration  Appeals  can  exercise  its  discretion  and 
deny  suspension  of  deportation  on  the  record  of  the 
deportation  hearing  without  a  further  hearing  on  the 
application  to  suspend  deportation,  but  that  in  the  sub- 
ject case  there  must  be  a  hearing  on  the  application 
because  appellant  has  made  a  prima  facie  showing  of 
eligibility  for  suspension  of  deportation. 

But  the  decisions  cited  do  not  permit  the  limited 
construction  appellant  would  have  the  Court  apply. 
The  decisions  not  only  hold  that  the  petitioners  therein 
were  entitled  to  an  exercise  of  the  discretion  of  the 
Attorney  General  on  the  issue  of  suspension  of  de- 
portation, but  that  such  discretion  had  been  exercised. 
What  exercise  of  discretion  was  necessarj'^  if  the  peti- 
tioners had  not  made  a  prima  facie  showing  of  eligi- 
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bility  for  suspension?  In  such  cases  no  exercise  of 
discretion  is  necessary  because  the  petitioner  is  pre- 
cluded from  suspension  of  deportation  as  a  matter 
of  law. 

It  is  submitted  that  the  decisions  referred  to  did 
not  turn  on  the  question  of  whether  the  petitioners 
therein  were  eligible  for  suspension  of  deportation, 
but  rather  were  decided  upon  the  courts'  rulings  that, 
apart  from  the  question  of  eligibility,  the  Board  of 
Immigration  Appeals  could  and  did  refuse  to  exercise 
its  authority  to  suspend  deportation.  Reference  to  the 
decisions  indicates  such  to  be  the  holding  of  the  courts : 

"We  agree  with  this  statement  of  the  district 
judge:  'As  I  read  the  record,  relator's  applica- 
tions were  refused  not  because  the  Board  had  no 
power  to  grant  the  application,  nor  because  it 
found  that  relator  had  not  proved  good  moral 
character  for  five  years  previous,  nor  because  she 
failed  to  prove  seven  years'  residence  in  the  Unit- 
ed States  *  *  *  In  other  words,  the  Board,  while 
admitting  that  relator  was  qualified  to  ask  for  the 
relief,  exercised  its  discretion  and  ruled  against 
her.'  "  (Emphasis  supplied.)  United  States  ex  rel. 
Adel  V.  Shaughnessy,  183  F.  2d  371,  372  (C.A.  2, 
1950). 

In  United  States  ex  rel.  James  v.  Shaughnessy, 
202  F.  2d  519  (C.A.  2,  1953),  a  special  inquiry  of- 
ficer found  the  respondent  therein  "eligible  for  the 
privilege  of  suspension  of  deportation,"  but  neverthe- 
less had  recommended  deportation.  The  Commissioner 
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of  Immigration  subsequently  denied  suspension  of  de- 
portation, and  respondent  petitioned  for  a  writ  of 
habeas  corpus.  In  its  decision  affirming  the  district 
court's  order  denying  the  writ,  the  Court  stated: 

"On  the  contrary,  it  is  abundantly  clear  that  he  has 
been  given  administrative  consideration  of  his 
application  on  the  basis  of  individual  merit,  or 
the  lack  of  it,  with  recognition  of  his  right  to  make 
the  application.  As  the  opinion  of  the  Board  of 
Appeals  disclosed,  its  decision  was  an  actual  ex- 
ercise of  discretion  in  the  light  of  'respondent's 
own  statements  and  other  evidence  of  record'." 

In  Kavadias  v.  Cross,  82  F.  Supp.  716  (reversed 
on  other  grounds  177  F.  2d  497  (C.A.  7,  1949))  the 
district  court  held  that  the  action  of  the  Board  in 
denying  the  petitioner's  application  for  suspension 
was  not  arbitrary  in  view  of  the  fact  that  the  petition- 
er therein  had  not  proved  good  moral  character  during 
the  five  years  preceding  his  application  for  suspension 
of  deportation,  a  prerequisite  to  eligibility  under  the 
statute  there  under  consideration.  In  relation  to  the 
application  for  suspension,  the  Court  observed: 

"In  considering  these  questions,  emphasis  must 
be  placed  upon  the  fact  that  a  deportation  hear- 
ing had  been  afforded  the  petitioner  before  he 
applied  for  a  suspension  under  §  155(c).  Of 
course,  he  was  not  in  a  position  in  1941,  when  the 
hearing  was  conducted,  to  apply  for  such  a  sus- 
pension. And  as  a  result  of  that  hearing,  a  de- 
portation order  was  issued  and  was  unexecuted 
and  outstanding  against  him  for  more  than  five 
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years  before  the  petitioner  created  the  situation 
which  qualified  him  to  make  an  application  for  a 
suspension  of  the  order.  In  other  words,  his  de- 
portation status  had  already  been  fixed  in  accord- 
ance with  existing  administrative  procedure  long 
before  he  became  entitled  to  make  an  application 
for  a  suspension.  It  would  thus  appear  that  the 
regulations  governing  the  procedure  to  be  followed 
by  the  Immigration  Service  Inspector  in  deporta- 
tion proceedings,  as  regards  suspensions  under  § 
155  (c) ,  could  not  and  need  not  have  been  observed 
in  this  case.  Indeed,  the  petitioner  himself  recog- 
nized this  by  the  filing  of  his  motion  with  the 
Board  of  Immigration  Appeals  to  'reopen  and  re- 
consider' his  deportation  order. 

"But  regardless  of  this,  it  would  seem  that  the 
Board  of  Immigration  Appeals  would  necessarily 
have  to  consider  this  motion  and  exercise  the  dis- 
cretion allowed  in  suspension  applications  'hon- 
estly and  in  good  faith  and  not  arbitrarily  or  ca- 
priciously.' United  States  ex  rel.  Weddeke  v. 
Watkins,  supra."    (Emphasis  supplied.) 

Appellee  submits  that  a  fair  analysis  of  the  cited 
decisions,  supra,  necessitates  the  conclusion  that  due 
process  does  not  require  a  hearing  upon  the  issue  of 
suspension  of  deportation,  regardless  of  the  question 
of  eligibility,  where,  as  here,  there  are  no  regulations 
directing  the  manner  in  which  an  application  for  sus- 
pension of  deportation  can  be  made  or  considered.  Two 
additional  cases  relied  upon  by  appellee  in  the  court 
below  (R.  8,  pp.  2,  3),  which  are  not  discussed  in  ap- 
pellant's brief,  clearly  demonstrate  the  validity  of  this 
interpretation  Arakas  v.  Zimmerman,  200  F.  2d  322 
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(C.A.  3,  1952),  and  United  States  ex  rel.  Kaloudis  v. 
Shaughnessij,  180  F.  2d  489  (C.A.  2,  1950)  both  are 
cases  in  which  applications  for  suspension  of  deporta- 
tion were  denied  without  a  hearing  on  the  issue,  al- 
though it  was  conceded  that  the  applicants  were 
eligible  for  such  relief.  In  the  Kaloudis  case,  supra. 
Judge  Learned  Hand,  for  the  Court,  stated : 

'The  interest  which  an  alien  has  in  continued 
residence  in  this  country  is  protected  only  so  far 
as  Congress  may  choose  to  protect  it;  Congress 
may  direct  that  all  shall  go  back,  or  that  some 
shall  go  back  and  some  may  stay ;  and  it  may  dis- 
tinguish between  the  two  by  such  tests  as  it  thinks 
appropriate.  The  relator  does  not  challenge  the 
test  here  applied,  so  far  as  concerns  the  deporta- 
tion order  itself;  he  agrees  that,  so  far  as  his  in- 
trest  in  residing  in  this  counti-y  was  protected 
by  statute — in  so  far  as  it  was  'a  legally  protect- 
ed interest' — it  had  been  forfeited.  His  position 
is  that,  being  concededly  eligible  for  suspension 
of  deportation,  he  was  entitled  to  the  exercise  of 
the  Attorney  GeneraVs  discretion,  and  that  it 
appears  that  this  has  not  been  in  fact  exercised 
in  accordance  with  the  limitations,  ivhich  must  be 
assumed  to  confine  it.  Unless  he  is  to  be  permitted 
a  hearing  to  show  that  it  has  not  been  so  exercised, 
he  says  that  he  will  be  denied  'due  process  of  law.' 
It  does  not  appear  from  the  record  that  the  At- 
torney General — through  the  Board,  his  delegate 
— has  exercised  his  discretion  in  disregard  of  any 
implied  limitations.  We  will  assume  arguendo 
that  the  contrary  might  appear:  i.e.,  that  the  rea- 
son given  might  be  so  clearly  irrelevant  that  a 
court  could  say  that  the  Attorney  General  had 
transgressed  the  statute.  Suppose,  for  example, 
that  he  denied  suspension  because  the  alien  had 
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become  too  addicted  to  attending  baseball  games, 
or  had  bad  table  manners.  But  membership,  even 
past  membership,  in  an  organization  which  the 
Attorney  General  has  'proscribed'  may  make  an 
alien's  continued  residence  prejudicial  to  the 
public  weal.  True,  without  an  inquiry  we  cannot 
know  whether  membership  in  the  'Order'  is  preju- 
dicial; for  we  cannot  tell  whether  the  Attorney 
General  had  adequate  grounds  for  'proscribing'  it. 
On  the  other  hand  we  cannot  say  that  he  did  not ; 
and,  if  the  relator  has  the  privilege  of  inquiring 
into  the  grounds,  he  has  been  wronged,  and  the 
writ  should  have  gone.  An  alien  has  no  such  privi- 
lege; unless  the  ground  stated  is  on  its  face  in- 
sufficient, he  must  accept  the  decision,  for  it  was 
made  in  the  'exercise  of  discretion,'  which  we  have 
again  and  again  declared  that  we  will  not  review." 
(Emphasis  supplied.) 

In  the  subject  case,  appellant  submitted  her  mo- 
tion to  reopen  the  deportation  proceedings  to  the 
Board  of  Immigration  Appeals.  Such  procedure  is  pro- 
vided for  in  Title  8,  Code  of  Federal  Regulations, 
Part  6.2.  Title  8,  Code  of  Federal  Regulations,  Part 
6.1(d)  provides  as  follow^: 

*^Powers  of  the  Board — (1)  Generally.  Subject 
to  any  specific  limitation  prescribed  by  this  chap- 
ter, in  considering  and  determining  cases  before 
it  as  provided  in  this  part  the  Board  shall  exer- 
cise such  discretion  and  authority  conferred  upon 
the  Attorney  General  by  law  as  is  appropriate  and 
necessary  for  the  disposition  of  the  case,  except 
that  the  Board  shall  have  no  authority  to  consider 
or  determine  the  manner,  at  whose  expense,  or  to 
which  country  an  alien  shall  be  deported.  (Em- 
phasis supplied.) 
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Under  the  authority  set  forth  in  Part  6.1(d)  the 
Board  of  Immigration  Appeals  properly  exercised  the 
discretion  of  the  Attorney  General  in  denying  the 
motion  to  reopen,  and  likewise  determined  the  issue 
of  suspension  of  deportation  in  so  acting.  A  hearing 
on  the  issue  of  suspension  of  deportation  was  unneces- 
sary, inasmuch  as  neither  the  statute  nor  the  regu- 
lations provide  for  a  hearing  on  such  application  where 
the  deportation  hearing  was  concluded  prior  to  the  en- 
actment of  the  statute  providing  the  authority  for 
applying  for  suspension  of  deportation. 

CONCLUSION 

Appellant,  concededly  deportable  under  a  valid 
order  of  deportation,  has  received  full  consideration 
upon  the  issue  of  suspension  of  deportation.  A  decision, 
adverse  to  her,  was  made  without  a  hearing  upon  the 
issue,  after  an  overall  evaluation  of  the  facts  and  cir- 
cumstances revealed  by  the  .motion  to  reopen  the  de- 
portation hearing  as  well  as  the  record  already  before 
the  Board  of  Immigration  Appeals  on  the  earlier  pro- 
ceeding. Such  decision  constituted  an  exercise  of  dis- 
cretion of  the  Attorney  General  or  his  authorized  dele- 
gate, the  Board  of  Immigration  Appeals,  under  the 
provisions  of  the  Immigration  and  Nationality  Act 
of  1952.  A  hearing  on  the  issue  of  suspension  of  de- 
portation was  unnecessary  because  neither  the  statute 
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nor  the  regulations  promulgated  thereunder  provide 
for  a  hearing  on  that  issue  in  cases  where,  as  here,  the 
deportation  hearing  was  concluded  prior  to  the  time 
when  Congress  authorized  suspension  of  deportation 
for  persons  occupying  the  status  which  appellant 
claims. 

For  the  above  reasons,  it  is  respectfully  urged  that 
the  decision  of  the  court  below  be  affirmed. 

Respectfully  submitted, 

CHARLES  P.  MORIARTY 

United  States  Attorney 

RICHARD  F.  BROZ 
Assistant  United  States  Attorney 
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In  the  United  States  District  Court  for  the  North- 
em  District  of  California,  Southern  Division 

No.  34395 

CHARLOTTE  S.  HOUSTON,  Plaintiff, 

vs. 

THE  CANADA  LIFE  ASSURANCE  COM- 
PANY, NEW  YORK  LIFE  INSURANCE 
COMPANY,  and  JEFFERSON  STANDARD 
LIFE  INSURANCE  COMPANY, 

Defendants. 

PETITION  FOR  REMOVAL 

To  the  Judges  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
em  Division: 

The  petition  of  The  Canada  Life  Assurance  Com- 
pany respectfully  shows: 

I. 

On  the  4th  day  of  January,  1955,  an  action  was 
commenced  against  petitioner  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County 
of  Alameda,  entitled  Charlotte  S.  Houston,  Plain- 
tiff, vs.  The  Canada  Life  Assurance  Company,  New 
York  Life  Insurance  Company,  and  Jefferson 
Standard  Life  Insurance  Company,  Defendants, 
numbered  262581,  by  the  service  upon  petitioner  of 
a  summons  and  complaint,  copies  of  which  are  an- 
nexed hereto.  No  further  proceedings  have  been  had 
therein. 
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II. 

The  claims  of  plaintiff  against  the  New  York  Life 
Insurance  Company  and  the  Jefferson  Standard 
Life  Insurance  Company  are  claims  and  causes  of 
action  separate  and  independent  from  the  claims 
against  petitioner. 

III. 

The  above  described  action  is  one  which  this 
Court  has  original  jurisdiction  under  the  provisions 
of  Title  28,  United  States  Code,  §1332,  and  is  one 
which  may  be  removed  to  this  Court  by  petitioner, 
defendant  herein,  pursuant  to  the  provisions  of 
Title  28,  United  States  Code,  §  1441,  in  that  it  is  a 
civil  action  wherein  the  matter  in  controversy  ex- 
ceeds the  sum  or  value  of  Three  Thousand  Dollars 
($3,000.00)  exclusive  of  interest  and  costs,  and  is  be- 
tween citizens  of  different  states. 

IV. 

Petitioner  is  informed  and  believes  and  there- 
fore alleges  that  plaintiff,  Charlotte  S.  Houston,  at 
the  time  this  action  was  commenced,  was  and  still 
is  a  citizen  of  the  State  of  California,  and  defend- 
ant The  Canada  Life  Assurance  Company,  at  the 
time  this  action  was  commenced  was  and  still  is  a 
corporation  incorporated  under  the  laws  of  Can- 
ada, and  was  not  and  is  not  incorporated  imder  the 
laws  of  the  State  of  California,  and  defendant  New 
York  Life  Insurance  Company,  at  the  time  this 
action  was  commenced  was  and  still  is  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of 
New  York,  and  was  not  and  is  not  incorporated  un- 
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der  the  laws  of  the  State  of  California,  and  defend- 
ant Jefferson  Standard  Life  Insurance  Company, 
at  the  time  this  action  was  commenced  was  and  still 
is  a  corporation  incorporated  under  the  laws  of 
the  State  of  North  Carolina,  and  was  not  and  is 
not  incorporated  under  the  laws  of  the  State  of 
California. 

V. 
Your  petitioner  herein  files  and  presents  herewith 
a  bond  with  good  and  sufficient  surety  in  the  penal 
sum  of  Two  Hundred  Fifty  Dollars  ($250.00)  con- 
ditioned as  required  hj  Acts  of  Congress  on  that 
behalf  duly  made  and  provided,  that  petitioner  will 
pay  all  costs  and  disbursements  incurred  by  reason 
of  the  removal  proceeding  should  it  be  determined 
that  this  case  is  not  removable  or  is  improperly 
removed. 

Wherefore,  your  petitioner  prays  that  this  cause 
proceed  in  this  Court  as  an  action  properly  removed 
thereto. 

KEESLINC  &  KEESLING, 
HENRY  C.  CLAUSEN, 
/s/  By   HENRY  C.  CLAUSEN, 
Attorneys  for  Petitioner 

Duly  Verified. 
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Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  Alameda 

Action  No.  262581 

Charlotte  S.  Houston,  Plaintiff,  vs.  The  Canada 
Life  Assurance  Comioany,  New  York  Life  In- 
surance Company,  and  Jefferson  Standard  Life 
Insurance  Company,  Defendants. 

SUMMONS 

The  People  of  the  State  of  California  to  The  Can- 
ada Life  Assurance  Company,  New  York  Life 
Insurance  Company,  and  Jefferson  Standard 
Life  Insurance  Company,  Defendants: 

You  are  hereby  directed  to  appear  and  answer 
the  complaint  filed  in  the  County  of  Alameda  in  an 
action  entitled  as  above,  brought  against  you  in  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  Alameda,  within  ten  days  after 
the  service  on  you  of  this  summons — if  served 
within  said  County,  or  within  thirty  days  if  served 
elsewhere. 

You  are  hereby  notified  that  unless  you  appear 
and  answer  as  above  required,  the  said  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded 
in  the  complaint  as  arising  upon  contract,  or  will 
apply  to  the  Court  for  any  other  relief  demanded 
in  the  complaint. 

Witness  my  hand  and  the  seal  of  the  Superior 
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Court  of  the  State  of  California  in  and  for  the 
County  of  Alameda  this  4th  day  of  January,  1955. 

[Seal]  Jack  G.  Blue,  Clerk 

By   Eugene  J.  Donlon,  Deputy 
Angell  and  Adams, 
Attorneys  for  Plaintiff 

Served  on  Walsh,   Asst.   Secy   &   Legal  Officer 

1/12/54. 

[Title  of  Superior  Court  and  Cause  No.  262581] 

COMPLAINT  UPON  LIFE  INSURANCE 
CONTRACTS 

Comes  now  plaintiff  above  named  and  for  a  first 
cause  of  action  alleges: 

I. 

Plaintiff  at  all  times  herein  mentioned  has  been 
and  now  is  a  resident  of  the  County  of  Alameda, 
State  of  California,  and  is  the  widow  of  William 
M.  Houston,  also  known  as  William  Mark  Houston. 

II. 

Prior  to  February  22,  1954  said  William  M. 
Houston  was  a  resident  of  the  City  of  Berkeley, 
County  of  Alameda,  State  of  California.  On  Feb- 
ruary 22,  1954  said  William  M.  Houston  died  at  his 
residence  in  said  city  and  county  as  a  result,  di- 
rectly and  independently  of  all  other  causes,  of 
bodily  injury  effected  solely  through  external,  vio- 
lent and  accidental  cause,  to-wit,  the  accidental  dis- 
charge of  a  rifle  being  carried  by  said  decedent. 
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III. 

On  February  22,  1954,  said  decedent  was  the 
named  insured  of  a  ceitain  policy  of  life  insurance 
issued  by  defendant,  The  Canada  Life  Assurance 
Company,  No.  1,003,546,  issued  as  of  November  3, 
1953  in  the  face  amount  of  $10,000.00,  subject  to 
family  income  provision  therein  contained.  At  the 
date  of  issue  of  said  policy,  to-wit,  November  3, 
1953  said  William  M.  Houston,  named  insured 
therein,  was  a  resident  of  the  City  of  Berkeley, 
County  of  Alameda,  State  of  California.  All  prem- 
iums payable  by  the  insured  under  the  terms  of 
said  policy  to  February  22,  1954  have  been  paid. 
Plaintiff  is  the  named  beneficiary  of  said  life  insur- 
ance policy  and  there  are  no  loans  or  other  indebt- 
edness payable  to  said  defendant  pursuant  to  or 
secured  by  said  policy.  Plaintiff  has  submitted  to 
said  defendant.  The  Canada  Life  Assurance  Com- 
pany, due  proof  of  decedent's  death  from  accidental 
cause  in  compliance  with  all  requirements  of  said 
policy. 

IV. 

Under  said  family  income  provision  attached  to 
and  made  a  part  of  said  policy  No.  1,003,546,  issued 
by  said  defendant  The  Canada  Life  Assurance  Com- 
pany, plaintiif  is  entitled  to  receiA'e  a  ^laranteed 
income  of  $200.00  per  month,  commencing  February 
22,  1954  and  thereafter  a  like  sum  on  the  same  day 
of  each  month  to  and  including  September  24,  1963, 
together  with  the  sum  of  $10,000.00  on  September 
24,  1963.  Said  plaintiff  further  has  the  right  under 
said  policy  to  elect  to  commute  said  monthly  pay- 
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ments  and  receive  a  commuted  value  determined  as 
set  forth  in  said  policy.  The  commuted  value  of 
said  policy  is  approximately  the  sum  of  $27,390.00. 

V. 

Defendant,  The  Canada  Life  Assurance  Com- 
pany, has  refused  to  pay  plaintiff  the  amounts  pay- 
able to  plaintiff  under  and  pursuant  to  the  terms 
of  said  policy  except  only  the  amount  of  premimns 
heretofore  paid  by  said  decedent  thereunder  and 
said  defendant  disclaims  any  other  or  further  lia- 
bility thereunder. 

Wherefore,  plaintiff  prays  judgment  as  herein- 
after set  forth. 

As  and  for  a  second  cause  of  action,  plaintiff 
alleges  as  follows: 

I. 

Plaintiff  hereby  incorporates  the  allegations  of 
Paragraphs  I  and  II  of  the  first  cause  of  action  to 
the  same  extent  as  though  set  forth  in  full  herein. 

II. 

On  Febniaiy  22,  1954,  said  decedent  was  the 
named  insured  of  two  life  insurance  policies  issued 
by  defendant  New  York  Life  Insurance  Company, 
as  follows,  to-wit: 

1.  Policy  No.  6,851,866,  issued  November  3,  1920, 
in  the  face  amount  of  $2,000.00;  and 

2.  Policy  No.  6,851,867,  issued  November  3,  1920, 
in  the  face  amount  of  $3,000.00. 

Each  of  said  policies  provide  for  the  payment 
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to  the  beneficiary  thereof  of  double  the  face  amount 
of  such  policy  upon  receipt  of  due  proof  that  the 
death  of  the  insured  resulted  directly  and  independ- 
ently of  all  other  causes  from  bodily  injury  ef- 
fected solely  through  external,  violent  and  ac- 
cidental cause. 

III. 
All  premiums  payable  under  said  policies  of  de- 
fendant New  York  Life  Insurance  Company  from 
the  date  of  issue  to  February  22,  1954  have  been 
paid  and  there  are  no  loans  or  other  indebtedness 
payable  to  said  defendant  pursuant  to  or  secured  by 
said  policies,  or  either  of  them.  Plaintiff  is  the 
named  beneficiary  of  each  of  said  policies.  Plaintiff 
has  submitted  to  said  defendant  New  York  Life 
Insurance  Company  due  proof  of  decedent's  death 
from  accidental  cause  in  compliance  with  all  re- 
quirements of  each  of  said  policies. 

IV. 

Defendant,  New  York  Life  Insurance  Company, 
has  acknowledged  liability  and  has  paid  or  agreed 
to  pay  to  plaintiff  the  face  amount  of  each  of  said 
policies  under  and  pursuant  to  the  terms  thereof, 
but  has  refused  to  pay  and  disclaims  all  liability 
under  the  double  indemnity  provisions  of  each  of 
said  policies. 

Wherefore,  plaintiff  prays  judgment  as  herein- 
after set  forth. 

As  and  for  a  third  cause  of  action,  plaintiff  al- 
leges as  follows: 
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I. 

Plaintiff  hereby  incorporates  the  allegations  of 
Paragraphs  I  and  II  of  the  first  cause  of  action 
to  the  same  extent  as  though  set  forth  in  full  herein. 

II. 

On  February  22,  1954,  said  decedent  was  the 
named  insured  of  a  policy  of  life  insurance  issued 
by  defendant,  Jefferson  Standard  Life  Insurance 
Company,  Policy  No.  269,415,  issued  March  29, 
1926  in  the  face  amount  of  $5,000.00,  which  said 
policy  contains  an  undertaking  by  defendant,  Jef- 
ferson Standard  Life  Insurance  Company,  to  pay 
double  the  face  amount  of  said  policy  if  the  death 
of  the  insured  results  directly  and  independently 
of  all  other  causes,  from  bodily  injury,  effected 
solely  through  external,  violent,  and  accidental 
means. 

III. 

All  premiums  payable  under  said  policy  of  de- 
fendant, Jefferson  Standard  Life  Insurance  Com- 
pany, from  the  date  of  issue  to  February  22,  1954 
have  been  paid  and  there  are  no  loans  or  other  in- 
debtedness payable  to  said  defendant  pursuant  to 
or  secured  by  said  policy.  Plaintiff  is  the  named 
beneficiary  under  said  policy.  Plaintiff  has  sub- 
mitted to  said  defendant,  Jefferson  Standard  Life 
Insurance  Company,  due  proof  of  decedent's  death 
from  accidental  cause  in  compliance  with  all  re- 
quirements of  said  policy. 
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IV. 

Defendant,  Jefferson  Standard  Life  Insurance 
Company,  has  acknowledged  liability  and  has  paid 
or  agreed  to  pay  to  plaintiff  the  face  amount  of  said 
policy,  but  has  refused  to  pay  the  amount  payable 
to  said  beneficiary  by  reason  of  the  double  indem- 
nity provision  of  said  policy. 

.  i 

Wherefore,  plaintiff  prays  judgment  as  herein- 
after set  forth. 

Wlierefore,  plaintiff  prays  judgment,  as  follows: 

(1)  Upon  the  first  cause  of  action  against  de- 
fendant, The  Canada  Life  Assurance  Company,  the 
sum  of  $27,390.00,  being  the  commuted  value  of 
said  policy  on  February  22,  1954,  together  with  in- 
terest thereon  at  the  rate  of  7%  per  annum  from 
February  22,  1954  to  date  of  judgment. 

(2)  Upon  the  second  cause  of  action  against  de- 
fendant. New  York  Life  Insurance  Company,  the 
sum  of  $5,000.00,  together  with  any  and  all  other 
sums  payable  under  and  pursuant  to  said  policies 
by  reason  of  the  double  indemnity  provision  there- 
in contained,  together  with  interest  on  said  total 
sum  at  the  rate  of  7%  per  annum  from  February 
22, 1954  to  date  of  judgment. 

(3)  Upon  the  third  cause  of  action  against  de- 
fendant, Jefferson  Standard  Life  Insurance  Com- 
pany, in  the  sum  of  $5,000.00,  together  with  any 
and  all  other  sums  payable  under  and  pursuant  to 
said  policy  by  reason  of  the  double  indemnity  pro- 
vision therein  contained,  together  with  interest  on 
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said  sum  at  the  rate  of  1%  per  annum  from  Feb- 
ruary 22,  1954  to  date  of  judgment. 

(4)  Against  all  of  said  defendants,  for  plaintiiff^s 
costs  of  suit  herein  incurred. 

(5)  Against  all  of  said  defendants,  for  such  other 
and  further  relief  as  to  the  Court  seems  just. 

Dated:  December  16,  1954. 

Angell  and  Adams, 
/s/  By  Robert  M.  Adams,  Jr., 

Attorneys  for  Plaintiff 
Duly  Verified. 
[Endorsed] :  Filed  Jan.  14,  1955. 


[Title  of  Superior  Court  and  Cause  No.  34395.] 

BOND  ON  REMOVAL 

Know  All  Men  By  These  Presents: 

That  we.  The  Canada  Life  Assurance  Company, 
New  York  Life  Insurance  Company  and  Jefferson 
Standard  Life  Insurance  Company,  Defendants  in 
the  above  entitled  suit,  as  Principal,  and  Fidelity 
and  Deposit  Company  of  Maryland,  a  corporation 
organized  under  the  laws  of  the  State  of  Mary- 
land, as  Surety,  are  held  and  firmly  bound  unto 
Charlotte  S.  Houston,  Plaintiff,  above  named,  in 
the  sum  of  Two  Hundred  Fifty  and  No/100 
($250.00)  Dollars,  lawful  money  of  the  United,  for 
the  payment  whereof,  well  and  truly  to  be  made, 
we  hereby  bind  ourselves,  our  heirs,  executors,  suc- 
cessors and  assigns,  jointly  and  severally  by  these 
presents. 
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The  Condition  Of  This  Obligation  Is  Such,  that 
whereas  the  said  Principal  has  filed,  or  is  about  to 
file  their  petition  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Alameda,  praying  for  the  removal  of  a  certain  cause 
therein  pending,  as  above  entitled,  wherein  Char- 
lotte S.  Houston  is  the  Plaintiff  and  the  said  Prin- 
cipal is  the  defendants  to  the  Southern  Division 
of  the  United  States  District  Court  for  the  North- 
ern District  of  California. 

Now,  Therefore,  if  the  said  Principal  shall  enter 
in  the  said  United  States  District  Court,  within 
thirty  (30)  days  from  the  date  of  filing  their  said 
petition  for  removal,  a  certified  copy  of  the  record 
in  said  suit,  and  also  shall  appear  therein,  and  shall 
well  and  truly  pay  all  costs  that  may  be  awarded 
by  the  said  United  States  District  Court  if  said 
Court  shall  hold  that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  then  this  obligation 
shall  be  void ;  otherwise  it  shall  remain  in  full  force 
and  virtue. 

In  Witness  Whereof  the  Fidelity   and  Deposit 
Company  of  Maryland  has  caused  these  presents  to 
be  executed  this  14th  day  of  January,  1955. 
[Seal]  Fidelity  and  Deposit  Company  of 

Maryland, 
/s/  By   Erbon  Delventhal, 

Attorney-in-fact 

Notary  Public  Certificate  attached. 
[Endorsed]  :  Filed  January  14,  1955. 
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[Title  of  District  Court  and  Cause.] 

PETITION  OF  DEFENDANTS  JEFFERSON 
STANDARD  LIFE  INSURANCE  COM- 
PANY, A  CORPORATION,  AND  NEW 
YORK  LIFE  INSURANCE  COMPANY,  A 
CORPORATION,  FOR  REMOVAL  OF 
CAUSE  TO  THE  UNITED  STATES  DIS- 
TRICT COURT  FOR  THE  NORTHERN 
DISTRICT  OF  CALIFORNIA,  SOUTHERN 
DIVISION 

To  the  Honorable,  The  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division: 

Your  petitioners,  Jefferson  Standard  Life  Insur- 
ance Company,  a  corporation,  and  New  York  Life 
Insurance  Company,  a  corporation,  defendants  in 
the  above-entitled  action,  respectfully  show  to  the 
Honorable  Court: 

I. 

That  the  above-entitled  action  was  heretofore 
brought  and  is  now  pending  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County 
of  Alameda,  and  is  numbered  262581  in  the  records 
and  files  of  said  court. 

II. 

That  copy  of  summons  and  complaint  in  said 
action  were  received  by  each  petitioner  herein  on 
or  later  than  the  4th  day  of  January,  1955. 
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III. 

That  the  above-entitled  cause  is  a  civil  action,  to 
v^^it,  an  action  to  recover  benefits  under  policies  of 
life  insurance  therein  described.  That  the  matter 
therein  in  controversy  exceeds  the  sum  of  Three 
Thousand  Dollars  ($3,000),  exclusive  of  interest 
and  costs. 

IV. 

That  said  action  is  between  citizens  of  different 
states. 

V. 

That  plaintiff  Charlotte  S.  Houston  was  at  the 
time  of  commencement  of  said  action  and  ever  since 
has  been  and  now  is  a  citizen  of  the  United  States 
of  America  and  a  citizen,  resident  and  inliabitant 
of  the  State  of  California. 

YI. 

That  defendant,  The  Canada  Life  Assurance 
Company,  was  at  the  time  of  the  conmiencement  of 
said  action  and  ever  since  has  been  and  now  is  an 
alien  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  Dominion  of  Canada 
and  was  not  at  any  of  said  times  and  is  not  now 
a  citizen,  resident  or  inhabitant  of  the  State  of 
California. 

VII. 

That  defendant.  New  York  Life  Insurance  Com- 
pany, a  corporation,  was  at  the  time  of  the  com- 
mencement of  said  action  and  ever  since  has  been 
and  now  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
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of  New  York  and  a  citizen,  resident  and  inhabitant 
of  the  State  of  New  York  and  was  not  at  any  of 
said  times  and  is  not  now  a  citizen,  resident  or  in- 
habitant of  the  State  of  California. 

YIII. 

That  defendant,  Jefferson  Standard  Life  Insur- 
ance Company,  a  corporation,  was  at  the  time  of 
the  commencement  of  said  action  and  ever  since  has 
been  and  now  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  North  Carolina  and  a  citizen,  resident  and 
inhabitant  of  the  State  of  North  Carolina  and  was 
not  at  any  of  said  times  and  is  not  now  a  citizen, 
resident  or  inhabitant  of  the  State  of  California. 

IX. 

That  your  petitioners  have  not  filed  any  pleading 
or  otherwise  appeared  in  said  action  and  desire  to 
remove  the  same,  before  any  proceedings  are  taken 
therein,  into  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern 
Division,  said  Court  being  the  District  Court  of 
the  United  States  for  the  district  and  division 
within  which  such  action  is  pending. 

X. 

That  your  petitioners  offer  and  file  herein  a  bond 
with  good  and  sufficient  surety,  conditioned  that 
they  will  pay  all  costs  and  disbursements  incurred 
by  reason  of  the  removal  proceedings  should  it  be 
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Now,  Therefore,  if  said  Jefferson  Standard  Life 
Insurance  Company,  a  corporation,  and  New  York 
Life  Insurance  Company,  a  corporation,  shall  pay 
all  costs  and  disl^ursements  incun-ed  by  reason  of 
the  removal  proceedings  should  it  be  determined 
that  the  case  was  not  removable  or  was  improperly 
removed,  then  this  obligation  shall  be  void;  other- 
wise it  shall  remain  in  full  force  and  effect. 

In  Witness  Whereof,  the  undersigned  has  caused 
these  presents  to  be  executed  by  its  lawful  repre- 
sentative thereunto  duly  authorized  this  17th  day 
of  January,  1955. 

[Seal]  FIREMAN'S   FUND   INDEMNITY 

COMPANY,  a  corporation, 
/s/  By   A.  J.  CLEFFI, 

Its  Attorney-in-Fact 

Notary  Public  Certificate  attached. 
[Endorsed]  :  Filed  January  18,  1955. 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  SECURITY  FOR  COSTS 

Know  All  Men  By  These  Presents: 

That  the  undersigned,  Fireman's  Fund  Indem- 
nity Company,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California,  as  surety,  is  held  and  firmly  boimd 
unto  the  Clerk,  Marshal  or  other  officer  of  the  above 
entitled    coui-t,    and    unto    Charlotte    S.    Houston, 
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plaintiff  in  the  above  entitled  action,  in  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250),  lawful  money 
of  the  United  States  of  America,  for  payment  of 
which  sum  well  and  truly  to  be  made  the  under- 
signed does  bind  itself,  its  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

The  conditions  of  this  obligation  are  such  that: 
Whereas,  Jefferson  Standard  Life  Insurance 
Company,  a  corporation,  and  New  York  Life  In- 
surance Company,  a  corporation,  defendants  in  said 
action,  have  filed  or  are  about  to  file  a  petition  in 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  for  the 
removal  of  said  action  from  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County  of 
Alameda,  into  the  said  United  States  District 
Court; 

Now,  Therefore,  if  said  Jefferson  Standard  Life 
Insurance  Company,  a  corporation,  and  New  York 
Life  Insurance  Company,  a  corporation,  shall  pay 
all  fees  in  this  action  which  they  must  by  law  pay 
to  the  Clerk,  Marshal  or  other  officer  of  the  above 
entitled  court,  and  all  costs  in  this  action  which 
they  may  ultimately  be  required  to  pay  to  plaintiff, 
Charlotte  S.  Houston,  then  this  obligation  shall  be 
void;  otherwise  it  shall  remain  in  full  force  and 
effect. 

In  Witness  Whereof,  the  undersigned  has  caused 
these  presents  to  be  executed  by  its  lawful  repre- 
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sentative  thereunto  duly  authorized  this  17th  day  of 
January,  1955. 

[Seal]  FIREMAN'S  FUND  INDEMNITY 

COMPANY,  a  corporation, 
/s/  By   A.  J.  CLEFFI, 

Its  Attorney-in-Fact 

Notary  Public  Certificate  attached. 
[Endorsed] :   Filed  January  18,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ASSOCIATION  OF  ATTORNEYS 

To  Plaintiff  Aove  Named  and  to  Angell  &  Adams, 
Her  Attorneys: 

Tou  and  each  of  you  will  please  take  notice  that 
defendant  Jefferson  Standard  Life  Insurance  Com- 
pany, hereby  associates  Bledsoe,  Smith  &  Cathcart, 
315  Montgomery  Street,  San  Francisco,  California, 
with  the  undersigned,  as  attorneys  for  said  defend- 
ant. 

/s/  KEESLING  &  KEESLING, 

We  hereby  accept  the  foregoing  association. 

/s/  BLEDSOE,  SMITH  &  CATHCART 

Dated:  January  24,  1955. 
[Endorsed] :   Filed  January  27,  1955. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  NEW  YORK 
LIFE  INSURANCE  COMPANY 

Comes  now  one  of  the  above  named  defendants, 
New  York  Life  Insurance  Company,  a  corporation, 
hereinafter  referred  to  as  'Hhe  Company",  and  as 
and  for  its  separate  answer  to  the  complaint  on  file 
herein,  admits,  denies  and  alleges  as  follows: 

Answer  to  the  Second  Alleged  Cause  of  Action  in 
Plaintiff's  Complaint 
I. 
Answering  paragraph  I  of  plaintiff's  second  al- 
leged cause  of  action,  the  Company  admits  that  at 
all  times  mentioned  in  the  complaint  on  file  herein 
plaintiff  was,  and  still  is  a  resident  of  the  County 
of  Alameda,  State  of  California,  and  that  plaintiff 
is  the  widow  of  William  M.  Houston,  also  known 
as  William  Mark  Houston.  The  Company  further 
admits  that  prior  to  February  22,  1954,  said  Wil- 
liam M.  Houston  was  a  resident  of  the  City  of 
Berkeley,  County  of  Alameda,  State  of  California 
and  that  on  or  about  February  22,  1954,  said  Wil- 
liam M.  Houston  died  at  his  residence  in  said  city 
and  county.  Except  as  expressly  admitted  in  this 
paragraph,  the  Company  denies  each  and  every,  all 
and  singular,  the  allegations  of  said  paragraph  I. 

II. 

Answering  paragraph  II  of  plaintiff's  second  al- 
leged cause  of  action,  the  Company  admits  that  on 
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or  about  the  3rd  day  of  November,  1920,  it  issued 
its  policy  of  life  insurance  numbered  6,851,866  to 
and  on  the  life  of  said  William  M.  Houston  in  the 
face  amount  of  $2,000.00.  A  full,  true  and  correct 
copy  of  said  policy  of  life  insurance  is  annexed 
hereto,  marked  Exhibit  "A",  and  is  hereby  made 
a  part  of  this  answer  as  fully  as  though  here  set 
forth  at  length.  The  Company  admits  that  on  or 
about  the  3rd  day  of  November,  1920,  it  issued  its 
policy  of  life  insurance  numbered  6,851,867  to  and 
on  the  life  of  said  William  M.  Houston  in  the  face 
amount  of  $3,000.00.  A  full,  true  and  correct  copy 
of  said  policy  of  life  insurance  is  annexed  hereto, 
marked  Exhibit  "B",  and  is  hereby  made  a  part  of 
this  answer  as  fully  as  though  here  set  forth  at 
length.  The  Company  relies  upon  each  of  said 
policies  of  life  insurance  and  upon  each  and  every 
provision  contained  therein.  Except  as  expressly 
admitted  or  alleged  in  this  paragraph,  the  Company 
denies  each  and  every,  all  and  singular,  the  allega- 
tions of  said  paragraph  II. 

III. 

Answering  paragraph  III  of  plaintiff's  second 
alleged  cause  of  action,  the  Company  admits  the 
allegations  of  said  paragraph  III  except  the  allega- 
tion that  x^laintiff  has  submitted  to  the  Company 
due  proof  of  decedent's  death  from  accidental  cause 
in  compliance  with  all  requirements  of  each  of 
said  policies.  The  Company  denies  that  plaintiff 
has  submitted  to  it  due  proof,  or  any  proof  at  all, 
of  decedent's  death  from  accidental  cause,  as  re- 
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quired  by  each  of  said  policies  of  life  insurance. 
The  Company  alleges  that  plaintiff  has  not  fur- 
nished it  due  proof,  or  any  proof  at  all,  that  the 
death  of  said  William  M.  Houston  resulted  directly 
and  independently  of  all  other  causes  from  bodily 
injury  effected  solely  through  external,  violent  and 
accidental  cause,  and  that  such  death  occurred 
within  sixty  days  after  sustaining  such  injury;  as 
required  by  each  of  said  policies  of  life  insurance. 

IV. 

Answering  paragraph  IV  of  plaintiff's  second  al- 
leged cause  of  action,  the  Company  admits  that  it 
has  paid  or  agreed  to  pay  plaintiff  the  face  amount 
of  each  of  said  policies  of  life  insurance  and  that  it 
has  refused  to  pay  and  disclaims  all  liability  under 
the  double  indemnity  provisions  of  each  of  said 
policies. 

V. 

As  and  for  a  separate  defense  to  plaintiff's  sec- 
ond alleged  cause  of  action,  the  Comi^any  affirma- 
tively alleges  that  the  death  of  said  insured,  Wil- 
liam M.  Houston,  resulted  from  self  destruction. 

VI. 

As  and  for  a  further  and  separate  defense  to 
plaintiff's  second  alleged  cause  of  action,  the  Com- 
pany affirmatively  alleges  that  the  death  of  said 
insured,  William  M.  Houston,  resulted  from  physi- 
cal or  mental  injfirmity  or  from  illness  or  disease. 
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Answer  to  the  First  Alleged  Cause  of  Action  in 
Plaintiff's  Complaint 
I. 
Answering  paragraphs  I  and  II  of  plaintiff's  first 
alleged  cause  of  action,  the  Company  here  repeats, 
as  fully  as  though  here  set  foi-th  at  length,  the 
allegations  of  paragraph  I  of  its  answer  to  plain- 
tiff's second  alleged  cause  of  action. 

II. 

Answering  paragraphs  III,  IV  and  V  of  plain- 
tiff's first  alleged  cause  of  action,  the  Company 
alleges  that  it  has  no  information  or  belief  concern- 
ing the  allegations  of  said  paragraphs  III,  IV  and 
V  and,  placing  its  denial  upon  that  ground,  denies 
each  and  every,  all  and  singular,  the  allegations  of 
said  paragraphs  III,  IV  and  V. 

Answer  to  the  Third  Alleged  Cause  of  Action  in 
Plaintiff's  Complaint 
I. 
Answering  paragraph  I  of  plaintiff's  third  al- 
leged cause  of  action,  the  Company  here  repeats, 
as  fully  as  though  here  set  forth  at  length,  the 
allegations  of  paragraph  I  of  the  answer  to  plain- 
tiff's second  alleged  cause  of  action. 

II. 

Answering  paragraphs  II,  III  and  IV  of  plain- 
tiff's third  alleged  cause  of  action,  the  Company 
alleges  that  it  has  no  information  or  belief  con- 
cerning the  allegations  of  said  paragraphs  II,  III 
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and  IV  and,  placing  its  denial  upon  that  ground, 
denies  each  and  every,  all  and  singular,  the  allega- 
tions of  said  paragraphs  II,  III  and  IV. 

Wherefore,  this  answering  defendant.  New  York 
Life  Insurance  Company,  prays  that  plaintiff  take 
nothing  from  it  by  her  complaint  herein;  that  said 
defendant  be  dismissed  with  its  costs  of  suit  herein 
incurred;  and  that  said  defendant  have  such  other, 
further  and  different  relief  as  to  this  Court  shall 
seem  meet  and  proper  in  the  premises. 

/s/  MORRIS   M.   DOYLE, 

/s/  E.  M.  MANNON, 
/s/  McCUTCHEN,    THOMAS,    MAT- 
THEW, GRIFFITHS  &  GREENE 
Attorneys  for  Defendant,  New  York  Life  Insurance 
Company 

Acknowledgment  of  Service  attached. 

[Endorsed]  :   Filed  March  10,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  JEFFERSON 
STANDARD  LIFE  INSURANCE  COMPANY 

Defendant  Jefferson  Standard  Life  Insurance 
Company,  in  answer  to  the  tliird  cause  of  action 
set  forth  in  the  complaint  admits,  denies  and  al- 
leges as  follows: 

I. 

Respecting  the  allegations  incorporated  by  refer- 
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ence  in  Paragraph  I  thereof,  defendant  admits  that 
plaintiff  at  all  times  mentioned  in  the  complaint 
has  been  and  now  is  a  resident  of  the  County  of 
Alameda,  State  of  California,  and  is  the  widow  of 
William  M.  Houston,  also  known  as  William  Mark 
Houston;  defendant  admits  that  said  William  M. 
Houston  on  and  prior  to  February  22,  1954  resided 
in  the  City  of  Berkeley,  County  of  Alameda,  State 
of  California  and  admits  that  he  died  at  his  resi- 
dence in  said  City  and  County  on  February  22, 
1954;  defendant  alleges  that  it  does  not  have  suf- 
ficient information  or  belief  to  enable  it  to  answer 
the  allegation  incorporated  by  reference  in  said 
Paragraph  I  of  third  alleged  cause  of  action  that 
said  William  M.  Houston  died  at  his  residence  in 
said  City  and  County  as  a  result,  directly  and  in- 
dependently of  all  other  causes,  of  bodily  injury  ef- 
fected solely  through  external,  violent  and  acci- 
dental causes,  to  wit,  the  accidental  discharge  of 
a  rifle  being  carried  by  said  decedent,  and  basing 
its  denial  on  such  lack  of  infomiation  or  belief,  de- 
fendant denies  said  allegations;  in  this  behalf  de- 
fendant further  alleges  that  it  is  informed  and 
believes  and  on  such  information  and  belief  alleges 
that  the  death  of  said  William  M.  Houston  resulted 
from  self-destruction. 

II. 
Defendant   admits   the   allegations   contained  in 
Paragraph  II  of  the  third  alleged  cause  of  action. 

III. 

Respecting   the    allegations   contained   in   Para- 
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graph  III  of  the  third  alleged  cause  of  action,  de- 
fendant admits  all  of  the  allegations  therein  con- 
tained except  that  defendant  denies  that  plaintiff 
has  suj^mitted  to  defendant  due  or  any  proof  of 
decedent's  death  from  accidental  cause  in  compli- 
ance with  all  or  any  of  the  requirements  of  said 
policy  of  insurance  or  otherwise. 

IV. 

Respecting  the  allegations  contained  in  Para- 
graph IV  of  the  third  alleged  cause  of  action,  de- 
fendant admits  that  it  has  acknowledged  liability 
for  and  has  paid  to  plaintiff  the  face  amount  only 
of  said  insurance  policy ;  defendant  denies  that  any 
sums  in  excess  of  the  face  amount  of  said  policy 
(i.e.  any  sums  in  excess  of  $5000.00)  are  payable  to 
or  for  the  account  of  plaintiff  either  under  the 
double  indemnity  provision  of  said  policy  or  other- 
wise. 

For  a  Further,  Separate  and  Affirmative  De- 
fense, defendant  alleges  as  follows: 

I. 

On  or  about  March  29,  1926  defendant  issued  its 
policy  of  life  insurance  number  269415  to  William 
M.  Houston  in  the  face  amount  of  Five  Thousand 
and  no/lOOths  Dollars  ($5000.00)  ;  under  and  by  the 
terms  of  said  policy  defendant  engaged  to  pay  to 
the  beneficiary  named  therein  the  sum  of  Five 
Thousand  and  no/lOOths  Dollars  ($5000.00)  on  the 
death  of  said  William  M.  Houston;  in  and  by  said 
policy  of  insurance  it  was  further  provided  that 
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if  the  death  of  the  insured  therein  named  resulted 
directly  and  independently  of  all  other  causes  from 
bodily  injury  effected  solely  through  external,  vio- 
lent and  accidental  means,  defendant  would  pay 
double  the  face  amount  of  the  policy  on  account  of 
the  death  of  the  insured;  in  and  by  said  policy  of 
insurance  it  was  further  provided  that  the  afore- 
said double  indemnity  provision  thereof  should  not 
apply  if  the  death  of  the  named  insured  resulted 
from  self-destruction; 

II. 

Defendant  has  heretofore  paid  to  plaintiff  as  the 
beneficiary  named  in  said  insurance  policy  the  full 
face  amount  of  the  policy  of  insurance  hereinabove 
referred  to  in  the  total  amount  of  Five  Thousand 
and  no/lOOths  Dollars  ($5000.00)  ;  defendant  is  in- 
fonned  and  believes  and  upon  such  information 
and  belief  alleges  that  the  death  of  said  William 
M.  Houston  on  or  about  February  22,  1954,  re- 
sulted from  self-destruction,  by  reason  whereof  no 
double  indemnity  benefits  are  payable  by  or  under 
the  terms  of  said  policy  of  insurance. 

As  a  Second,  Separate  and  Affirmative  Defense, 
defendant  alleges  that  all  sums  payable  by  defend- 
ant to  plaintiff,  on  account  of  the  death  of  said 
William  M.  Houston  or  otherwise,  have  been  paid. 

Wherefore,  defendant  prays  judgment  that  plain- 
tiff take  nothing  by  reason  of  her  complaint  on  file 
herein  and  that  the  same  be  dismissed;  for  defend- 
ant's costs  of  suit  herein  incuri'ed  and  for  such 
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other  and  further  relief  as  to  the  court  may  seem 
proper. 

/s/  WILLIAM  H.  KEESLING, 
/s/  BLEDSOE,  SMITH,  CATHCART  & 
PHELPS, 
Attorneys  for  Defendant  Jefferson  Standard  Life 
Insurance  Company 

Duly  Verified. 

Acknowledgment  of  Service  attached. 

[Endorsed] :    Filed  March  24,  1955. 


[Title  of  District  Court  and  Cause.] 

ANSWER    OF    DEFENDANT    THE    CANADA 
LIFE  ASSURANCE  COMPANY 

Comes  now  one  of  the  above  named  defendants, 
The  Canada  Life  Assurance  Company,  a  corpora- 
tion, and  as  and  for  its  separate  answer  to  the 
complaint  on  file  herein,  admits,  denies  and  alleges 
as  follows: 

Answer  to  the  First  Alleged  Cause  of  Action 

I. 

Answering  paragraph  I  of  plaintiff's  first  alleged 
cause  of  action,  this  defendant  admits  the  allega- 
tions therein  contained. 

II. 

Answering  paragraph  II  of  plaintiff's  first  al- 
leged cause  of  action,  this  defendant  admits  that 
prior  to  February  22,  1954,  William  M.  Houston 
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was  a  resident  of  the  City  of  Berkeley,  County  of 
Alameda,  State  of  California;  this  defendant 
further  admits  that  on  Fel^mary  22,  1954,  said  Wil- 
liam M.  Houston  died  at  his  residence  in  said  City 
and  County;  except  as  expressly  admitted  in  this 
paragraph,  this  defendant  denies  each  and  every, 
all  and  singular  the  remaining  allegations  of  said 
paragraph  II;  defendant  alleges  that  the  death  of  , 
William  M.  Houston  resulted  from  suicide. 

III. 

Answering  paragraph  III  of  plaintiff's  first  al-  ; 
leged  cause  of  action,  this  answering  defendant  ad-  ! 
mits  that  on  February  22,  1954,  said  decedent  was  ;! 
the  named  insured  in  a  certain  policy  of  life  in-  ; 
surance  issued  by  defendant.  The  Canada  Life  As- 
surance Company,  numbered  1,003,546,  issued  as  of 
November  3,  1953,  in  the  face  amount  of  $10,000.00,  ^ 
subject  to   family  income  provisions  therein  con-  j 
tained.  A  full  true  and  correct  copy  of  the  policy  ] 
of  life  insurance  is  annexed  hereto,  marked  Exhibit 
*'A",  and  is  hereby  made  a  part  of  this  answer  as 
fully  as  though  herein  set  forth  at  length.  This  de- 
fendant further  admits  that  at  the  date  of  issuance 
of  said  policy,  to  wit,  November  3,  1953,  said  Wil- 
liam M.  Houston,  the  named  insured  therein,  was 
a   resident   of   the    City   of   Berkeley,    County   of 
Alameda,    State    of    California.    This    defendant 
further  admits  that  all  premiums  payable  by  the  in- 
sured under  the  terms  of  said  policy  to  February 
22,   1954  have  been  paid.   This  defendant  admits 
that  plaintiff  is  the  named  beneficiary  of  said  life 
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insurance  policy,  and  admits  that  there  are  no  loans 
or  other  indebtedness  payable  to  this  defendant 
pursuant  to  or  secured  by  said  policy.  This  defend- 
ant denies  that  plaintiff  has  submitted  to  defendant 
due  or  any  proof  of  decedent's  death  from  acci- 
dental cause  in  compliance  with  the  requirements 
of  said  policy. 

IV. 

Answering  paragraph  IV  of  plaintiff's  first  al- 
leged cause  of  action,  this  defendant  denies  each 
and  every,  all  and  singular  the  allegations  therein 
contained.  This  defendant  further  alleges  that  the 
commuted  value  under  said  policy  is  $28,552.00  as 
of  February  22,  1954,  but  denies  that  plaintiff  has 
any  rights  thereto. 

V. 

Answering  paragraph  V  of  plaintiff's  first  al- 
leged cause  of  action,  this  defendant  admits  that  it 
has  refused  to  pay  to  plaintiff  the  amounts  claimed 
by  plaintiff  and  admits  that  this  defendant  dis- 
claims any  liability  under  said  policy,  except  only 
to  pay  to  plaintiff  the  amounts  heretofore  paid  by 
decedent  thereunder.  In  this  connection,  this  de- 
fendant alleges  that  it  has  tendered  to  plaintiff  the 
sum  of  $382.70  to  the  person  entitled  thereto  but 
that  said  person  has  refused  to  accept  said  sum 
and  that  this  defendant  is  ready,  willing  and  able  to 
pay  said  sum  to  the  person  entitled  thereto. 

First  Affirmative  Defense 
For  a  first,  separate  and  affirmative  defense,  this 
defendant  alleges: 
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I. 

That  the  written  application  for  life  insurance 
of  William  Mark  Houston  to  this  defendant,  dated 
September  24,  1953,  did  contain  as  a  part  thereof, 
answers  to  the  medical  examiner. 

II. 

That  under  and  by  virtue  of  said  written  applica- 
tion for  life  insurance,  it  was  represented  and 
stated,  among  other  things,  by  the  said  William 
Mark  Houston,  for  the  purpose  of  inducing  this  de- 
fendant Company  to  issue  a  policy  and  contract  of 
life  insurance  on  the  life  of  the  said  William  Mark 
Houston,  that  the  said  William  Mark  Houston  used 
alcoholic  stimulants  only  "socially"  and  only  "oc- 
casionally", and  never  used  alcoholic  stimulants  to 
excess. 

III. 

That  relying  upon  the  said  representations  and 
statements  contained  in  said  application  and  in- 
duced thereby,  and  not  otherwise,  this  defendant 
on  November  3,  1953  did  issue  its  contract  and 
policy  of  life  insurance  on  the  life  of  said  William 
Mark  Houston,  but  in  this  regard  this  defendant 
alleges  that  the  provisions  of  said  contract  and 
policy  of  life  insurance  never  took  effect;  that  the 
representations  made  by  the  said  William  Mark 
Houston  in  said  application  were  false  and  fraudu- 
lent; that  the  said  William  Mark  Houston  did  in 
fact  use  alcoholic  stimulants  daily  or  almost  daily, 
and  did  in  fact  on  many  occasions  use  alcoholic 
stimulants  to  excess. 
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IV. 

That  this  defendant  relied  solely  on  the  repre- 
sentations and  statements  made  in  the  application 
of  William  Mark  Houston  to  this  defendant  for  life 
insurance,  and  said  defendant  did  believe  said  an- 
swers and  statements  in  said  application  to  be  true 
at  the  time  of  issuing  of  said  policy,  and  this  de- 
fendant had  no  information  or  reason  to  believe 
at  the  time  of  the  issuing  of  said  policy,  or  at  the 
time  of  the  delivery  thereof,  that  all  of  said  state- 
ments in  said  application  were  untrue;  that  said 
representations  and  statements  were  known  to  said 
William  Mark  Houston  at  the  time  the  same  were 
made  to  be  untrue  and  false  and  were  made  for 
the  purpose  of  inducing  this  defendant  to  issue  a 
policy  and  contract  upon  the  life  of  said  William 
Mark  Houston;  that  said  representations  and  each 
of  them  was  material  to  the  risk  of  this  defendant 
in  issuing  its  policy  of  insurance  in  that  this  de- 
fendant would  not  have  issued  its  policy  of  insur- 
ance had  it  known  that  said  representations  were 
false  or  untrue. 

V. 

That  this  defendant  had  no  knowledge  of  the 
falsity  of  said  representations  or  of  the  matters 
concealed  by  said  William  Mark  Houston,  relating 
to  his  condition  of  health  at  the  time  of  making 
said  application  for  said  policy  and  contract  of  in- 
surance, until  after  the  receipt  by  it  of  the  docu- 
ments purporting  to  be  the  Proofs  of  Death  when 
in  the  course  of  an  investigation  surrounding  the 
said  alleged  Proofs  of  Death  furnished  to  this  de- 
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f endant  by  plaintiff  it  discovered  the  same.  By  these 
presents  this  defendant  rescinds  and  repudiates 
said  policy  of  insurance  and  offers  to  return  and 
hereby  tenders  to  plaintiff  all  premiums  paid  on 
account  of  said  policy  of  insurance;  this  defendant 
now  is  ready,  mlling  and  able  to  return  said  pre- 
miums paid  on  said  policy  of  insurance  and  offers 
to  deposit  with  the  Clerk  of  Court  the  amount  of 
premiums  herein  tendered  to  plaintiff. 

Second  Affirmative  Defense 

For  a  second,  separate  and  affirmative  defense, 
this  defendant  alleges: 

I. 

That  Policy  No.  1,003,546  issued  as  of  November 
3,  1953  in  the  face  amount  of  $10,000.00,  subject  to 
the  family  income  provisions  therein  contained,  a 
full  true  and  correct  copy  of  which  is  annexed 
hereto,  marked  Exhibit  "A",  and  issued  upon  the 
life  of  William  H.  Houston,  naming  plaintiff 
beneficiary  thereunder,  provides  in  part  as  follows: 

"Suicide.  During  the  first  two  years  from  the 
date  of  issue  of  this  policy,  suicide  (whether  the 
assured  be  sane  or  insane)  is  a  risk  not  assumed 
under  this  policy;  should  death  occur  in  such  man- 
ner that  the  assurance  is  not  effective  because  of 
the  operation  of  this  provision,  the  Company  will 
pay  an  amount  equal  to  the  premiums  paid  under 
this  policy,  which  amount  will  be  paid  in  one  sum 
to  the  person  or  persons  who  would  have  been  en- 
titled to  the  net  proceeds  of  this  policy  or  the  first 
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payment  therefrom  had  this  policy  matured  by  rea- 
son of  the  assured's  death." 

II. 

That  the  family  income  provision  attached  to  and 
made  a  part  of  the  said  policy  No.  1,003,546,  pro- 
vides in  part  as  follows: 

*' Exception.  This  provision  will  be  inoperative 
in  the  event  that  the  assiired's  death  occurs  under 
such  circumstances  that  the  payment  provided  for 
in  the  Suicide  provision  becomes  payable." 

III. 

That  the  death  of  said  William  M.  Houston  on  or 
about  February  22,  1954  resulted  from  suicide,  by 
reason  whereof  under  the  above  provisions  of  the 
said  policy  and  family  income  provision  no  benefits 
are  payable  by  or  under  the  terms  of  said  policy 
of  insurance. 

IV. 

That  on  or  about  July  13,  1954,  this  defendant 
tendered  to  plaintiff  the  sum  of  $382.70,  pursuant 
to  the  terms  of  the  above  mentioned  suicide  clause 
in  said  policy  but  plaintiff  has  refused  to  accept 
such  sum;  this  defendant  is  ready,  willing  and  able 
to  pay  said  sum  to  plaintiff  or  to  any  other  per- 
son entitled  thereto,  and  offers  to  deposit  with  the 
Clerk  of  Court  the  amount  of  premiums  herein 
tendered  to  plaintiff. 

Wherefore,  this  defendant,  The  Canada  Life  As- 
surance Company,  prays  that  plaintiff  take  nothing 
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by  way  of  her  complaint  herein;  that  this  defend- 
ant be  dismissed  with  its  costs  of  suit  herein  in- 
curred; and  that  this  defendant  have  such  other 
and  further  relief  as  to  the  court  may  seem  proper. 

KEESLING  &  KEESLING, 
HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
/s/  By   HENRY  C.  CLAUSEN,  JR., 

Attorneys  for  Defendant,  The  Can- 
ada Life  Assurance  Company 

Duly  Verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :    Filed  April  5,  1955. 


[Title  of  Superior  Court  and  Cause  No.  34395.] 

NOTICE  OF  MOTION  AND  MOTION  TO 
STRIKE  DEFENSE  FROM  ANSWER 

To  Defendant,  The  Canada  Life  Assurance  Com- 
pany, and  to  Keesling  &  Keesling  and  Henry 
C.  Clausen  and  Henry  C.  Clausen,  Jr.,  Its  At- 
torneys : 

Please  take  notice  that  the  plaintiff  will  move  the 
above-entitled  Court  at  the  United  States  Post  Of- 
fice Building,  Seventh  and  Mission  Streets,  San 
Francisco,  California,  at  9:30  o'clock  a.m.,  on  the 
18th  day  of  April,  1955,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order,  pursuant  to  Rule 
12(f),  F.R.C.P.,  striking  the  First  Affimiative  De- 
fense from  the  Answer  of  defendant,  The  Canada 
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Life  Assurance  Company,  on  the  ground  that  said 
defense  fails  to  state  a  legal  defense  to  the  cause 
of  action  set  forth  in  plaintiff's  complaint  herein. 
Dated:    April  8,  1955. 

ANGELL  &  ADAMS, 
/s/  By   EDWARD  K.  ALLISON, 
Attorneys  for  Plaintiff 
Duly  Verified. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed]  :  Filed  Apr.  9,  1955. 


[Title  of  District  Court  and  Cause.] 

DISMISSAL  OF  ACTION  AS  TO  DEFEND- 
ANT NEW  YORK  LIFE  INSURANCE 
COMPANY 

The  above  entitled  action  is  hereby  dismissed 
with  prejudice  as  to  defendant  New  York  Life  In- 
surance Company,  each  party  to  pay  her  or  its  own 
costs. 

Dated:    October  3,  1955. 

/s/  EDWARD  K.  ALLISON, 
/s/  ANGELL  and  ADAMS, 
Attorneys  for  Plaintiff 

It  Is  So  Ordered: 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge 
October  5,  1955. 

[Endorsed]  :  Filed  October  5,  1955. 
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[Title  of  District  Court  and  Cause.] 

DISMISSAL 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  are  hereby  directed  to  dismiss  with  prejudice 
the  above  entitled  action  as  to  the  defendant,  Jef- 
ferson Standard  Life  Insurance  Company,  said  dis- 
missal to  operate  as  a  retraxit  as  to  said  defend- 
ant, Jefferson  Standard  Life  Insurance  Company, 
each  party  to  pay  her  or  its  own  costs. 

/s/  CHARLOTTE  S.  HOUSTON, 
Plaintiff 

ANGELL  and  ADAMS, 
s/  By   EDWARD  K.  ALLISON, 

Attorneys  for  Plaintiff 

[Endorsed] :    Filed  October  20,  1955. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION 

Roche,  Chief  Judge: 

The  plaintiff  seeks  to  recover  on  a  life  insurance 
policy  which  is  dated  November  3,  1953,  and  the  de- 
fendant defends  on  two  grounds:  1.  The  policy  is 
voidable  because  of  misrepresentation  of  material 
facts  in  the  application;  and  2.  Because  the  in- 
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sured  died  from  a  wound  which  was  intentionally 
self-inflicted  with  a  rifle. ^ 

The  application  dated  September  24,  1953  con- 
tains the  following  statements: 

"I  declare  that  to  the  best  of  my  knowledge  or 
belief  I  am  at  present  in  good  health,  not  being 
afflicted  with  any  disease  or  disorder  *  *  *  except 
as  may  be  disclosed  *  *  *  and  that  the  above  state- 
ments are  complete  and  true." 

At  the  end  of  the  policy  is  the  statement: 

"The  answers  recorded  above  are  as  given  by 
me  and  are  complete  and  true." 

In  the  body  of  the  application  the  follomng 
question  and  answer  appears: 

6. (a)  *'Q.  To  what  extent  do  you  use  alcoholic 
stimulants'?    A.  Yes,  socially  only  occasionally. 

(b)  Q.  Have  you  ever  used  them  to  excess? 
A.  No." 

It  is  defendant's  contention  that  Mr.  Houston, 
the  deceased,  habitually  used  alcoholic  stimulants, 
and  at  times  used  them  to  excess.  The  defendant 
bears  the  burden  of  proving  that  Mr.  Houston 
made  a  material  misrepresentation  in  the  applica- 
tion for  insurance.  Everett  vs.  Standard  Ace.  Ins. 
Co.,  45  C.A.  332 ;  Scoles  vs.  Universal  Life  Ins.  Co., 


^  The  application  for  the  insurance  was  made  on 
September  24,  1953.  The  death  occurred  February 
22,  1954.  Under  the  policy  the  company  would  not 
be  liable  in  the  event  death  occurred  by  suicide 
within  the  first  two  years.  The  company,  however, 
would  repay  the  premiums. 
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42  C.  523;  Mickschl  vs.  The  National  Council  of 
the  Knights  &  Ladies  of  Security,  40  C.A.  100. 

It  is  the  Court's  view  that  Mr.  Houston's  an- 
swers to  the  general  questions  regarding  his  con- 
sumption of  alcohol  are  to  be  regarded  as  expres- 
sions of  insured's  opinion  and  that  the  questions 
having  been  framed  by  defendant,  they  are  bound 
by  any  aml^iguity  or  uncertainty  that  may  arise 
from  the  answers.  McEwen  vs.  New  York  Life  Ins. 
Co.,  42  C.A.  133;  Mayfield  vs.  Fidelity  &  Casualty 
Co.,  16  C.A.  (2d)  611. 

Defendant's  evidence  concerning  the  insured's  use 
of  alcohol  failed  to  establish  any  material  misrep- 
resentation, and  viewing  the  entire  evidence  on  this 
point  the  Court-  cannot  conclude  that  the  insured's 
use  of  alcohol  was  proven  to  be  excessive  or  unusual 
so  that  it  can  be  said  that  he  misrepresented  the 
facts  in  answering  the  general  questions  pro- 
pounded to  him  in  the  application. 

The  insured's  wiie  and  two  daughters,  close 
friends  and  business  associates,  including  three 
members  of  the  bar  of  this  Court,  who  saw  him  reg- 
ularly over  a  period  of  years,  the  partner  in  his 
Oregon  ranch  enterprise,  and  two  of  his  hunting 
companions  all  testified  that  they  had  never  known 
the  insured  to  be  intoxicated  or  under  the  influence 
of  alcohol  without  full  possession  of  all  his  mental 
and  physical  faculties.  Defendant's  evidence  on  this 
point  failed  to  establish  by  a  preponderance  of  evi- 
dence that  a  misrepresentation  had  been  made. 

The  other  contention  made  by  the  defendant  is 
that  the  insured  died  by  his  own  hand  rather  than 
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as  the  result  of  an  accident.  The  rule  applicable  to 
the  defense  of  "misrepresentation"  is  also  applic- 
able to  the  defense  of  "suicide",  i.e.,  the  defendant 
has  the  burden  of  establishing  its  affirmative  de- 
fense. Beers  vs.  Cal.  State  Life  Ins.,  87  C.A.  440. 
The  defendant  claims  that  the  undisputed  physical 
facts  indicating  suicide  are  decisive  on  the  question 
of  burden  of  pro'of,  and  that  the  physical  facts  are 
consistent  only  with  the  defense  of  suicide  and  are 
not  consistent  with  the  theory  of  accident.  The  e\TL- 
dence  presented  at  the  trial  was  without  dispute, 
so  far  as  the  actual  evidence  of  the  manner  in 
which  Mr  Houston  met  his  death. 

Briefly  summarized  the  evidence  was  as  follows: 
On  the  Friday  before  Mr.  Houston  met  his 
death,  he  put  in  a  full  day  at  his  insurance  office. 
He  made  plans  for  activities  for  the  coming  week 
which  were  shoAvn  on  his  calendar  by  his  secretary. 
He  told  his  secretary  he  wouldn't  stay  to  dictate 
a  letter  to  the  home  office  regarding  business  ac- 
tivities for  the  coming  year  of  1954,  and  would 
leave  it  until  Tuesday. 

On  the  Saturday  preceding  his  death  he  attended 
a  function  given  for  his  daughter  by  her  sorority. 
On  the  following  day,  Sunday,  he  Avent  to  church, 
as  usual,  with  his  family  and  spent  the  afternoon 
with  two  business  associates  making  plans  for 
furthering  a  farming  and  cattle  venture  in  south- 
ern Oregon.  That  evening  Mr.  Houston  hurried 
back  from  the  meeting  to  a  dinner  with  the  Hans- 
coms.  Ann  Houston,  Mr.  Houston's  younger 
daughter  was  engaged  to  Mi*,  and  Mrs.  Hanscom's 
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son,  and  they  were  having  a  regular  family  get- 
together. 

Later  in  the  evening  the  Houston  family  left  for 
home,  and  retired  about  11:30  p.m.  Mrs.  Houston 
testified  that  her  husband  slept  until  late  in  the 
afternoon,  remaining  in  bed  until  1:30  or  2:00 
o'clock,  until  she  called.  She  said  that  this  was 
usual  and  customary,  and  that  on  holidays  and 
weekends  the  family  often  slept  late. 

She  testified  that  she  and  Aim,  her  daughter,  got 
up  about  9:00  or  9:30,  that  they  had  their  break- 
fast, and  they  had  done  things  around  the  house. 
On  towards  lunch  time  Mrs.  Houston  awakened 
her  husband  and  asked  him  if  he  wished  to  come 
down  for  breakfast.  He  said  he  did. 

She  asked  if  he  would  like  to  have  some  tomato 
juice  brought  up  to  him.  He  said  he  would,  and 
Mrs.  Houston  went  downstairs,  got  the  juice  and 
put  it  on  the  stairway  up  by  the  bathroom  because 
by  that  time  Mr.  Houston  had  gone  into  the  bath- 
room to  wash  up. 

He  came  out  of  the  bathroom,  drank  the  tomato 
juice  and  then  came  down  the  stairs  in  his  bath- 
robe, and  pajamas  but  without  his  glasses. 

As  he  came  down  the  stairs  his  daughter  Ann  was 
there  putting  up  a  bookshelf,  and  she  was  singing, 
''Oh,  What  a  Beautiful  Morning,"  and  Mr.  Hous- 
ton's comment  was,  "It  surely  is." 

Then  Ann  said  to  her  father,  ''We're  going  to 
have  steak  for  breakfast."  He  said,  "That  is  fine," 
or  "Sounds  good,"  or  words  to  that  effect,  and  he 
walked  on  through  the  kitchen  in  which  his  wife 
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was  working,  and  down  the  stairway  leading  to  the 
basement.  In  a  few  minutes  both  mother  and 
daughter  heard  a  thud  or  a  shot.  Mrs.  Houston  ran 
down  to  the  basement  and  she  found  Mr.  Houston 
there,  shot,  and  she  called  to  Ann  to  call  the  am- 
bulance. 

The  physical  facts  show  that  the  shooting  hap- 
pened in  the  middle  of  a  narrow  passageway  with 
a  low  ceiling.  Being  a  tall  man  Mr.  Houston  had  to 
stoop  while  proceeding  through  the  passageway. 
The  body  was  found  some  fifteen  to  twenty-two 
feet  from  the  place  where  the  shot  was  fired,  as 
after  he  was  shot,  Mr.  Houston  struggled  this  dis- 
tance. 

All  of  the  mtnesses  familiar  with  Mr.  Houston's 
habits  testified  that  he  kept  guns  all  over  his  home, 
that  he  kept  guns  loaded  from  time  to  time,  and 
that  he  kept  shells  all  over  his  home.  Mr.  Houston 
was  an  outdoor  type  man,  a  sportsman  who  was 
accustomed  to  handling  firearms,  and  who  accord- 
ing to  the  testimony  was  careful  with  firearms.  Ac- 
cording to  members  of  his  family  he  frequently 
visited  the  basement  dressed  in  bathrobe  and  slip- 
pers and  it  was  not  unusual  for  him  to  do  so  while 
awaiting  completion  of  preparation  of  a  meal. 

It  is  defendant's  claim  that  Mr.  Houston  rested 
the  butt  of  the  rifle  on  the  floor  of  the  basement, 
bent  himself  over  the  rifle  parallel  to  the  floor, 
and  placed  the  muzzle  of  the  gun  up  to  his  chest 
pointing  at  his  heart.  The  bullet  came  out  lower  in 
Mr.  Houston's  back  than  when  it  entered  his  chest, 
which  the  defense  claims  shows  that  the  death  was 
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suicide.  The  defense  further  claims  that  Mr.  Hous- 
ton could  not  possibly  have  tripped  and  fallen  in 
view  of  the  physical  evidence.  The  plaintiff  on  the 
other  hand  has  suggested  several  ways  in  which  the 
shooting  may  have  taken  place,  all  as  a  result  of 
accident. 

The  Court  has  studied  all  of  the  cases  cited  by 
counsel  on  both  sides,  some  of  which  cases  will  be 
referred  to  later  in  this  opinion,  and  has  also  re- 
viewed the  circumstances  of  this  case  including  the 
events  leading  up  to  the  tragedy  and  the  physical 
facts  themselves,  and  cannot  conclude  that  the  de- 
fendant has  sustained  the  burden  of  i)i'oving  that 
Mr.  Houston's  death  was  the  result  of  suicide. 

Regardless  of  the  question  of  the  burden  of  proof, 
if  the  court  was  of  the  view  that  the  evidence 
presented  spelled  out  but  one  conclusion,  namely 
suicide,  it  would  not  hesitate  entering  judgment  for 
defendant  herein.  As  stated  in  Richardson  vs.  New 
York  Life  Inc.,  174  F.2d  475  (1949),  "A  suicide 
case  should  be  tried  as  any  other  case,  and  meta- 
physical reasoning  about  presumptions  and  burden 
of  proof  should  not  be  permitted  to  obscure  the  real 
issue,  as  has  been  done  in  so  many  cases."  However, 
where  the  evidence  has  left  the  coui*t  with  the  def- 
inite view  that  the  shooting  may  have  been  the 
result  of  accident,  as  the  evidence  has  in  this  case, 
the  burden  of  proof  does  have  significant  import- 
ance. 

A  review  of  some  of  the  cases  cited  by  counsel 
may  be  helpful.  In  practically  all  of  the  cases  cited 
the  question  on  appeal  was  whether  the  trial  court 
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should  have  directed  a  verdict  for  defendant  in- 
surance company. 

In  U.  S.  Fidelity  and  Casualty  Co.  vs.  Blum,  270 
F.  946,  the  burden  was  on  plaintiff  to  prove  that 
death  was  effected  through  external,  violent  and 
accidental  means.  Insured  had  fallen  from  a  win- 
dow. The  evidence  showed  that  he  had  been  greatly 
disturbed  by  news  of  fire  occurring  in  property  of 
his  in  Alaska  which  he  had  learned  of  10  days  be- 
fore; insured  complained  of  loss  of  sleep.  Court 
held  that  question  of  suicidal  intent  was  for  jury 
and  therefore  upheld  finding  of  jury  for  plaintiff. 

In  the  case  of  Long  vs.  California  Western 
States  Life  Ins.  Co.,  43  Cal.  (2d)  871,  there  was 
evidence  of  a  declaration  of  suicidal  intent  by  as- 
sured following  an  argument  with  his  wife  imme- 
diately prior  to  shooting.  Question  of  fact  for  jury 
who  weighed  declarations  and  physical  facts  and 
determined  suicide. 

In  New  York  Life  Ins.  Co.  vs.  Alman,  22  F.  (2d) 
98,  the  insured,  the  day  before  his  death,  made  im- 
proper advances  to  a  wife  of  a  friend  of  his.  When 
husband  of  woman  talked  with  him  about  event, 
insured  replied  that  he,  insured,  ought  to  be  killed 
or  ought  to  kill  himself.  Husband  advised  him  that 
he  was  going  to  expose  him,  and  left.  Insured  was 
found  dead  of  a  gunshot  wound  in  his  chest  the  next 
morning.  The  court  noted  the  presence  of  motive, 
and  refuted  plaintiff's  contention  that  the  insured 
could  not  have  deliberately  fired  the  fatal  shot.  The 
court  then  discussed  the  factors  which  illustrate  that 
insured  could  have  deliberately  fired  the  shot,  there- 
fore, overcoming  this  defense.  In  this  case  it  can  be 
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seen  that  the  court  weighed  the  evidence  and  felt 
that  the  plaintiff  (who  had  the  burden  of  proof) 
did  not  sustain  it,  and  that  although  the  possibility 
of  accident  was  not  precluded,  it  was  remote.  There- 
fore, judgment  had  to  be  rendered  in  favor  of  the 
party  not  having  the  burden  of  proof. 

In  Aetna  Life  Ins.  Co.  vs.  Tooley,  16  F.  (2d)  243, 
the  insured  was  fatally  wounded  in  the  right 
temple.  The  court  noted  that  for  a  year  or  more 
preceding  his  death  insured  had  been  in  bad  health, 
and  had  become  obsessed  with  idea  that  his  friends 
and  associates  had  ceased  to  value  his  friendship. 
The  court  held  that  the  presumption  against  suicide 
was  overcome  by  a  preponderance  of  the  evidence, 
and  reversed  judgment  for  the  plaintiff. 

In  Burkett  vs.  New  York  life  Ins.  Co.,  56  F.2d 
105,  the  burden  was  on  the  plaintiff  to  prove  that 
death  of  insured  resulted  directly  and  independ- 
ently of  all  other  causes  from  bodily  injury  effected 
solely  through  external,  violent  and  accidental 
means. 

Insured  was  fatally  wounded  through  roof  of 
mouth  into  brain.  He  had  visited  family  doctor  on 
day  of  death,  and  physician  testified  that  in  his 
opinion  the  insured  was  neurotic.  The  court  stated, 
*'The  insured's  conduct  in  going  for  the  gun  dur- 
ing Sunday  afternoon,  in  taking  it  and  loaded  shell 
without  asking  permission  to  do  so,  and  then  in- 
stead of  returning  to  his  home,  going  to  a  secluded 
spot  in  an  urban  business  and  residence  locality, 
was  consistent  with  the  existence  of  suicidal  in- 
tention *  *  *." 
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The  particular  issue  in  the  present  case  is 
whether  the  wound  in  Mr.  Houston's  chest  was  in- 
tentionally or  accidentally  inflicted.  The  determina- 
tion of  this  issue  requires  a  consideration  of  all 
surrounding  facts  and  circumstances.  The  cases 
cited  by  defendant  all  have  one  or  more  vital  dif- 
ferences from  the  facts  and  circumstances  here 
presented,  such  as  location  of  the  wound,  kind  of 
firearms  used,  and  particularly  statements  indicat- 
ing suicidal  intent. 

Defendant's  counsel  relies  heavily  on  the  position 
of  insured's  body  and  gun  to  establish  suicide. 
Admitting  for  the  sake  of  argument  that  these 
factors  are  consistent  with  suicide  there  is  nothing 
else  to  support  a  suicide  theory.  It  is  uncontro- 
verted  that  the  gun  could  have  been  fired  accident- 
ally in  one  of  several  ways.  The  position  of  gun 
and  body  appears  equally  consistent  with  the  theory 
of  accident  to  this  court. 

Defendant  refers  to  statements  made  by  Mrs. 
Houston  right  after  the  shooting  contained  in  the 
official  Police  Report  made  out  by  Officer  Pine. 
Defendant's  reference  is  to  the  underlined  portions. 

'^Mrs.  Houston  said  at  first  that  he  has  periods 
of  depression  and  was  depressed  lately.  Later,  how- 
ever, she  said  that  over  this  weekend  he  had  been 
in  fine  spirits.  She  said  he  was  not  planning  any 
hunting  trip  nor  planning  to  do  any  shooting  of  any 
kind.  Mrs.  Houston  pointed  out  a  storeroom  down- 
stairs where  he  had  tv>^o  gims  stored.  She  said  also 
that  he  kept  another  gun  in  the  corner  of  the  base- 
ment section  whore  he  was  found  dead.  Mrs.  Hous- 
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ton  said  that  he  had  been  a  himter  and  ontdoorsman 
all  his  life  and  was  not  careless  mth  gnns." 

There  is  nothing  startling  or  ont  of  the  ordinary 
contained  in  the  wife's  statements  in  that  all  of  these 
matters  were  fully  developed  on  the  trial  of  this 
case.  It  was  testified  to  that  Mr.  Houston  was  cus- 
tomarily a  little  depressed  at  this  time  of  the  year 
as  he  had  an  annual  report  to  prepare  in  his  busi- 
ness. The  wife's  statement  to  Officer  Pine,  itself, 
states  that  her  husband  was  in  fine  spirits  over  the 
weekend. 

The  fact  that  Mr.  Houston  wasn't  planning  any 
hunting  trip  nor  any  shooting  of  any  kind,  does  not 
seem  overly  significant  to  the  court.  There  are 
many  and  varied  reasons  why  Mr.  Houston  may 
have  gone  down  into  the  cellar  and  taken  this  gun 
without  having  his  own  destruction  in  mind. 

All  of  the  witnesses  that  were  familiar  with  Mr. 
Houston's  habits  testified  that  he  was  careful  with 
firearms,  but  that  he  had  said  that  people  were 
careful  with  loaded  guns  and  therefore  the  best 
way  to  keep  people  away  from  them  is  to  load  them 
and  tell  people  so. 

The  time  and  place  of  the  shooting  does  not  in 
the  court's  view  compel  a  conclusion  of  suicide. 
The  facts  show  that  Mr.  Houston  did  on  occasion 
go  down  into  the  basement  to  look  at  his  guns.  De- 
fendant notes  that  the  only  shell  in  the  gun  was 
the  one  that  was  fired,  from  which  it  is  alleged  that 
the  single  shell  had  been  inserted  in  the  gun  im- 
mediately prior  to  the  shooting.  However,  this  as- 
sumption is  unwarranted  in  view  of  uncontroverted 
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testimony  of  several  witnesses  that  insured  habitu- 
ally kei^t  loaded  guns  around  the  house. 

Another  factor  to  be  considered  is  the  fact  that 
after  the  shot  was  fired,  the  insured,  mortally 
wounded,  crawled  15  or  more  feet  from  the  narrow 
passageway  in  which  the  shooting  took  place  toward 
the  exit  from  the  basement.  In  none  of  the  cases 
cited  by  counsel  did  a  person  bent  on  self-de- 
struction make  any  effort  to  change  position  after 
mortally  wounding  himself. 

Other  than  the  physical  facts  which  do  not  pre- 
clude the  possibility  of  accidental  death,  most  of 
the  surrounding  facts  and  circumstances  tend  to 
support  plaintiff's  theory  of  accident.  Motive  is  not 
a  conclusive  element  where  the  physical  facts 
clearly  point  to  suicide,  nevertheless  many  of  the 
cases  cited  discuss  the  motive  element,  if  for  no 
other  reason  than  to  strengthen  conclusions  already 
drawn  from  the  physical  facts.  In  the  instant  case 
there  is  nothing,  either  in  insured's  actions  or  state- 
ments which  would  indicate  suicidal  intent  or  dis- 
position. The  insured  was  in  good  health,  was  suc- 
cessful in  business  and  had  no  unusual  financial 
worries  or  domestic  difficulties.  He  had  made  def- 
inite plans  and  commitments  for  both  the  immedi- 
ate and  more  distant  future,  and  all  witnesses 
agreed  that  insured  was  one  who  loved  life  and  had 
every  reason  to  live. 

In  the  case  of  Beers  vs.  California  State  Life 
Ins.  Co.,  87  C.A.  440,  appears  the  following  state- 
ment: "As  is  true  in  its  application  to  the  proof 
of   the   commission   of   crime,   particularly   in   the 
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proof  of  the  crime  of  murder,  the  rule  is  that,  while 
the  proof  of  motive  is  not  indispensable,  yet  the 
presence  or  absence  of  motive  is  a  circmnstance  go- 
ing to  the  question  of  the  quality  of  the  act  under 
inquiry. " 

How  does  this  statement  apply  to  the  present 
case?  The  physical  facts  do  not  spell  out  a  clear 
case  of  suicide.  There  is  room  for  speculation  as 
to  how  the  shooting  actually  took  place.  Certainly 
if  motive  factors  were  present  they  would  influ- 
ence the  trier  of  fact  as  to  the  quality  of  the  act 
under  inquiry.  The  court  cannot,  in  view  of  the 
physical  evidence  in  this  case,  and  the  lack  of  proof 
of  suicidal  motive  on  the  part  of  insured,  come  to 
the  conclusion  that  defendant  insurance  company 
has  shown  by  a  preponderance  of  the  evidence  that 
insured  committed  suicide. 

The  defendant  has  moved  to  strike  the  testimony 
of  Dr.  Kirk  and  Mr.  Bradford  regarding  certain 
tests  made  with  the  gun  and  bullets  involved  in  the 
actual  accident.  The  court  must  first  state  that  it 
would  reach  exactly  the  same  decision  in  this  case 
whether  this  evidence  was  presented  or  not.  The 
tests  made  were  firing  experiments  and  firing  tests 
with  the  gun  in  question,  with  bullets  exactly  the 
same  as  the  one  that  killed  Mr.  Houston,  except 
that  the  lead  slug  had  been  removed  from  the  gun 
for  safety  purposes,  which  removal  in  no  way  af- 
fected the  tests  on  the  mechanical  operation  of  the 
gun.  This  evidence  was  imcontroverted.  The  testi- 
mony of  Dr.  Kirk  and  Mr.  Bradford  was  that  this 
particular  firearm  due  to  its  mechanical  make-up 


Charlotte  S.  Houston  53 

could  be  fired  by  ways  other  than  pulling  the  trig- 
ger, e.g.,  a  blow  on  the  butt  or  a  blow  on  the 
hammer. 

Defendant  relies  on  Long  vs.  Cal.  Western  States 
Life  Ins.  Co.,  supra,  and  New  York  Life  Ins.  Co. 
vs.  Alman,  supra,  to  support  its  contention  that  this 
evidence  is  inadmissible.  It  is  the  court's  view  that 
neither  case  precludes  the  admission  of  this  evi- 
dence. 

In  the  Long  case  a  ballistic  expert  was  produced 
to  testify  as  to  the  results  of  tests  he  made  tripping 
and  falling  with  a  gun  to  deteiTaine  how  he  could 
produce  wounds  such  as  were  inflicted  on  deceased. 
The  court  properly  held  that  a  qualified  physician 
was  the  proper  expert  to  testify  relative  to  wounds 
which  might  result  from  a  particular  set  of  physical 
facts.  A  ballistic  expert  was  not  called  in  this  case 
to  testify  as  to  the  mechanical  operation  of  the 
gun.  Further,  on  the  first  trial  of  this  case,  a  physi- 
cist, called  as  a  witness  for  defendant,  testified 
that  he  made  numerous  tests  to  determine  whether 
the  gun  would  discharge  accidentally  from  any 
type  of  impact  or  shock,  and  that  in  those  tests 
he  was  unable  to  cause  the  gun  to  discharge.  No 
objection  was  made  to  this  testimony  nor  did  the 
court  indicate  that  it  was  improper.  Long  vs.  Cal. 
Western  States  Life  Ins.  Co.,  Ill  C.A.  2d  254. 

In  the  Alman  case  results  of  experiments  made 
with  small  shot  fired  from  the  barrel  of  the  gun 
while  it  was  held  against  and  away  from  a  card- 
board box,  were  received  in  evidence  for  the  pur- 
pose of  showing  the  spread  of  shot  and  the  pres- 
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ence  or  absence  of  powder  marks,  which  were  com- 
pared to  those  on  deceased's  body.  The  couii:  held 
that  for  experiments  to  be  admissible  they  must 
be  made  under  conditions  practically  identical  mth 
the  conditions  they  purport  to  illustrate,  and  that 
these  experiments  with  the  cardboard  box  should 
not  be  admitted  in  e\idence  in  the  event  of  a  re- 
trial. 

The  court  is  of  the  view  that  the  tests  made  were 
admissible  for  the  limited  purpose  of  demonstrat- 
ing that  this  gim  could  have  been  discharged  other 
than  hy  pulling  the  trigger. 

In  accord  with  the  foregoing  it  is  hereby  Or- 
dered that  judgment  be  entered  herein  upon  find- 
ings of  fact  and  conclusions  of  law  in  favor  of 
plaintiff  and  against  the  defendant,  and  that  the 
respective  parties  pay  their  own  costs. 

Dated:  January  10,  1956. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  U.  S.  District  Court 

[Endorsed] :    Filed  January  10,  1956. 


[Title  of  District  Couii:  and  Cause.] 

DEFENDANT'S  PROPOSED  MODIFICA- 
TIONS TO  PLAINTIFF'S  PROPOSED 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW  AND  JUDGMENT  ^ 

Pursuant  to  Rule  21  of  the  General  Rules  of 
Practice,    District    Court    of    the    United    States, 
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Northern  District  of  Calif oi-nia,  and  without  prej- 
udice to  or  intention  to  waive  its  right  to  contend 
that  findings  and  judgment  should  be  for  Defend- 
ant The  Canada  Life  Assurance  Company,  Defend- 
ant proposes  the  following  amendments  to  the  pro- 
posed Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment  heretofore  submitted  by  plaintiff: 

Findings  of  Fact 

1.  Page  3,  Paragraph  IV,  add: 

"Plaintiff,  however,  failed  to  elect  to  commute 
said  monthly  payments  and  receive  such  commuted 
value." 

Reason :  There  is  no  evidence  of  any  notice  to  de- 
fendant to  elect  to  commute  the  monthly  payments 
provided  for  in  said  policy. 

2.  Page  3,  Paragraph  VIII,  substitute  the  fol- 
lowing : 

^'That  it  is  true,  as  alleged  in  defendant's  first 
affirmative  defense,  that  the  written  application  for 
life  insurance  of  William  Mark  Houston  to  said 
defendant,  dated  September  24,  1953,  contained  rep- 
resentations made  by  the  said  William  Mark 
Houston  which  were  false  with  respect  to  said 
William  Mark  Houston's  use  of  alcoholic  stimu- 
lants ;  that  it  is  not  true  that  all  of  said  statements 
in  said  application  were  untrue  and/or  were  known 
to  said  William  Mark  Houston  at  the  time  the  same 
were  made  to  be  untrue  and  false;  that  it  is  not 
true  that  the  provisions  of  said  contract  and  said 
policy  of  life  insurance  never  took  effect,  but  on 
the  contrary  the  Court  finds  that  while  the  said 
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William  M.  Houston  on  occasions  used  alcoholic 
stimulants  to  excess,  the  answers  of  said  insured  to 
the  specific  question  propounded  to  him  in  said  ap- 
plication were  not  in  his  opinion  misrex)resentations 
and  therefore  did  not  and  do  not  constitute  a  ma- 
terial misrepresentation  with  respect  to  said  in- 
sured's use  of  alcoholic  stimulants;  and  the  Court 
further  finds  that  all  of  said  statements  in  said 
application  were  not  known  by  said  William  M. 
Houston  to  be  untrue  and  false,  and  that  the  said 
contract  and  policy  of  life  insurance  upon  the  life 
of  William  M.  Houston  was  a  valid,  binding,  and 
existing  contract  in  full  force  and  effect  on  Febru- 
ary 22,  1954,  the  date  of  the  death  of  said  in- 
sured." 

Reason:    To  accord  vdih  the  Court's  memoran-  ' 
dum  opinion  holding  that  the  said  insured  in  his 
opinion  did  not  consider  his  drinking  habits  to  be 
excessive  or  more  than  occasional. 

Conclusions  of  Law 

1.  Page  5,  Paragraph  II,  substitute  the  follow- 
ing: 

"That  imder  the  terms  of  said  policy  of  life  in- 
surance, plaintiff  is  entitled  to  have  and  recover 
from  said  defendant  the  monthly  installments  pay- 
able thereunder,  namely,  $200.00  per  month  from 
February  22,  1954,  to  date  of  entry  of  judgment, 
with  interest  upon  those  installments  accruing  be- 
tween January  4,  1955  and  to  date  of  entry  of 
judgment,  at  the  rate  of  7%  per  annum." 
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Reasons: 

(a)  There  is  no  evidence  of  an  election  by  plain- 
tiff to  take  the  commuted  value  of  the  insurance 
policy.  By  the  terms  of  California  Civil  Code  Sec. 
1449,  the  right  of  selection  of  payment  under  the 
said  insurance  policy  is  defendant's.  Said  Sec.  1449 
provides  as  follows: 

"If  the  party  having  the  right  of  selection  be- 
tween alternative  acts  does  not  give  notice  of  his 
selection  to  the  other  party  within  the  time,  if  any, 
fixed  by  the  obligation  for  that  purpose,  or,  if  none 
is  so  fixed,  before  the  time  at  which  the  obligation 
ought  to  be  performed,  the  right  of  selection  passes 
to  the  other  party." 

(b)  Interest,  in  any  event,  can  only  be  allowed 
from  date  of  commencement  of  this  action,  Janu- 
ary 4,  1955.  The  policy  sued  upon  provides  that 
"The  amount  due  on  the  assured 's  death  shall  be 
payable  on  receipt  by  the  Company  at  its  head 
office  of  due  proof  of  such  death  *  *  *"  And  where 
a  claim  is  not  due  until  the  proof  of  death  is 
furnished,  interest  is  allowable  only  from  the  date 
of  commencement  of  the  action,  where  the  com- 
plaint merely  states  that  proof  of  death  has  been 
made,  without  showing  when,  and  where  the  find- 
ings only  show  that  the  proof  was  made  before 
commencement  of  the  action.  Himmelein  vs.  Su- 
preme Council  American  Legion  of  Honor,  33  P. 
1130,  4  C.U.  173. 

2.  Page  5,  Paragraph  lY,  strike  on  line  21-22 
the  words  "or  any  misrepresentation." 
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3.  Page  5,  Paragraph  VI,  substitute  the  follow- 
ing: 

"That  plaintiff  is  entitled  to  judgment  against 
said  defendant  in  the  principal  sums  of  $1693.32 
and  of  the  total  of  monthly  installments  accrued, 
at  the  rate  of  $200.00  per  month,  from  January  4, 
1955  to  date  of  entry  of  judgment,  payable  on  the 

22nd  day  of  each  month,  being ,  together 

with  interest  on  the  latter  figure  at  the  rate  of  7% 
per  annum  from  January  4,  1955. 

Judgment 

The  amount  of  the  judgment  should  be  amended 
to  accord  with  the  above  proposed  amendment  to 
plaintiff's  Paragraph  VI  of  her  proposed  Con- 
clusion of  Law. 

Dated:    January  25,  1956. 

FRANCIS  V.  KEESLING,  JR., 
HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
/s/  By   HENRY  C.  CLAUSEN,  JR., 
AttoiTieys  for  Defendant 

Certificate  of  Service  by  Mail  attached. 

JUDGMENT 

The  above-entitled  action  ha\dng  come  on  regu- 
larly for  trial  before  the  Court  above-named;  and 
the  second  and  third  causes  of  action  of  plaintiff's 
complaint  having  been  dismissed  as  to  defendants 
New  York  Life  Insurance  Company  and  Jefferson 
Standard  Life  Insurance  Company;  and  plaintiff 
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Charlotte  S.  Houston  and  defendant  The  Canada 
Life  Assurance  Company  having  appeared  person- 
ally and  through  their  respective  attorneys;  and 
evidence,  both  oral  and  documentary,  having  been 
introduced;  and  the  matter  having  been  submitted 
for  decision;  and  findings  of  fact  and  conclusions 
of  law  having  been  duly  made  and  filed  herein; 

Now,  Therefore,  It  Is  Hereby  Ordered,  Ad- 
judged and  Decreed  that  the  plaintiff  above- 
named  be  and  she  is  hereby  granted  judgment 
against  defendant  The  Canada  Life  Assurance 
Company  in  the  principal  sum  of  $28,552.00,  to- 
gether  with    interest    thereon   in    the    amount    of 

$ ;  and  that  plaintiff  and  said  defendant  shall 

each  bear  their  respective  costs  of  suit  herein  in- 
curred. 

Done  in  Open  Court  this day  of  January, 

1956. 


Chief  Judge,  U.  S.  District  Court 
Acknowledgment  of  Service  attached. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  action  having  come  on  regu- 
larly for  trial  before  the  Court  above  named  and 
the  second  and  third  causes  of  action  of  plaintiff's 
complaint  having  been  dismissed  as  to  defendants 
New  York  Life  Insurance  Company  and  Jefferson 
Standard  Life  Insurance  Company,  and  plaintiff 
Charlotte  S.  Houston  and  defendant  The  Canada 
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Life  Assurance  Company  ha^ang  appeared  person- 
ally and  through  their  respective  attorneys,  and 
evidence,  both  oral  and  documentary,  having  been 
introduced,  and  the  matter  having  been  submitted 
for  decision,  and  the  Couii:  being  fully  advised  in 
the  premises,  now  makes  the  following  findings  of 
fact  and  conclusions  of  law. 

Findings  of  Fact 

I. 

Plaintiif  at  all  times  herein  mentioned  has  been 

and  now  is  a  resident  of  the  County  of  Alameda, 

State  of  California,  and  is  the  widow  of  William 

M.  Houston,  also  known  as  William  Mark  Houston. 

II. 

Prior  to  February  22,  1954  said  William  M. 
Houston  was  a  resident  of  the  City  of  Berkeley, 
County  of  Alameda,  State  of  California.  On  Febi-u- 
ary  22,  1954  said  William  M.  Houston  died  at  his 
residence  in  said  city  and  county  as  a  result,  di- 
rectly and  independently  of  all  other  causes,  of 
bodily  injury  effected  solely  through  external,  vio- 
lent and  accidental  cause,  to-^it,  the  accidental  dis- 
charge of  a  rifle  being  carried  by  said  decedent. 

III. 

On  Febniaiy  22,  1954,  said  decedent  was  the 
named  insured  of  a  certain  policy  of  life  insurance 
issued  by  defendant.  The  Canada  Life  Assurance 
Company,  No.  1,003,546,  issued  as  of  November  3, 
1953  in  the  face  amount  of  $10,000.00,  subject  to 
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family  income  provision  therein  contained.  At  the 
date  of  issue  of  said  policy,  to-wit,  November  3, 
1953  said  William  M.  Houston,  named  insured 
therein,  was  a  resident  of  the  City  of  Berkeley, 
County  of  Alameda,  State  of  California.  All  pre- 
miums payable  by  the  insured  under  the  terms  of 
said  policy  to  February  22,  1954  have  been  paid. 
Plaintiff  is  the  named  beneficiary  of  said  life  in- 
surance policy  and  there  are  no  loans  or  other 
indebtedness  payable  to  said  defendant  pursuant 
to  or  secured  by  said  policy.  Plaintiff  has  sub- 
mitted to  said  defendant.  The  Canada  Life  Assur- 
ance Company,  due  proof  of  decedent's  death  from 
accidental  cause  in  compliance  with  all  require- 
ments of  said  policy. 

IV. 

Under  said  family  income  provision  attached  to 
and  made  a  part  of  said  policy  No.  1,003,546,  issued 
by  said  defendant  The  Canada  Life  Assurance 
Company,  plaintiff  is  entitled  to  receive  a  guaran- 
teed income  of  $200.00  per  month,  commencing 
February  22,  1954  and  thereafter  a  like  sum  on  the 
same  day  of  each  month  to  and  including  Septem- 
ber 24,  1963,  together  with  the  sum  of  $10,000.00 
on  September  24,  1963.  Said  plaintiff  further  has 
the  right  under  said  policy  to  elect  to  commute 
said  monthly  payments  and  receive  a  commuted 
value  determined  as  set  forth  in  said  policy.  The 
commuted  value  of  said  policy  is  the  sum  of  $28,- 
552.00. 

V. 

Defendant,    The    Canada   Life    Assurance    Com- 
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pany,  has  refused  to  pay  plaintiff  the  amounts  pay- 
able to  plaintiff  under  and  pursuant  to  the  terms 
of  said  policy  except  only  the  amount  of  premiums 
heretofore  paid  by  said  decedent  thereunder  and 
said  defendant  disclaims  any  other  or  further  lia- 
bility thereunder. 

VI. 

As  to  the  denials  and  special  defenses  set  forth 
in  defendant's  answer  herein,  the  Court  further 
finds  that,  except  as  otherwise  expressly  herein 
found,  all  of  the  allegations  of  the  first  cause  of 
action  of  plaintiff's  complaint  are  true,  and  that 
all  the  denials  and  affirmative  defenses  of  said  de- 
fendant set  forth  in  the  answer  of  said  defendant 
are  untrue. 

VII. 

That  it  is  not  true,  as  alleged  in  the  said  de- 
fendant's answer  to  the  first  alleged  cause  of  ac- 
tion, that  the  death  of  William  M.  Houston  re- 
sulted from  suicide;  that  on  the  contrary  the 
Court  finds  that  the  death  of  said  William  M. 
Houston  was  accidental. 

VIII. 

That  it  is  not  true,  as  alleged  in  said  defend- 
ant's first  affirmative  defense,  that  the  written  ap- 
plication for  life  insurance  of  William  Mark  Hous- 
ton to  said  defendant,  dated  September  24,  1953, 
contained  representations  made  by  the  said  Wil- 
liam Mark  Houston  which  were  false  and  fraudu- 
lent with  respect  to  said  William  ^fark  Houston's 
use  of  alcoholic  stimulants;  that  it  is  not  true  that 
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all  of  said  statements  in  said  application  were  un- 
true and/or  were  known  to  said  William  Mark 
Houston  at  the  time  the  same  were  made  to  be 
untrue  and  false,  and  that  it  is  not  true  that  the 
provisions  of  said  contract  and  said  policy  of  life 
insurance  never  took  effect,  but  on  the  contrary  the 
Court  finds  that  the  use  by  said  William  M.  Hous- 
ton of  alcohol  was  neither  excessive  nor  unusual 
and  that  the  answers  of  said  insured  to  the  general 
questions  propoimded  to  him  in  said  application 
did  not  and  do  not  constitute  a  material  misrep- 
resentation or  any  misrepresentation  with  respect 
to  said  insured's  use  of  alcoholic  stimulants,  and 
in  fact  each  of  said  answers  was  true  and  accurate ; 
and  the  Court  further  finds  that  all  of  said  state- 
ments in  said  application  were  true  and  were  not 
known  by  said  William  M.  Houston  to  be  imtrue 
and  false,  and  that  the  said  contract  and  policy 
of  life  insurance  upon  the  life  of  William  M.  Hous- 
ton was  a  valid,  binding  and  existing  contract  in 
full  force  and  effect  on  February  22,  1954,  the  date 
of  the  death  of  said  insured. 

IX. 

That  it  is  true,  as  alleged  in  defendant's  second 
affirmative  defense  to  said  first  cause  of  action, 
that  the  said  policy  of  life  insurance  contained  a 
provision  excluding  coverage  for  death  occurring 
within  the  first  two  years  from  the  date  of  issue 
of  said  policy  by  reason  of  suicide,  but  on  the  con- 
trary that  said  William  M.  Houston  died  as  a  re- 
sult of  a  gun  shot  wound  accidentally  inflicted. 
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Conclusions  of  Law 
From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the  following  Conclusions  of  Law : 

I. 

That  said  policy  of  life  insurance  issued  by  de- 
fendant, The  Canada  Life  Assurance  Company,  No. 
1,003,546,  issued  as  of  November  3,  1953,  was  a 
valid,  existing,  binding  contract  on  February  22, 
1954  and  that  plaintiff,  as  beneficiary  thereunder, 
is  entitled  to  have  and  recover  from  said  defendant, 
the  amounts  payable  thereunder  by  reason  of  the 
accidental  death  of  said  insured,  William  M.  Hous- 
ton, on  February  22,  1954. 

II. 

That  under  the  terms  of  said  policy  of  life  insur- 
ance, plaintiff  is  entitled  to  have  and  recover  from 
said  defendant  the  commuted  value  of  said  life 
insurance  policy  as  therein  provided,  to-wit,  the 
sum  of  $28,552.00,  with  interest  thereon  at  the  rate 
of  7%  per  amium  from  February  22,  1954  to  date 
of  judgment  herein;  that  said  sum  is  wholly  due, 
owing  and  unpaid. 

III. 

That  said  defendant  has  failed  to  establish,  and 
the  evidence  herein  does  not  sustain,  any  of  the 
denials  set  forth  in  said  defendant's  answer  herein. 

IV. 

That  said  defendant  has  failed  to  establish,  and 
the  evidence  herein  does  not  sustain,  the  first  af- 
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firmative  defense  set  forth  in  defendant's  answer 
herein;  but  on  the  contrary  the  Court  finds  that 
there  was  no  material  misrepresentation  or  any 
misrepresentation  contained  in  the  written  applica- 
tion of  said  William  M.  Houston  or  otherwise  for 
such  policy  of  insurance. 

V. 

That  defendant  has  failed  to  establish,  and  the 
evidence  herein  does  not  sustain,  the  second  af- 
firmative defense  set  forth  in  defendant's  answer 
herein,  but  on  the  contrary  the  Court  finds  that  the 
death  of  said  insured  was  the  result  of  accident 
and  was  not  the  result  of  suicide. 

VI. 

That  plaintiff  is  entitled  to  judgment  against 
said  defendant  in  the  principal  sum  of  $28,552.00, 
together  with  interest  thereon  from  February  22, 
1954  to  date  of  judgment  herein  at  the  rate  of 
7%  per  annum. 

YII. 
P     That  the  plaintiff  and  defendant  shall  each  bear 
their  respective  costs  of  suit  herein  incurred. 

Let  judgment  be  entered  accordingly. 

Dated:    ,  1956. 


Chief  Judge,  U.  S.  District  Court 
Acknowled,gment  of  Service  attached. 
[Endorsed] :    Filed  January  26,  1956. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  PROPOSED  MODIFICA- 
TIONS TO  PLAINTIFF'S  PROPOSED 
SUPPLEMENTAL  AND  ADDITIONAL 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

Pursuant  to  Rule  21  of  the  General  Rules  of 
Practice,  District  Court  of  the  United  States, 
Northern  District  of  California,  and  without  prej- 
udice to  or  intention  to  waive  its  right  to  contend 
that  findings  and  judgment  should  be  for  Defend- 
ant, Defendant  proposes  the  following  amendments 
to  Plaintiff's  Proposed  Supplemental  and  Addi- 
tional Findings  of  Fact  and  Conclusions  of  Law. 

1.  Page  1,  Paragraph  IV,  delete,  and  substitute 
the  following: 

**  Defendant  The  Canada  Life  Assurance  Com- 
pany on  the  4th  day  of  May,  1954,  received  from 
Plaintiff  proofs  of  decedent's  death." 

Reason:  Plaintiff's  proposed  amendment  does  not 
correctly  set  forth  any  stipulation  made  by  de- 
fendant during  the  course  of  the  trial.  However, 
the  fact  is  that  proofs  of  death  were  received  by 
defendant  on  May  4,  1954.  It  is  this  fact,  rather 
than  the  alleged  stipulation,  on  which  a  finding 
should  be  made. 

2.  Page  2,  Paragraph  II,  delete,  and  substitute 
the  following: 

"On  January  4,  1954,  was  the  sum  of  $28,552.00. 
Under  the  terms  of  said  policy  of  life  insurance 
No.  1,003,546  said  plaintiff  Charlotte  S.  Houston, 
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as  the  beneficiary  named  in  said  policy,  at  the  elec- 
tion of  said  plaintiff,  was  entitled  to  receive  the 
commuted  value  of  said  policy  in  lieu  of  the  family 
income  provisions  hereinabove  set  forth.  Said 
Plaintiff  gave  Defendant  no  notice  of  her  election 
to  take  and  receive  said  commuted  value  other  than 
by  filing  and  serving  her  complaint  herein,  in  which 
by  the  prayer  thereof  she  asked  damages  in  the 
sum  of  $27,390.00  plus  interest  thereon  at  the  rate 
of  7%  per  annum  from  February  22,  1954,  to  date 
of  judgment.  The  Court  specifically  finds  that  De- 
fendant in  Paragraph  IV  of  its  Answer  to  said 
complaint  denied  that  Plaintiff  has  any  rights  to 
said  commuted  value.  Both  by  said  allegation  and 
by  its  Proposed  Modifications  to  Plaintiff's  Pro- 
posed Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment  said  defendant  raised  objection  to 
plaintiff's  request  for  the  commuted  value  in  lieu 
of  monthly  payments  as  provided  in  said  policy." 

Reasons : 

(a)  Plaintiff's  proposed  supplemental  and  addi- 
tional finding  seeks  as  damages  interest  upon  a  sum 
not  prayed  for  and  not  payable  until  the  receipt 
by  Defendant  of  a  Notice  of  Selection,  which  De- 
fendant has  as  yet  not  received.  Civil  Code  §1449 
specifically  requires  the  giving  of  notice  of  selection 
by  the  party  having  the  right  of  selection  between 
alternative  acts,  otherwise  the  right  of  selection  vests 
in  the  other  party.  There  is  no  evidence  of  the  re- 
ceipt by  Defendant  of  such  a  notice  of  selection, 
unless  the  complaint  served  herein  on  January  4, 
1954,  may  be  so  considered. 
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(b)  The  remainder  of  Plaintiff's  proposed  sup- 
plemental and  additional  finding  is  untrue  as  deitt- 
onstrated  by  the  above  proposed  modification. 

3.  Page  3,  Paragraph  III,  delete  line  6  thereof, 
and  substitute  the  following: 

"  Januaiy  4,  1954." 

Reason:  Assimiing  that  the  complaint  suffices  as 
notice  of  selection,  as  Plaintiff  contends  in  Para- 
graph II  of  her  Proposed  Supplemental  and  Ad- 
ditional Findings  of  Fact  and  Conclusions  of  Law, 
then  in  any  event  interest  should  be  allowed  upon 
the  principal  sum  only  from  January  4,  1954,  the 
date  of  service  of  the  complaint. 

Interest  as  damages  is  allowable  only  where  dam- 
ages certain  are  vested  upon  a  particular  day,  in 
which  case  interest  may  be  recovered  from  that 
particular  day.  Civil  Code  §3287.  The  only  day  on 
which  the  obligation  of  Defendant  became  fixed, 
under  plaintiff's  admission  in  Paragraph  II  of  her 
Proposed  Supplemental  and  Additional  Findings 
of  Fact,  is  the  date  of  service  of  the  summons  and 
complaint. 

4.  Page  3,  Paragraph  IV,  should  be  modified 
as  set  forth  in  Defendant's  Paragraph  III  above. 

Dated:    February  7,  1956. 

FRANCIS  V.  KEESLING,  JR., 
HENRY  C.  CLAUSEN,  and 
HENRY  C.  CLAUSEN,  JR., 
/s/  By   HENRY  C.  CLAUSEN,  JR., 

Attorneys  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  7,  1956. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  SUPPLEMENTAL 
AND  ADDITIONAL  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

Comes  now  plaintiff  above  named,  Charlotte  S. 
Houston,  and  respectfully  requests  the  following 
supplemental  and  additional  findings  of  fact  and 
conclusions  of  law  in  addition  to  those  proposed  in 
said  plaintiff's  proposed  Findings  of  Fact  and  Con- 
clusions of  Law  heretofore  filed  in  the  above  en- 
titled action: 

I. 

Plaintiff  respectfully  requests  that  paragraph  III, 
page  2  of  said  proposed  Findings  of  Fact  be 
amended  and  changed  by  inserting  after  the  word 
''Plaintiff"  on  line  21,  the  following:  ",  on  May  4, 
1954,";  and  further  inserting  on  line  24  of  said 
paragraph  III,  page  2,  after  the  words  "of  said 
policy"  the  following: 

"and  defendant  Canada  Life  Assurance  Company 
at  the  trial  of  this  action  stipulated  that  said  proof 
of  loss  and  claim  was  dated  April  16,  1954  and  was 
filed  with  and  received  hj  said  defendant  Canada 
Life  Assurance  Company  on  said  4th  day  of  May, 
1954  and  that  said  proof  of  loss  and  claim  was  in 
proper  form,  as  required  by  said  defendant  in  said 
policy  No.  1,003,546  and  amendments  thereto,  and 
that  said  defendant  raised  no  question  as  to  the 
proof  of  loss  from  a  technical  standpoint  and  the 
only  defenses  urged  in  said  action  and  at  the  time 
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of  trial  were  the  affirmative  defenses  of  said  de- 
fendant, namely,  the  defense  that  the  insured  had 
committed  suicide  and  had  made  misrepresenta- 
tions as  to  the  extent  of  his  drinking  in  his  ap- 
plication for  insurance." 

II. 

Plaintiff  respectfully  requests  that  paragraph 
IV,  page  3  of  said  proposed  Findings  of  Fact  be 
amended  and  changed  by  inserting  after  the  words 
*'said  policy"  on  line  4,  the  following: 

''at  the  date  of  death  was  and  is  the  sum  of  $28,- 
552.00  and  under  the  terms  of  said  policy  of  life 
insurance  No.  1,003,546  said  plaintiff  Charlotte  S. 
Houston,  as  the  beneficiary  named  in  said  policy, 
at  the  election  of  said  plaintiff,  was  entitled  to  re- 
ceive the  commuted  value  of  said  policy  in  lieu  of 
the  family  income  provisions  hereinabove  set  forth ; 
that  said  plaintiff  Charlotte  S.  Houston  elected  to 
take  and  receive  said  commuted  value  of  said  life 
insurance  policy  in  accordance  with  the  terms  of 
said  policy  and  amendments  thereto  in  her  com- 
plaint herein  and  the  prayer  thereof.  The  Court 
further  finds  that  defendant  Canada  Life  Assur- 
ance Company  made  no  objection  dunng  the  trial 
or  at  any  other  time  to  plaintiff's  request  and 
prayer  in  said  complaint  that  plaintiff  recover  said 
commuted  value  in  the  sum  of  $28,552.00  in  lieu  of 
monthly  payments  as  provided  in  said  policy." 

III. 

Plaintiff  respectfully  requests  that  paragraph 
II  on  page  5  of  the  Conclusions  of  Law  be  amended 
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by  striking  ''February  22,  1954"  on  line  11,  and  in- 
serting in  lieu  thereof  "May  4,  1954." 

IV. 

Plaintiff  respectfully  requests  that  paragraph  VI 
on  page  6  of  the  Conclusions  of  Law  be  amended 
by  striking  "February  22,  1954"  on  line  2,  and  in- 
serting in  lieu  thereof  "May  4,  1954". 

Respectfully  submitted  this  2nd  day  of  Febru- 
ary, 1956. 

/s/  PHILIP  H.  ANGELL, 
/s/  ROBERT  M.  ADAMS,  JR., 
/s/  PHILIP  H.  ANGELL,  JR., 
/s/  ANGELL  and  ADAMS, 
/s/  By   PHILIP  H.  ANGELL, 
Attorneys  for  Plaintiff 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  8,  1956. 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  action  having  come  on  regu- 
larly for  trial  before  the  Court  above  named  and 
the  second  and  third  causes  of  action  of  plaintiff^s 
complaint  having  been  dismissed  as  to  defendants 
New  York  Life  Insurance  Company  and  Jefferson 
Standard  Life  Insurance  Company,  and  plaintiff 
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Charlotte  S.  Houston  and  defendant  The  Canada 
Life  Assurance  Company  having  appeared  person- 
ally and  through  their  respective  attorneys,  and 
evidence,  both  oral  and  documentary,  having  been 
introduced,  and  the  matter  having  been  submitted 
for  decision,  and  the  Court  being  fully  advised  in 
the  premises,  now  makes  the  following  findings  of 
fact  and  conclusions  of  law: 

Findings  of  Fact 

I. 

Plaintiff  at  all  times  herein  mentioned  has  been 

and  now  is  a  resident  of  the  County  of  Alameda, 

State  of  California,  and  is  the  widow  of  William 

M.  Houston,  also  known  as  William  Mark  Houston. 

II. 

Prior  to  February  22,  1954  said  William  M. 
Houston  was  a  resident  of  the  City  of  Berkeley, 
Coimty  of  Alameda,  State  of  California.  On  Febru- 
ary 22,  1954  said  William  M.  Houston  died  at  his 
residence  in  said  city  and  county  as  a  result,  di- 
rectly and  independently  of  all  other  causes,  of 
bodily  injury  effected  solely  through  external,  vio- 
lent and  accidental  cause,  to-wit,  the  accidental 
discharge  of  a  rifle  being  carried  by  said  decedent. 

III. 

On  February  22,  1954,  said  decedent  was  the 
named  insured  of  a  certain  policy  of  life  insurance 
issued  by  defendant.  The  Canada  Life  Assurance 
Company,  No.  l,003.54f),  issued  as  of  November  3, 
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1953  in  tlie  face  amount  of  $10,000.00,  subject  to 
family  income  provision  therein  contained.  At  the 
date  of  issue  of  said  policy,  to-wit,  November  3, 
1953  said  William  M.  Houston,  named  insured 
therein,  was  a  resident  of  the  City  of  Berkeley, 
County  of  Alameda,  State  of  California.  All  pre- 
miums payable  by  the  insured  under  the  terms  of 
said  policy  to  February  22,  1954  have  been  paid. 
Plaintiff  is  the  named  beneficiary  of  said  life  in- 
surance policy  and  there  are  no  loans  or  other  in- 
debtedness payable  to  said  defendant  pursuant  to  or 
secured  by  said  policy.  Plaintiff  on  May  4,  1954 
has  submitted  to  said  defendant.  The  Canada  Life 
Assurance  Company,  due  proof  of  decedent's  death 
from  accidental  cause  in  compliance  with  all  re- 
quirements of  said  policy,  and  defendant  Canada 
Life  Assurance  Company  at  the  trial  of  this  action 
stipulated  that  said  proof  of  loss  and  claim  was 
dated  April  16,  1954  and  was  filed  with  and  re- 
ceived by  said  defendant  Canada  Life  Assurance 
Company  on  said  4th  day  of  May,  1954  and  that 
said  proof  of  loss  and  claim  was  in  proper  form, 
as  required  by  said  defendant  in  said  Policy  No. 
1,003,546  and  amendments  thereto,  and  that  said 
defendant  raised  no  question  as  to  the  proof  of 
loss  from  a  technical  standpoint  and  the  only  de- 
fenses urged  in  said  action  and  at  the  time  of  trial 
were  the  affirmative  defenses  of  said  defendant, 
namely,  the  defense  that  the  insured  had  com- 
mitted suicide  and  had  made  misrepresentations  as 
to  the  extent  of  his  drinlcing  in  his  application 
for  insurance. 
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IV. 

Under  said  family  income  provision  attached  to 
and  made  a  part  of  said  policy  No.  1,003,546,  issued 
by  said  defendant  The  Canada  Life  Assurance 
Company,  plaintiff  is  entitled  to  receive  a  guaran- 
teed income  of  $200.00  per  month,  commencing 
February  22,  1954  and  thereafter  a  like  sum  on  the 
same  day  of  each  month  to  and  including  Septem- 
ber 24,  1963,  together  with  the  smn  of  $10,000.00 
on  September  24,  1963.  Said  plaintiff  further  has 
the  right  under  said  policy  to  elect  to  commute  said 
monthly  payments  and  receive  a  commuted  value 
determined  as  set  forth  in  said  policy.  The  com- 
muted value  of  said  policy  at  the  date  of  death 
was  and  is  the  sum  of  $28,552.00  and  under  the 
terms  of  said  policy  of  life  insurance  No.  1,003,546 
said  plaintiff  Charlotte  S.  Houston,  as  the  bene- 
ficiary named  in  said  policy,  at  the  election  of  said 
plaintiff,  was  entitled  to  receive  the  commuted 
value  of  said  policy  in  lieu  of  the  family  income 
provisions  hereinabove  set  forth;  that  said  plaintiff 
Charlotte  S.  Houston  elected  to  take  and  receive 
said  commuted  value  of  said  life  insurance  policy 
in  accordance  with  the  terms  of  said  policy  and 
amendments  thereto  in  her  complaint  herein  and 
the  prayer  thereof.  The  Court  further  finds  that 
defendant  Canada  Life  Assurance  Company  made 
no  objection  during  the  trial  or  at  any  other  time 
to  plaintiff's  request  and  prayer  in  said  complaint 
that  plaintiff  recover  said  commuted  value  in  the 
sum  of  $28,552.00  in  lieu  of  monthly  payments  as 
provided  in  said  policy. 
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V. 

Defendant,  The  Canada  Life  Assurance  Com- 
'^any,  has  refused  to  pay  plaintiff  the  amounts  pay- 
able to  plaintiff  under  and  pursuant  to  the  terms 
of  said  policy  except  only  the  amount  of  premiums 
heretofore  paid  by  said  decedent  thereimder  and 
said  defendant  disclaims  any  other  or  further  lia- 
bility thereunder. 

VI. 

As  to  the  denials  and  special  defenses  set  forth 
in  defendant's  answer  herein,  the  Court  further 
finds  that,  except  as  otherwise  expressly  herein 
found,  all  of  the  allegations  of  the  first  cause  of 
action  of  plaintiff's  complaint  are  true,  and  that 
all  the  denials  and  affirmative  defenses  of  said 
defendant  set  forth  in  the  answer  of  said  defendant 
are  untrue. 

VII. 

That  it  is  not  true,  as  alleged  in  the  said  de- 
fendant's answer  to  the  first  alleged  cause  of  action, 
that  the  death  of  William  M.  Houston  resulted 
from  suicide;  that  on  the  contrary  the  Court  finds 
that  the  death  of  said  William  M.  Houston  was  ac- 
cidental. 

vrii. 

That  it  is  not  true,  as  alleged  in  said  defendant's 
first  affirmative  defense,  that  the  written  applica- 
tion for  life  insurance  of  William  Mark  Houston 
to  said  defendant,  dated  September  24,  1953,  con- 
tained representations  made  by  the  said  William 
Mark  Houston  which  were  false  and  fraudulent 
with  respect  to  said  William  Mark  Houston's  use 
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of  alcoholic  stimulants;  that  it  is  not  true  that  all 
of  said  statements  in  said  application  were  untrue 
and/or  were  known  to  said  William  Mark  Houston 
at  the  time  the  same  were  made  to  be  untrue  and 
false,  and  that  it  is  not  true  that  the  provisions 
of  said  contract  and  said  policy  of  life  insurance 
never  took  effect,  but  on  the  contrary  the  Court 
finds  that  the  use  by  said  William  M.  Houston  of 
alcohol  was  neither  excessive  nor  unusual  and  that 
the  answers  of  said  insured  to  the  general  ques- 
tions propoimded  to  him  in  said  application  did  not 
and  do  not  constitute  a  material  misrepresentation 
or  any  misrepresentation  with  respect  to  said  in- 
sured's use  of  alcoholic  stimulants,  and  in  fact  each 
of  said  answers  was  true  and  accurate;  and  the 
Court  further  finds  that  all  of  said  statements  in 
said  application  were  true  and  were  not  known 
by  said  William  M.  Houston  to  be  untrue  and  false, 
and  that  the  said  contract  and  policy  of  life  in- 
surance upon  the  life  of  William  M.  Houston  was  a 
valid,  binding  and  existing  contract  in  full  force 
and  effect  on  February  22,  1954,  the  date  of  the 
death  of  said  insured. 

IX. 

That  it  is  true,  as  alleged  in  defendant's  second 
aJBfiiTnative  defense  to  said  first  cause  of  action,  that 
the  said  policy  of  life  insurance  contained  a  pro- 
vision excluding  coverage  for  death  occurring 
within  the  first  two  years  from  the  date  of  issue 
of  said  policy  by  reason  of  suicide,  that  it  is  not 
true  that  said  William  M.  Houston  died  as  a  result 
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of  suicide,  but  on  the  contrary  that  said  William 
M.  Houston  died  as  a  result  of  a  gun  shot  wound 
accidentally  inflicted. 

Conclusions  of  Law 
From  the  foregoing  Findings  of  Fact,  the  Court 
makes  the  following  Conclusions  of  Law : 

I. 

That  said  policy  of  life  insurance  issued  by  de- 
fendant, The  Canada  Life  Assurance  Company,  No. 
1,003,546,  issued  as  of  November  3,  1953,  was  a 
valid,  existing,  binding  contract  on  February  22, 
1954  and  that  plaintiff,  as  beneficiary  thereunder, 
is  entitled  to  have  and  recover  from  said  defend- 
ant, the  amounts  payable  thereunder  by  reason  of 
the  accidental  death  of  said  insured,  William  M. 
Houston,  on  February  22,  1954. 

II. 

That  under  the  terms  of  said  policy  of  life  in- 
surance, plaintiff  is  entitled  to  have  and  recover 
from  said  defendant  the  commuted  value  of  said  life 
insurance  policy  as  therein  pro^dded,  to  wit,  the 
sum  of  $28,552.00,  with  interest  thereon  at  the  rate 
of  7%  per  annum  from  May  4,  1954  to  date  of 
judgment  herein;  that  said  sum  is  wholly  due,  ow- 
ing and  unpaid. 

III. 

That  said  defendant  has  failed  to  establish,  and 
the  evidence  herein  does  not  sustain,  any  of  the 
denials  set  forth  in  said  defendant's  answer  herein. 
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IV. 

That  said  defendant  has  failed  to  establish,  and 
the  evidence  herein  does  not  sustain,  the  first  af- 
firmative defense  set  forth  in  defendant's  answer 
herein;  but  on  the  contrary  the  Court  finds  that 
there  was  no  material  misrepresentation  or  any  mis- 
representation contained  in  the  written  application 
of  said  William  M.  Houston  or  otherwise  for  such 
policy  of  insurance. 

V. 

That  defendant  has  failed  to  establish,  and  the 
evidence  herein  does  not  sustain,  the  second  af- 
firmative defense  set  forth  in  defendant's  answer 
herein,  but  on  the  contrary  the  Court  finds  that  the 
death  of  said  insured  was  the  result  of  accident 
and  was  not  the  result  of  suicide. 

VI. 

That  plaintiff  is  entitled  to  ,]ud,£^ment  asrainst 
said  defendant  in  the  principal  sum  of  $28,552.00, 
together  with  interest  thereon  from  May  4,  1954  to 
date  of  judgment  herein  at  the  rate  of  7%  per 
annum. 

VII. 

That  the  plaintiff  and  defendant  shall  each  bear 
their  respective  costs  of  suit  herein  incurred. 

Let  judgment  be  entered  accordingly. 

Dated:    February  8,  1956. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  U.  S.  District  Court 

[Endorsed]:    Filed  February  8,  1956. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34,395 

CHARLOTTE  S.  HOUSTON,  Plaintiff, 

vs. 

THE  CANADA  LIFE  ASSURANCE  COM- 
PANY, et  al.,  Defendants. 

JUDGMENT 

The  above  entitled  action  having  come  on  regu- 
larly for  trial  before  the  Court  above  named;  and 
the  second  and  third  causes  of  action  of  plaintiff's 
complaint  having  been  dismissed  as  to  defendants 
New  York  Life  Insurance  Company  and  Jefferson 
Standard  Life  Insurance  Company;  and  plaintiff 
Charlotte  S.  Houston  and  defendant  The  Canada 
Life  Assurance  Company  having  appeared  person- 
ally and  through  their  respective  attorneys;  and 
evidence,  both  oral  and  documentary,  having  been 
introduced;  and  the  matter  having  been  submitted 
for  decision;  and  findings  of  fact  and  conclusions 
of  law  having  been  duly  made  and  filed  herein; 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  plaintiff  above  named  be 
and  she  is  hereby  granted  judgment  against  de- 
fendant The  Canada  Life  Assurance  Company  in 
the  principal  sum  of  $28,552.00,  together  with  in- 
terest thereon  from  May  4,  1954  to  February  8, 
1956  at  the  rate  of  7%  per  annum,  or  the  siun  of 
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$3,531.84  interest;  and  that  plaintiff  and  said  de- 
fendant shall  each  bear  their  respective  costs  of 
suit  herein  incurred. 

Done  in  Open  Court  this  8th  day  of  February, 
1956. 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  U.  S.  District  Court 

Entered  in  Civil  Docket  2/9/56. 

[Endorsed] :   Filed  February  8,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  The  Canada  Life 
Assurance  Company,  defendant  above  named,  here- 
by appeals  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  final  judgment  en- 
tered in  this  action  on  February  8,  1956. 

Dated:   February  23,  1956. 

FRANCIS  V.  KEESLINO,  JR., 
HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
/s/  By   HENRY  C.  CLAUSEN,  JR., 
Attorneys  for  Defendant 

[Endorsed] :  Filed  March  6,  1956. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

-  Whereas,  Canada  Life  Insurance  Company,  here- 
in, have  prosecuted  or  are  about  to  prosecute  an 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  a  judgment  made 
and  entered  February  8,  1956  by  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division. 

Now,  Therefore,  in  consideration  of  the  premises, 
the  undersigned  Fidelity  and  Deposit  Company  of 
Maryland,  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  State  of  Maryland  and 
duly  authorized  and  licensed  by  the  laws  of  the 
State  of  California  to  do  a  general  surety  business 
in  the  State  of  California,  does  hereby  undertake 
and  promise  on  the  part  of  Canada  Life  Insurance 
Company,  Appellant,  that  they  will  prosecute  their 
appeal  to  effect  and  answer  all  costs  if  they  fail  to 
make  good  their  appeal,  not  exceeding  the  sum  of 
Two  Hundred  Fifty  and  No/100  Dollars  ($250.00), 
to  which  amount  said  Fidelity  and  Deposit  Com- 
pany of  Maryland  acknowledges  itself  justly  bound. 

And  further,  it  is  expressly  understood  and 
agreed  that  in  case  of  a  breach  of  any  condition  of 
the  above  ol^ligation,  the  Court  in  the  above  en- 
titled matter  may,  upon  notice  to  the  Fidelity  and 
Deposit  Company  of  Maryland,  of  not  less  than 
ten  (10)  days,  proceed  summarily  in  the  action  or 
suit  in  which  the  same  was  given  to  ascertain  the 
amount  which  said  Surety  is  bound  to  pay  on  ac- 
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count  of  such  breach,  and  render  judgment  there- 
for against  it  and  award  execution  therefor. 

Signed,  Sealed  and  Dated  this  1st  day  of  March,, 
1956. 

[Seal]  FIDELITY  AND  DEPOSIT  COM- 

PANY OF  MARYLAND, 
/s/  By   ROYDEN  C.  TOMLINS, 

Attorney-in-Fact 

Notary  Public  Certificate  attached. 
[Endorsed]:    Filed  March  6,  1956. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND  ON  APPEAL 

Whereas,  the  Defendant,  The  Canada  Life  As- 
surance Company,  in  the  above-entitled  action  has 
appealed  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  a  judgment  made  and  en- 
tered against  said  Defendant  in  said  action,  in  the 
said  District  Court,  in  favor  of  the  plaintiff  in  said 
action,  on  the  8th  day  of  February,  1956  for 
Twenty-eight  Thousand  Five  Hundred  Fifty-two 
and  no/100  ($28,552.00)  Dollars  and  interest  in  the 
amount  of  Three  Thousand  Five  Hundred  Thirty- 
one  and  84/100  ($3,531.84)  Dollars. 

Whereas,  the  Appellant  is  desirous  of  staying  the 
execution  of  the  said  Judgment  so  appealed  from. 


Charlotte  S.  Houston  83 

ISTow,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned.  The  Canada 
Life  Assurance  Company,  as  Principal,  and  Fidel- 
ity and  Deposit  Company  of  Maryland,  a  corpora- 
tion duly  organized  and  existing  under  the  laws 
of  the  State  of  Maryland,  and  duly  authorized  to 
transact  a  general  surety  business  in  the  State  of 
California,  as  Surety,  do  hereby  acknowledge  them- 
selves justly  bound  in  the  sum  of  Thirty- Six  Thou- 
sand and  No/100  Dollars  ($36,000.00),  jointly  and 
severally,  firmly  by  these  presents,  to  the  effect 
that  if  the  said  judgment  so  appealed  from,  or  any 
part  thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  Appellant  will  pay  the  amount  di- 
rected to  be  paid  by  the  judgment  or  order,  or  the 
part  of  such  amount  as  to  which  the  same  shall  be 
affirmed,  if  affirmed  only  in  part,  and  all  such  costs, 
interest  and  damages  as  the  Appellate  Court  may 
adjudge  and  award. 

And,  Further,  it  is  expressly  understood  and 
agreed  that  in  case  of  a  breach  of  any  condition 
of  the  above  obligation,  the  Court  in  the  above  en- 
titled matter  may,  upon  notice  to  the  Fidelity  and 
Deposit  Company  of  Maryland,  of  not  less  than  ten 
(10)  days  proceed  summarily  in  the  action  or  suit 
in  which  the  same  was  given  to  ascertain  the 
amount  which  said  Surety  is  bound  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  there- 

i  for  against  it  and  award  execution  therefor. 

i 

j     In  Witness  Whereof,  the  seal  and  signature  of 

said  Principal  is  hereto  afiixed  and  the  corporate 
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name  of  the  said  Surety  is  hereto  affixed  by  its  duly 
authorized  officer  at  San  Francisco,  California,  this 
1st  day  of  March,  1956. 

THE  CANADA  LIFE  ASSURANCE 
COMPANY, 

/s/  By    [Illegible] 

Branch  Manager,  San  Francisco, 
Calif. 

[Seal]  FIDELITY  AND  DEPOSIT  COM- 

PANY OF  MARYLAND, 
/s/  By   ERBON  DELVENTHAL, 
Attorney-in-Fact 

Notary  Public  Certificate  attached. 

Approved : 

/s/  MICHAEL  J.  ROCHE, 

Chief  Judge,  U.  S.  District  Court 

[Endorsed] :    Filed  March  6,  1956. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Pursuant  to  Rule  75  (a)  of  the  Federal  Rules 
of  Civil  Procedure,  the  defendants  hereby  desig- 
nate for  inclusion  in  the  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit taken  by  notice  of  appeal  filed  on  the  6th  day  , 
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of  February,  1956,  the  entire  record  of  all  pro- 
ceedings and  evidence  in  this  action. 

FRANCIS  V.  KEESLING,  JR., 
HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
/s/  By  HENRY  C.  CLAUSEN, 

Attorneys  for  Defendant  The  Can- 
ada Life  Assurance  Company 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  March  6,  1956. 


[Title  of  District  Court  and  Cause.] 

EXCERPTS  FROM  DOCKET  ENTRIES 

1955 

Jan.  14 — Filed  petition  on  removal  with  copy  of 
complaint  and  summons  attached  (by  The  Can- 
ada Life  Assurance  Company). 

Jan.  14 — Filed  Bond  on  removal  in  sum  $250.00. 

Jan.  18 — Filed  transcript  on  removal  by  Jefferson 
Standard  Life  Ins.  Co.  and  N.  Y.  Life  Ins. 
ft       Co.  with  summons  and  complaint  attached. 

Jan.  18 — Filed  bond  on  removal  by  Jefferson  Std. 
and  N.  Y.  Life  Ins.  Co. 

Jan.  18 — Filed  cost  bond  by  defts.  Jefferson  Std. 

and  N.  Y.  Life  Ins.  Co. 

*  «  «  «  'jf 

Jan.  27 — Filed  notice  by  Jefferson  Std.  Life  Asso- 
ciation of  Bledsoe,  Smith  &  Cathcart  as  coun- 
sel. 

*  *  *  *  * 
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1955 

Mar.  10 — Filed  answer  of  New  York  Life  Insur- 
ance Company. 
*  *  *  *  * 

Mar.  24 — Filed  answer  of  Je:Kerson  Standard  Life 

Ins.  Co. 

***** 

Apr.  5 — Filed  answer  of  The  Canada  Life  Assur- 
ance Company. 

Apr.  9 — Filed  notice  and  motion  by  plaintiff  to 
strike  from  answer  of  Canada  Life  Assurance 
Co.  April  18,  1955,  with  supporting  memo. 

Apr.  18 — Ordered  motion  to  strike  from  answer  off 

calendar  (no  appearances)    (Judge  Hamlin). 
*  *  *  * 

Jmie  20— Ordered  for  trial  Sept.  26,  1955.  (Judge 

Murphy). 
***** 

July  13 — Ordered  trial  continued  to  Nov.  7,  1955. 

(Judge  Murphy). 
***** 

Oct.  5 — Filed  order  dismissal  as  to  New  York  Life 
Insurance  Company,  mth  prejudice  and  with- 
out costs   (Judge  Harris). 

Oct.  20 — Filed  dismissal  by  plaintiff  with  prejudice 
as  to  Jefferson  Standard  Life  Insurance  Com- 
pany. 

***** 

Nov.  7 — Ordered  case  assigned  to  Judge  Roche  for 

trial  this  date  (Judge  Harris.  Court  trial  Nov. 

7,  8,  9,  10,  14  and  15,  1955.  (Judge  Roche) 
«  «  *  *  « 


I 
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1955 

Dec.  5 — Ordered  case  submitted  (Judge  Roche). 

1956 

Jan.  10 — Filed  memo,  opinion  of  Court  (Judgment 
for  plaintiff.  Counsel  to  prepare  findings,  con- 
clusions    and     form    of     judgment)      (Judge 

Roche) . 

*  »  *  -jt* 

Jan.   26 — Filed  proposed  modification  of  findings 

and  conclusions,  by  deft. 

*  If  *  *  * 

Feb.  7 — Filed  defendant's  proposed  modifications 
to   supplemental   and   additional   findings   and 

conclusions  by  plaintiff. 

*  *  *  *  * 

Feb.  8 — Filed  proposed  supplemental  findings  and 
conclusions  by  plaintiff. 

Feb.  8 — Filed  findings  of  fact  and  conclusions  of 
law  (Judge  Roche). 

Feb.  9— Entered  judgment— filed  Feb.  8,  1956— for 
Charlotte  S.  Houston  vs.  Canada  Life  Assur- 
ance Company  in  siun  $28,552.00  with  $3,531.84 
interest  to  Feb.  8,  1956.  No  costs  allowed. 
(Judge  Roche) 

Feb.  9 — Mailed  notices. 
i  Mar.   6 — Filed  notice   of  appeal  by  Canada  Life 
Assurance  Co. 

Mar.  6 — Filed  cost  bond  on  appeal  in  sum  $250.00. 
}\  Mar.  6 — Filed  supersedeas  bond  in  sum  $36,000.00, 
"Approved,  Michael  J.  Roche,  Chief  U.  S.  Dist. 
Judge." 
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1956 

Mar.  6 — Filed  appellant's  designation  of  record  on 

appeal. 
Mar.  7 — Mailed  notices. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Noi-them  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accom- 
pan}d.ng  documents  and  exhil^its,  listed  below,  are 
the  originals  filed  in  this  Court  in  the  above-en- 
titled case  and  constitute  the  record  on  appeal 
herein  as  designated  by  the  attorneys  for  the  ap- 
pellant : 

Petition  for  Removal  by  The  Canada  Life  As- 
surance Company  from  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Alameda,  with  copy  of  summons  and  complaint  at- 
tached. 

Bond  on  Removal. 

Petition  for  Removal  by  Jefferson  Standard  Life 
Insurance  Company,  a  Corporation  and  New  York 
Life  Insurance  Company,  a  corporation,  from  Su- 
perior Court  of  the  State  of  California  in  and  for 
the  County  of  Alameda,  with  copy  of  smnmons  and 
complaint  attached. 

Bond  on  Removal. 

Bond  for  Securitv  for  Costs. 
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Notice  of  Association  of  Counsel. 
Answer  of  New  York  Life  Insurance  Company 
with  copy  of  Policy  of  Insurance  attached- 
Answer  of   Jefferson   Standard  Life   Insurance 

Company. 
to 
r     Answer  of  The  Canada  Life  Assurance  Company 

with  copy  of  Policy  of  Insurance  attached. 

P<    Notice  and  Motion  of  Plaintiff  to  Strike  from 

Answer  of  The  Canada  Life  Assurance  Company, 

with  supporting  memo  and  affidavit. 

Dismissal  of  action  as  to  New  York  Life  Insur- 
ance Company. 

Dismissal  of  action  as  to  Jefferson  Standard  Life 
Insurance  Company. 

Memorandum  Opinion  of  Court. 

Proposed  modifications  by  defendant  to  findings 
of  fact  and  conclusions  of  law  proposed  by  plain- 
tiff. 

Proposed  modifications  by  defendant  to  supple- 
mental and  additional  findings  of  fact  and  conclu- 
sions by  law  proposed  by  plaintiff. 

Proposed  supplemental  and  additional  findings  of 
fact  and  conclusions  of  law  by  plaintiff. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment. 

Notice  of  Appeal. 

Appeal  Bond. 

Supersedeas  Bond  on  Appeal. 

Appellant's  Designation  of  Record  on  Appeal. 

Reporter's  Transcript  of  Proceedings,  Nov.  7,  8, 
9,  10,  14. 
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Plaintiff's  Exliibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 
12,  13  and  14. 

Defendant's  Exhibits  A,  B,  C,  D,  E,  G,  H,  I,  J, 
and  K  and  L. 

(Defendant's  Exhibit  F,  Police  Department  Rec- 
ords, withdrawn.) 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
12th  day  of  April,  1956. 

[Seal]  C.  W.   CALBREATH, 

Clerk 
/s/  By   MARGARET  P.  BLAIR, 
Deputy  Clerk 


In  the  United  States  District  Court  for  the  North- 
em  District  of  California,  Southern  Division 

No.  34395 

CHARLOTTE  S.  HOUSTON,  Plaintiff, 

vs. 

THE  CANADA  LIFE  ASSURANCE  COMPANY, 
et  al..  Defendants. 


REPORTER'S  TRANSCRIPT 

November  7,  1955,  10:00  a.m. 

Before :  Hon.  Michael  J.  Roche,  Judge. 

Appearances:  For  the  Plaintiff:  Angell  &  Adams, 
by  Philip  H.  Angell,  Esq. ;  Robert  M.  Adams,  Esq. ; 
Philip  H.   Angell,   Jr.,   Esq.    For  the   Defendant: 
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Keesling  &  Keesling,  by  Henry  C.  Clausen,  Esq.  and 
Henry  C.  Clausen,  Jr.,  Esq.  [1*] 

The  Clerk :  Houston  versus  The  Canada  Life,  for 
trial. 

Mr.  Clausen :    Ready  for  the  defendant. 

Mr.  Angel  1 :  Ready  for  the  plaintiff. 

The  Court :    Proceed. 

Mr.  Angell :  If  your  Honor  please,  this  is  a  com- 
plaint, which  is  very  simple,  the  issues  will  be  very 
simple  here,  and  I  think  the  factual  data  also.  The 
complaint  is  an  action  brought  upon  a  life  insurance 
policy,  the  insured  having  died  by  gunshot  wound 
about  eight  months  after  the  issuance  of  the  policy. 
The  policy  was  issued  by  The  Canada  Life  Assur- 
ance Company  in — I  believe  it  was  in  November,  the 
3rd,  of  1953,  and  the  death  occurred  in  February  of 
1954. 

The  complaint  alleges  the  death  of  the  assured,  it 
sets  forth  the  terms  of  the  insurance  contract  with 
Canada  Life,  and  also  joins  two  other  insurance 
companies,  your  Honor,  the  New  York  Life  and  the 
Jefferson  Insurance  Company,  both  defendants,  the 
latter  defendants  having  been  dismissed,  the  action 
as  to  them,  there  having  been  a  settlement  with  the 
defendants  before  this  trial. 

I  might  say  that  the  issues  with  respect  to  the  two 
that  were  dismissed  were  somewhat  different  from 
those  of  the  Canada  Life.  The  Canada  Life  policy  is 
defended  upon  the  ground  that  the  death  was  due  to 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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suicide,  and  there  was  a  suicide  clause  [4]  in  the 
policy  that  did  not  assume  that  risk,  and  there 
would  be  nothing  due  under  the  policy  if  death  was 
due  to  a  suicide.  The  second  affirmative  defense 
pleaded  by  the  defendant  is  that  there  was  misrepre- 
sentation in  the  application  for  the  insurance  in 
that  the  assured  stated  that  he  only  used  alcoholic 
beverages  occasionally  and  socially  and  not  to  excess, 
and  the  answer  in  the  affirmative  defense  states  that 
that  was  untrue  and  misrepresentation,  that  the  as- 
sured did  use  alcoholic  beverages  to  excess  and  more 
than  socially,  occasionally. 

The  plaintiff  in  this  case  will  show  your  Honor 
that  the  circiunstances  surrounding  the  death — al- 
though I  believe  that  under  the  cases  upon  the  ad- 
mitted facts  in  the  pleadings  the  plaintiff  would  not 
be  required  to  go  forth  at  this  time,  because  the 
making  of  the  insurance  contract  is  admitted,  the 
death  is  admitted,  and  while  there  is  a  statement 
that  due  proof  is  not  made,  I  think  that  is  a  formal 
denial,  I  think  that  it  mil  be  admitted  that  proof 
was  filed,  but  it  was  claimed  that  the  proof  did  not 
state  that  the  death  was  due  to  suicide  and  it  was 
accidental  and  hence  was  not  adequate.  There  was  no 
demand  for  further  proof  and  hence  I  assume  that 
that  comes  under  their  first  or  second  affirmative  de- 
nial on  the  ground  that  they  claim  the  deceased  met 
his  death  by  suicide.  However,  I  think  it  would  be 
more  orderly  and  to  the  interest  of  all  parties  for  us 
to  proceed  to  show  the  [5]  circumstances  immedi- 
ately prior  to  the  date  of  the  deceased's  death  and  to 
go  into  the  facts  which  preceded  the  date  of  death 
and  on  the  date  of  death,  and  we  think  those  facts 
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will  show  conclusively  to  this  court  that  not  only 
was  this  an  accidental  death  but  in  addition  there 
was  no  excessive  use  of  alcohol  by  this  assured  and 
no  representations  made. 

Mr.  Clausen :  Your  Honor,  just  a  word,  if  I  may, 
to  outline  the  defendant's  position.  The  policy  of 
The  Canada  Life  Assurance  Company  that  is  here 
involved  makes  available  to  the  defendant  the  two 
special  defenses  which  have  been  alleged.  No.  1,  that 
the  insured  committed  suicide,  and.  No.  2,  that  in 
any  event,  regardless  of  the  suicide  episode,  the  fact 
was  that,  as  found  out  later  in  the  investigation  fol- 
lowing the  suicide,  it  was  disclosed  that  he  had  made 
material  misrepresentations  in  any  event  in  his  ap- 
plication for  the  insurance  in  respect  of  drinking 
habits.  Your  Honor,  the  policy  application  was  made 
by  the  insured  at  Lakeview,  Oregon,  in  the  latter 
part  of  1953  and  the  death  of  the  insured  occurred 
within  a  few  months  thereafter,  Washington's  Birth- 
day of  last  year,  1954. 

Very  briefly,  your  Honor,  in  regard  to  the  proof 
that  the  insured  did  commit  suicide  on  this  occasion, 
I  am  not  going  to  outline  the  facts  to  you,  but  I  will 
state  that  the  physical  facts  alone,  your  Honor,  dem- 
onstrate that  it  was  intentional  self-destruction.  [6] 

With  regard  to  the  other  defense  of  material  mis- 
representations, answers  were  given  to  the  questions 
as  to  drinking  and  the  insured  said  he  only  drank 
occasionally  and  never  used  them,  intoxicants,  to  ex- 
cess. Well,  the  facts  will  show,  your  Honor,  that  that 
was  a  material  misrepresentation,  and  so  with  that 
proof  on  either  one  of  those  grounds  we  ask  the 
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court,  at  the  proper  time,  for  a  jiidgnient  for  the 
defendant. 

With  regard  to  the  order  of  proof,  your  Honor, 
we  are  prepared  to  proceed  at  this  time. 

Mr.  Angell:  We  have  no  objection  to  your  pro- 
ceeding. We  think  that  is  a  more  orderly  procedure, 
Mr.  Clausen. 

There  are  a  couple  of  amendments,  I  would  like  to 
ask  your  stipulation,  on  the  face,  that  since  the  filing 
of  this  complaint  the  plaintiff,  Mrs.  Houston,  has 
been  married  and  her  name  now  is  Charlotte  Hous- 
ton Clayton. 

Mr.  Clausen :    What  is  the  name  ^. 

Mr.  Angell :    Clayton,  C-1-a-y-t-o-n. 

Mr.  Clausen:  Clayton.  We  have  no  objection  to 
that  amendment,  your  Honor. 

Mr.  Angell:  And  it  will  be  made  on  the  face  of 
the  complaint. 

For  the  purpose  of  the  record  downstairs,  I  think 
we  will  file  with  the  Clerk  and  serve  on  Mr.  Clausen 
just  a  document  showing  it,  so  it  will  be  in  your  file 
for  [7]  convenience. 

The  other  stipulation  we  would  like — I  think  it  is 
already  covered  in  the  pleadings — and  that  is  that 
the  complaint  alleges  the  commuted  value  of  this 
insurance  as  $27,390.  The  answer  states  that  the 
commuted  value  is  $28,552. 

By  that  we  mean,  your  Honor,  the  averment  of  the 
insurance  was  that  upon  the  death  of  the  assured  if 
the  death  was  not  due  to  suicide  or  if  there  was  no 
fraud,  the  widow  was  entitled  to  $200.00  a  month  for 
ten  years,  and  then  upon  the  expiration  of  those  ten 
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years  the  payment  of  a  flat  siim  of  $10,000,  and  that 
the  commuted  value,  as  alleged  in  the  answer,  is 
$28,552. 

In  our  complaint  we  miscalculated  that  commuted 
value.  The  schedule  for  figuring  is  in  the  policy.  But, 
may  it  be  stipulated  that  the  answer  is  correct  and 
that  the  commuted  value  of  that  policy  will  be 
$28,552? 

Mr.  Clausen:  You  are  speaking  solely  as  the  fig- 
ure which  would  be  derived  from  the  policy  itself  *? 

Mr.  Angell :    Oh,  yes. 

Mr.  Clausen:  Well,  whatever  the  policy  shows  is 
correct  and  I  assume  therefore  that  the  answer  is 
certainly  correct  and  w^e  have  the  original  policy 
right  here. 

Mr.  Angell :  Paragraph  IV  of  the  answer  alleges 
the  commuted  value  is  $28,552  as  of  February  22, 
1954,  which  is  [8]  the  date  of  the  death. 

Mr.  Clausen:  In  other  words,  what  you  are  say- 
ing is  that  our  answer  contains  the  correct  figure 
and  you  wish  to  put  that  in  your  complaint  ? 

Mr.  Angell:  That's  correct.  There  would  be  no 
issue  on  that. 

Mr.  Clausen:    I  have  no  objection  to  that. 

The  Court :    The  record  so  shows. 

Mr.  Angell:  As  to  the  order  of  proof,  Mr.  Clau- 
sen said  he  is  ready  to  proceed  on  the  affirmative  de- 
fenses. We  have  no  objection  to  his  proceeding. 

Mr.  Clausen :  We  will  call,  your  Honor,  first,  Mr. 
Parker. 


96  The  Canada  Life  Assurance  Co.  vs. 

EDWIN  F.  PARKER 

called  as  a  witness  on  behalf  of  the  defendants; 
sworn. 

The  Court :    AYhat  is  your  full  name  ? 

The  Witness :    Edwin  F.  Parker. 

The  Court:    Where  do  you  reside? 

The  Witness:  At  2516  Ashby  Avenue,  Berkeley, 
California. 

The  Court:    Your  business  or  occupation? 

The  Witness :  Retired  the  first  of  October,  Berke- 
ley Police  Department.  I  am  in  retirement  status  at 
the  present. 

The  Court:    Berkeley  Police  Department. 

The  Witness:    Yes,  sir. 

The  Court :    AYhat  capacity  ? 

The  Witness:    Inspector.  [9] 

The  Court :    Take  the  witness. 

Direct  Examination 

Q.  (By  Mr.  Clausen) :  How  long,  Mr.  Parker, 
were  you  an  officer  connected  with  the  Berkeley 
Police  Department? 

A.    A  little  over  twenty-five  years. 

Q.  Twenty-five  years.  In  this  i:)articular  matter 
that  we  are  concerned  with,  did  you  make  an  inves- 
tigation concerning  the  death  of  the  party  named, 
Houston,  Mr.  Houston,  in  this  case  ? 

A.     Yes,  sir,  I  did. 

Q.  Can  you  tell  me  in  point  of  time  when  that 
was,  what  date  that  was? 

A.     The  22nd  of  February,  1954,  and  I  arrived  at 
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(Testimony  of  Edwin  F.  Parker.) 
the  residence  involved  about  two-thirty  in  the  after- 
noon. 

Q.  You  arrived  at  the  scene  about  two-thirty  in 
the  afternoon  ?  A.    Yes. 

Q.  What  did  you  do  when  you  arrived  there,  Mr. 
Parker  ? 

A.  I  talked  to  Officer  Pine  of  the  Berkeley  Po- 
lice Department  who  was  already  present  and  made 
an  inspection  of  the  premises  and  of  the  body  with- 
out moving  the  body  at  that  time. 

Q.  Did  you  in  the  course  of  the  official  investiga- 
tion make  some  notes,  Mr.  Parker  ? 

A.  I  made  notes  at  the  time,  which  were  later — 
which  I  typed  up  myself  later  or  dictated  them — 
I  don't  recall  which.  I  don't  have  the  original  notes 
that  were  made  at  that  time.  [10] 

Q.  Do  you  have  a  copy,  Mr.  Parker,  from  which 
you — do  you  have  something  that  you  typed  up  from 
those  notes  ? 

A.  No.  I  have  a — just  a  brief  handwritten  mem- 
orandmn  of  the  date  and  the  time  and  the  rifle  in- 
volved, but  not  a  copy  of  the  report. 

Q.    What  is  it  that  you  have  there,  Mr.  Parker? 

A.  Just  a  few  miscellaneous  notes  that  I  made 
from  my  original  report. 

Q.  And  did  you  make  these  notes  shortly  after 
the  investigation? 

A.  I  dictated  the  report  and  signed  it  immedi- 
ately after  the  investigation.  The  notes  that  you  have 
there  w^ere  made,  I  believe  it  was  Friday  of  last 
week. 
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(Testimony  of  Edwin  F.  Parker.) 

Q.     I  see. 

A.  Made  from  the  original  signed  report  which  I 
dictated. 

Q.  Where  is  that  original  signed  report,  Mr. 
Parker? 

A.  It  is  in  the  files  of  the  Berkeley  Police  De- 
partment. 

Q.    Would  you  bring  that  over  ? 

A.  I  am  not  permitted  to  remove  reports  from 
the  file,  counsel,  if  you  please. 

Q.  Well,  the  court  has  jurisdiction  over  the  mat- 
ter of  records  in  police  departments,  I  believe,  and  I 
would  ask  your  Honor's  authorization — from  the 
court — to  ask  the  officer  to  bring  that  on  the  recess 
of  the  court,  say  over  the  noon  hour.  [11] 

Mr.  Angell:  If  your  Honor  please,  we  have  two 
objections.  No.  1,  these  reports  are  not  admissible 
in  evidence.  No.  2,  that  they  are  confidential  within 
the  police  department.  And,  No.  3,  that  Inspector 
Parker  is  no  longer  connected  with  the  police  de- 
partment. And  the  proper  method  of  approaching  is 
kno^\Ti  to  Mr.  Clausen  as  well  as  myself.  And  direct- 
ing this  officer,  who  is  not  now  an  officer  therein,  in 
the  police  department — even  if  he  were — to  produce 
something  without  issuing  a  subpoena  duces  tecum 
directed  to  the  keeper  of  those  records,  I  will  have 
to  say  that  I  don't  think  it  should  be  done.  I  don't 
think  this  witness  could.  Could  you,  Inspector 
Parker  ? 

A.    It  would  be  in  violation  of  the  department's 
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(Testimony  of  Edwin  F.  Parker.) 

records  for  me  to  remove  any  document  from  the 

file. 

Mr.  Angell:    You  are  a  retired  officer? 

A.     I  am  a  retired  officer. 

Mr.  Angell :    You  have  no  access  to  those  records  ? 
i    A.     I  am  not  on  active  duty. 

Mr.  Angell:  Other  than  those  given  you  by  re- 
quest, is  that  right? 

A.  Only  by  request  of  the  court  to  the  keeper  of 
the  records. 

Mr.  Clausen:  Your  Honor,  the  other  officer  in- 
volved, Pine,  I  believe  is  still  with  the  department. 
In  any  event,  he  is  here  in  the  courtroom  and  I 
w^ould  then  ask  Officer  Pine,  when  he  takes  the 
stand,  that  the  court  ask  Officer  Pine  to  [12]  bring 
over  the  investigation  reports  of  himself  and  Officer 
Parker. 

The  Court :  You  better  withdraw  this  witness  and 
call  him  to  the  stand  and  have  him  sworn. 

Mr.  Clausen:    Yes,  your  Honor. 

The  Court:    Step  down. 

Mr.  Clausen :    Step  down,  Mr.  Parker. 
(Witness  excused.) 

Mr.  Clausen:  Officer  Pine,  would  you  take  the 
stand,  please  ? 

KENNETH  C.  PINE 

called  on  behalf  of  the  defendants ;  sworn. 
The  Court :    Your  full  name,  please. 
A.    My  name  is  Kenneth  C.  Pine. 
The  Court :    Where  do  you  reside  ? 
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(Testimony  of  Kenneth  C.  Pine.) 

A.     1767  Ardeth  Drive  in  Concord. 

The  Court:    Concord? 

A.     Concord — Pleasant  Hill. 

The  Court :    Your  business  or  occupation  ? 

A.  I  am  a  police  patrolman  for  the  City  of  Ber- 
keley. 

The  Court:    How  long  have  you  been  so  engaged? 

A.     Thirteen  and  a  half  years. 

The  Court :    Take  the  witness. 

Direct  Examination 

Q.  (By  Mr.  Clausen) :  Officer  Pine,  do  you  re- 
call in  1954  [13]  being  called  to  make  an  investiga- 
tion concerning  a  death  at  the  home  of  Mr.  Houston"? 

A.    Yes,  I  do. 

Q.  Do  you  recall  the  date  and  the  time  that  you 
arrived  at  the  scene? 

A.  It  was  on  the  22nd  of  February,  and  I  arrived 
there  at  approximately  2 :15. 

Q.  And  in  the  course  of  the  investigation  done 
by  yourself  did  you  meet  with  Mr.  Parker,  who  was 
just  on  the  stand? 

A.    Yes.  He  came  shortly  after  I  did. 

Q.  You  were  both  then  employed  by  the  City  of 
Berkeley  Police  Department?  A.    Yes. 

Q.  And  the  premises  that  we  are  concerned  with 
were  located  where,  Mr.  Pine — the  address  ? 

A.  (Witness  referring  to  his  notes.)  1082  Miller 
Avenue  in  Berkeley. 

Q.     In  Berkeley?  A.    Yes. 

Q.     Did  you  make  a  written  report? 
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A.    Yes,  I  did. 

Q.  Did  that  written  report  go  in  to  your  supe- 
riors ?  A.    Yes. 

Q.  And  were  some  pictures  also  taken  of  the 
body  that  was  there  found?  [14] 

A.    Yes. 

Q.  Do  you  have  that  written  report  with  you  or 
a  copy?  A.     No,  I  don't. 

Q.  And  is  it  available  in  the  department  of  the 
Berkeley  Police  ? 

A.  It  is  available  if  properly  requisitioned  or 
subpoenaed. 

Q.    All  right.  A.    I  believe. 

Mr.  Clausen:  Your  Honor,  we  will  ask  the  court 
to  ask  the  officer  to  bring  over,  following  the  noon 
recess,  the  investigation  report  of  himself,  of  Mr. 
Parker,  and  the  pictures  taken. 

The  Court:  You  will  have  to  get  your  subpoena 
for  him. 

Mr.  Clausen:    All  right. 

The  Witness :  It  will  have  to  be  submitted  to  my 
superior  officer  in  the  form  of  a  subpoena. 

The  Court :    Yes. 

Mr.  Clausen :    Very  well. 

Q.    Now,  with  regard  to  the  incident  itself 

Mr.  Angell :  I  will  assist  you,  so  that  subpoena  be 
directed  to  the  right  officer,  I  am  informed  this  offi- 
cer ought  to  know,  that  Officer  Sherry — he  is  a  lieu- 
tenant— is  in  charge  of  records  at  Berkeley  Police 
Department  and  the  subpoena  should  issue  to  him. 

Am  I  correct?  [15] 
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A.  He  is  in  charge  of  records,  but  I  believe  the 
subpoena  should  be  made  to  the  chief,  Holstrom. 

Q.  (By  Mr.  Clausen):  Chief  of  Police  Hol- 
strom? A.     Holstrom. 

Q.  All  right.  When  you  arrived  at  the  scene  what 
did  you  find  there,  Mr.  Pine  ? 

A.  There  was  another  officer  who  arrived  shortly 
ahead  of  me.  Officer  Chandler. 

Q.     Chandler? 

A.    And  he  was  in — yes,  H.  C.  Chandler. 

Q.  And  Officer  Chandler  was  connected,  was  he, 
with  what  department  ? 

A.    Berkeley  Police  Department. 

Q.     All  right. 

A.  He  was  in  the  basement  where  Mr.  Houston's 
body  was  found ;  where  it  was  found  on  the  floor. 

Q.  What  did  you  see  when  you  arrived  then,  Mr. 
Pine? 

A.  Well,  I  saw  Mr. — this  body,  who  I  later  found 
out  to  be  Mr.  Houston,  lying  on  the  floor  in  the 
basement. 

Q.  And  what  is  it  that  you  are  holding  in  your 
hand  there  ? 

A.     I  have  some  notes  that  I  made  at  the  time. 

Q.     That  you  made  at  the  time  you  were  there  ? 

A.     Yes. 

Q.    May  I  see  those,  please  ? 
A.     Their   names    and    addresses,    certain    facts 
(producing  and  [16]  handing  counsel). 
Q.    All  right. 
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The  Court :  You  made  at  the  scene  of  this  occur- 
rence ? 

A.  Yes,  wrote  them  while  there,  except  for  the 
iinal  page,  which  was  made  about  a  month  or  so 
later  at  an  inquest.  That  particular  page  was  not 
made  at  the  scene.  That  was  further 

Q.  (By  Mr.  Clausen)  :  You  are  speaking  of  this 
third  page?  A.    Yes. 

Mr.  Clausen:  I  have  no  objection  to  your  refresh- 
ing your  recollection,  if  you  need,  from  those  notes. 

Q.    Where  in  the  house  was  the  body,  Mr.  Pine? 

A.  There  is  a  basement  section  to  the  rear  of  the 
house,  accessible  by  way  of  a  stairway  from  the 
kitchen,  and  an  outside  doorway  on  the  south  side 
of  the  house. 

Q.  And  here  on  the  blackboard  is  a  diagram  sup- 
plied by  plaintiff's  counsel  this  morning.  Would  you 
tell  me  the  approximate  position  in  respect  of  the 
diagram  where  the  body  was  when  you  found  it  ? 

Mr.  Angell :    If  your  Honor  please 

The  Court:  I  suggest  that  you  familiarize  the 
witness  with  the  diagram. 

Mr.  Angell :  May  I  suggest,  for  the  record,  so  we 
can  refer  to  it  by  some  exhibit  number,  that  we  call 
it — I  have  no  objection  to  calling  it  Plaintiff's  A  for 
identification. 

The  Court:    No  objection?  [17] 

Mr.  Clausen:    No  objection. 

Mr.  Angell :    Even  in  evidence,  if  you  wish. 

The  Court :    Let  it  be  so  marked. 
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(Large  diagram  on  blackboard  marked  for 
identification  Plaintiff's  Exhibit  1.) 

Q.  (By  Mr.  Clausen) :  Now,  Mr.  Pine,  with  re- 
spect to  the  premises  here.  Step  to  the  board.  Are 
you  able  to  recollect,  wdth  reference  to  the  dia- 
gram  

The  Court:  There  is  a  pointer  down  there.  You 
might  step  aside  so  I  can  follow. 

Q.  (By  Mr.  Clausen)  :  It  indicates  here  "Stairs" 
—  "Closet"  under  stairway  —  "Closet"  —  "Servant's 
Room" — .  The  map  is  drawn  with  north  in  the  direc- 
tion that  I  am  now  pointing.  "Hanging  laundry"  on 
this  side.  "Table."  "Hole  cut  in  floor."  "Bedding." 

Now,  with  reference  to  that  diagram,  can  you  tell 
me  this,  are  you  able  to  locate  the  general  area  where 
you  found  the  body,  when  you  saw  the  body  ? 

A.    Yes,  sir. 

Q.  Where  would  that  be?  Would  you  point  to 
that? 

A.  To  my  recollection,  it  was  right  in  this  ap- 
proximate position,  the  head  pointing  this  way, 
alongside  of  the  ironer. 

The  Court :    Alongside  what  ? 

A.  Alongside  the  ironer,  with  the  head  pointing 
approximately  east.  [18] 

Q.  (By  Mr.  Clausen) :  Did  you  then  see  a  gun 
there  ? 

A.  Yes,  I  saw  a  gun  in  the  approximate  posi- 
tion— right  over  in  this  area. 

Mr.  Angcll :  If  your  Honor  please,  I  would  sug- 
gest, in  the  interest  of  clarity  in  the  record,  that 
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each  time  the  witness  fixes  a  location  of  anything 
that  he  put  his  initial  down  starting  with  "1"  or 
"A"  and  then  mark  what  it  is,  so  that  when  other 
witnesses  get  here  and  put  their  testimony  in  we  will 
be  able  to  keep  track  of  our  record  in  the  case. 

Mr.  Clausen :  I  was  going  to  do  that,  Mr.  Angell, 
but  in  fairness  to  the  witness  I  wanted  the  \vitness 
first  to  familiarize  himself  with  this  diagram. 

Q.  You  haven't  seen  this  diagram  before,  have 
you  ?  A.     No,  I  haven't.  I  have  my  own. 

Q.    You  have  one  of  your  own  1 

A.    A  rough  diagram  (witness  producing). 

Q.  "Well,  I  will  ask  you  to  refer,  then,  if  you  vdll, 
to  your  own  diagram  for  recollection  purposes  and 
to  draw  in  on  the  diagram  on  the  board,  Plaintiff's 
1,  the  figure,  as  near  as  you  can  recall,  of  the  body 
of  Mr.  Houston  when  you  saw  it  on  arriving  there. 

Mr.  Angell:  May  the  record  show  that  the  wit- 
ness is  using  a  red  crayon  for  designative  ease. 

The  Court :    The  record  will  also  show. 

Mr.  Clausen :  I  am  also  going  to  mark  this,  if  the 
court  [19]  please,  "P-1." 

(Counsel  designating  P-1  on  diagram.  Plain- 
tiff's Exhibit  No.  1  for  identification.) 

Q.  (By  Mr.  Clausen)  :  With  that  same  crayon 
would  you  draw  where  you  saw  the  gun  ? 

A.  It  may  be  out  of  proportion,  but  that  is  it 
approximately  (indicating) . 

Mr.  Clausen:    I  will  mark  this  "P-2." 

(Counsel  marking  on  Plaintiff's  1  for  identi- 
fication designation  "P-2.") 
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Mr.  Clausen:    Resume  the  stand,  please. 

Q.  When  you  arrived  there,  Mr.  Pine,  who  else 
was  down  in  the  basement  ? 

A.  Officer  Chandler  was  and  the  ambulance  crew. 
There  were  two  men,  the 

Q.     The  ambulance  crew? 

A.     The  ambulance  crew. 

Q.     When  you  arrived  it  was  what  time  ? 

A.     Approximately  2 :15  or  thereabouts. 

Q.  Did  you  make  an  observation  to  determine 
w^here  the  gun  had  been  fired  ? 

A.  To  some  extent.  Where  the  gun  lay  there  was 
a  mark  of  blood  on  the  floor. 

Q.  In  other  Avords,  at  the  point  where  you  have 
indicated  on  this  diagram,  Plaintiff's  1,  and  your 
mark  P-2,  you  say  there  [20]  was  some  blood  ? 

A.    Yes,  on  the  floor  at  that  place. 

Q.  Did  you  make  any  observation  as  to  where  the 
gun  had  been  fired  and  where  the  bullet  had  gone? 

A.  I  couldn't  say  in  what  position  the  gun  was 
fired  or  where — other  than  there  was  blood  on  the 
floor.  However,  there  was  a  bullet  hole  discovered  in 
the  ceiling  of  the  basement. 

Q.    In  the  ceiling  of  the  basement? 

A.  In  the  areaway  above  the — ^where  the  gun 
was. 

Q.    Above  where  the  gun  there? 

A.  There  was  no  ceiling,  but  there  was  a  rough 
ceiling  there,  the  joists — the  floor  joists  and  the  floor 
from  wp  above. 

Q.  Was  that  about  directly — where  was  that  in 
respect  to  w^here  that  blood  was  on  the  floor?  In 
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other  words,  where  was  the  bullet  hole  in  the  ceiling 

in  respect  of  where  the  blood  was  on  the  floor  ? 

A.  I  didn't  make  any  accurate  observation  other 
than  it  was  in  the  same  general  area. 

Q.    In  other  words A.    Above. 

Q.    Above  the  spot  of  blood  % 

A.     Above  where  the  gun  was  found. 

Q.  All  right.  Did  you  find  in  the  area  of  the  base- 
ment any  ammunition?  [21] 

A.    Yes,  I  did. 

Q.    Where  was  the  ammunition  % 

A.  There  is  a  bookcase  marked  on  the  diagram 
there.  I  called  it  ^'Shelves" — "Shelving"  (witness  re- 
ferring to  his  notes) .  And  on  one  of  the  shelves  there 
was  a  manila  paper  sack  with  some  shelves,  cart- 
ridges, two  different  kinds  of  cartridges  that  I  re- 
call. 

Q.  And  did  you  determine  whether  the  cartridges 
that  you  found  on  the  shelf  were  live  ammunition — 
they  were  live  ?  A.    Yes. 

Q.  Did  the  live  ammunition  that  you  found  on 
the  shelf  fit  the  gun? 

A.  The  ammunition  on  the  shelf  was  of  a  simi- 
lar nature,  size  and  markings  as  the  spent  cartridge 
in  the  gun. 

Q.  All  right.  Would  you  step  to  the  board,  please, 
and  mark  where  that  live  ammunition  was  that  you 
found  which  would  fit  in  the  gun  ? 

A.  It  was  on  one  of  the  shelves  of  a  series  of 
shelves  in  this  particular  corner. 

Q.    All  right. 
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A.     (Witness  designating.) 

Mr.  Clausen :  I  will  mark  that,  if  the  court  please, 
P-3. 

(Counsel  designating  P-3  on  diagram,  Plain- 
tiff's Exhibit  1  for  identification.) 

Q.  (By  Mr.  Clausen) :  Did  you  make  an  exam- 
ination of  the  gun  [22]  as  you  arrived  there  at  the 
scene  that  afternoon  to  determine  what  niunber,  if 
any,  of  shells  were  in  the  gun  ? 

A.    No,  I  didn't. 

Q.  And  with  respect  to  the  gun  itself,  did  you 
find  any  exploded  shell  in  the  gun  ? 

A.  No,  I  didn't.  I  w^as  there  when  it  was  found, 
but  I  didn't 

Q.     Beg  your  pardon? 

A.  I  was  there  when  the  gun  was  examined,  but 
I  didn't  find  anything  in  it  myself.  I  didn't  check  it. 

Q.     Oh,  you  didn't  do  that  yourself  ? 

A.     No,  sir. 

Q.    What  kind  of  a  gun  was  that,  Mr.  Pine  ? 

A.  To  the  best  of  my  knowledge  it  was  a  .30  cal- 
iber rifle,  carbine. 

Q.  With  respect  to  the  body  of  Mr.  Houston,  did 
you  see  where  the  bullet  had  gone  in  the  body  and 
had  come  out  of  the  body?  A.    Yes,  I  did. 

Q.  And  where  had  the  bullet  entered  the  body, 
what  area  of  the  body? 

A.    In  the  chest  area  at  the  front. 

Q.     Chest  near  the  heart? 

A.     Just   a   moment.    (Witness  referring  to  his 
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notes.)  Somewhere  in  the  chest  area.  I  didn't  take 

any  measurement  or  exact 

Q.  In  respect  of  where  the  bullet  came  out,  where 
the  shell  came  out  of  the  body,  did  you  find  where 
that  was,  Mr.  Pine?  [23] 

A.  It  was  in  the  area  of  the  shoulder  blades, 
to  the  rear,  the  bottom  of  the  shoulder  blade  area. 

Q.    In  the  back,  is  that  correct? 

A.     In  the  back. 

Q.  And  so  therefore  if  the  bullet  had  gone 
through  the  body  in  that  direction,  the  body  would 
be  parallel  to  the  floor  in  order  that  the  bullet  hole 
would  be  in  the  ceiling,  is  that  correct,  so  far  as 
the  spot  of  blood  in  the  floor  is  concerned? 

A.     I  couldn't  say  exactly  on  that,  no.  I  didn't 

Q.  All  right.  What  type  of  floor  was  that,  Mr. 
Pine? 

A.    As  I  recall,  it  was  a  wooden  floor. 

Q.  All  right.  May  I  see  that  diagram  that  you 
say — .  This  was  drawn  at  the  time,  was  it? 

Q.     On  the  afternoon  when  you  were  there? 

A.  Yes.  (Witness  producing  and  handing  coun- 
sel.) 

Q.  Would  you  tell  me,  what  is  the  writing  on 
there  and  what  that  refers  to? 

A.     The  writing  down  below  refers  to 

Q.    May  I  first  ask  you  to  start 

A.     The  marks 

Q.  May  I  ask  you  to  start  at  the  top.  What  is 
this  number  over  here,  Mr.  Pine? 
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A.  That's  H78079,  which  is  the  police  depart- 
ment case  file  number. 

Q.  All  right.  And  then  immediately  below  that 
is  the  diagram?   [24]  A.    Yes. 

Q.  The  diagram  to  wMch  you  referred,  is  that 
correct?  A.     That's  right. 

Q.  And  that  indicates  the  approximate  positions 
of  the  body  and  the  gun,  is  that  correct? 

A.    Yes. 

Q.  Where  you  have  drawn  in  this  upper  left- 
hand  comer  a  little  sort  of  a  rectangle  and  put  an 
X,  what  does  that  indicate  on  your  diagram? 

A.  I  drew  a  rectangle  and  put  an  "A"  in  it 
and  down  below  the  "A"  it  says  "Ammo  in  paper 
sack." 

Q.  In  other  words,  that  indicates,  does  it,  where 
you  found  the  ammunition?  A.    Right. 

Q.  All  right.  Now,  on  this  same  sheet  of  paper, 
on  the  page  to  which  we  have  been  referring,  there 
is  this  figure  X-1.  Now,  ''X-1"  is  what? 

A.  Well,  I  have  this  diagram  sectioned  off  in 
three  sections  because — three  different  levels  of  the 
floor.  "X-1"  the  level  of  the  floor  is  raised  approxi- 
mately fourteen  inches  from  the  main  level.  By 
that  I  mean  you  can  stand-  up  straight  in  the  main 
level,  the  large  section  of  the  room  on  the  south 

Q.    In  other  words 

A.    West  side. 

Q.     This  section  here  was  raised  up  how  much? 

A.    Approximately  fourteen  inches. 
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Q.  All  right.  And  it  was  approximately  fourteen 
inches  up  from  this  area,  was  it?  A.    Yes. 

Q.  All  right.  Is  that  more  specifically  indicated 
on  your  diagram  that  you  are  holding  in  your 
hand  I 

A.    More  specifically  indicated? 

Q.    Yes.  You  have  an  ^'X-l"  there. 

A.    Yes. 

Q.    Is  that  what  the  "X-1"  refers  to? 

A.     The  "X-1"  refers  to  that. 

Q.  All  right.  Now,  you  have  an  "X-2."  What 
does  that  indicate? 

A.  The  section  at  the  northeast  of  the  room  was 
raised  higher  than  fourteen  inches.  I  have  approxi- 
mated it  at  three  and  a  half  feet. 

Q.    That  is  this  section  over  here? 

A.    It  is  a  storage 

Q.     Is  that  correct?  A.    Yes. 

Q.  Now,  below  that  figure  on  your  diagram  is 
what,  Mr.  Pine? 

A.  Well,  I  have  a  "G"  to  indicate  the  mark  or 
position  of  the  gun. 

Q.    All  right.  Then  underneath  that? 

A.     Then  the  "A."  [26] 

Q.    And  then  underneath  that? 

A.  Underneath  that  I  made  a  note  regarding  the 
body  lying  face  down,  both  hands  underneath, 
wound  at  front  breast,  and  then  exit  wound.  That 
is  as  far  as  that,  the  exit  wound,  was  apparent.  In 
other  words,  I  knew  there  was  a  woimd  at  the 
front  of  the  breast  plus  an  exit  wound  at  the  rear. 
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Q.  All  right.  Now,  then,  on  the  reverse  side 
of  this  note  that  you  made  at  the  time  is  some 
writing.  What  does  that  say,  Mr.  Pine? 

A.  When  the  coroner — deputy  coroner  arrived, 
Mr.  Osborne,  he  picked  the  gun  up  and  examined  it 
and  said  from  the  markings  on  it  that  it  was  a  1894 
Winchester,  caliber  .30,  WPCP  lever  action  re- 
peater, one  cartridge  in  the  chamber.  Description 
of  the  cartridge  in  the  chamber,  which  was  a  spent 
cartridge.  Super  X  30-30  Winchester.  Yellow  metal. 

I  made  a  notation,  "Yellow  metal,"  as  it  was 
colored  that,  lorobably  brass. 

Q.    All  right.  Would  you  hold  those  a  moment? 

Your  Honor,  this  diagram  identified  by  the  wit- 
ness I  will  offer  in  evidence  as  Defendant's  1. 

The  Court :  It  will  be  admitted  and  marked  next 
in  order. 

The  Clerk:  Defendant's  Exhibit  A  marked  in 
evidence. 

(Thereupon  diagram  produced  by  Mr.  Pine, 
received  in  evidence  and  marked  Defendant's 
Exhibit  A.) 

Mr.  Clausen:  Q.  Have  you  in  your  hands  [27] 
or  otherwise  any  notes  made  at  the  time,  Mr.  Pine  ? 

A.    Yes.  Il 

Q.    What  are  they?  *' 

A.  Names  and  addresses,  phone  numbers  of  de- 
ceased, wife,  his  mother-in-law,  one  daughter,  the 
family  doctor,  the  deceased's  business  occupation, 
and  then  the  name  of  another  daughter  who  lived 
in  Berkeley,  a  married  daughter. 
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Q.  And  this  information  that  is  set  forth  on  the 
sheet  that  you  just  now  handed  me,  you  obtained 
from  whom? 

A.  From  the  members  of  the  family,  the 
daughter  and  Mrs.  Houston. 

Q.  And  Mrs.  Houston,  who  is  now  Mrs.  Clay- 
ton? A.     Right. 

Q.  All  right.  And  did  you  have  a  talk  with  her 
— .  Well,  of  course  you  did.  You  obtained  this  in- 
formation from  her?  A.     Yes. 

Q.  On  that  occasion  was  anything  said  by  you 
to  her  or  she  to  you  concerning  the  apparent  motive 
of  the  suicide,  any  questions  of  his  action  and  con- 
duct of  late?  A.    Yes. 

Q.  All  right.  Now,  who  was  present  when  that 
statement  was  made,  Mr.  Pine? 

A.    What  statement? 

Q.  The  statement  by  Mrs.  Houston  to  you  con- 
cerning the  subject  that  I  just  now  asked  you 
about.  [28] 

A.  Well,  there  was  much  conversation.  I  don^t — 
I  can't  say  just  who  was  present  at  any  one  time. 
There  was  quite  a  bit  of  conversation. 

Q.     I  understand. 

A.    Between  all  of  us. 

Q.  What  did  Mrs.  Houston  say  to  you  on  that 
subject,  Mr.  Pine? 

A.  I  asked  Mrs.  Houston  if  her  husband  had 
at  any  time  threatened  suicide. 

Q.    Yes.  A.    And  she  said  no,  he  hadn't. 
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A.  And  I  asked  her  if  he  had  been  planning  on 
doing  any  shooting  or  going  on  a  hunting  trip. 

Q.    Yes.  A.     She  said  he  hadn't. 

Q.    Yes. 

A.  I  asked  her  if  he  had  been  under  any  emo- 
tional stress  or  if  he  had  any  problem  of  late  that 
would  cause  him  to  do  a  thing  like  that,  and  she 
said — at  the  beginning  she  said  that  he  had  at  times 
suffered  periods  of  depression. 

Q.    Periods  of  depression  at  times? 

A.    Yes. 

Q.  And  what  else  did  she  say  on  that  subject, 
Mr.   Pine? 

A.  She  said,  however,  he  was  in  fine  spirits  over 
the  past  weekend,  he  had  been  in  good  spirits  of 
late  except  that  he  [29]  was  working  hard,  working 
long  hours  getting  out  some  reports  which  were  a 
yearly  function  with  his — in  his  business. 

Q.  Working  hard,  long  hours,  getting  out  re- 
ports that  were  business  reports  connected  with  his 
business,  is  that  correct?  A.    Yes. 

Q.  Now,  these  periods  of  depression  to  which 
she  referred,  did  she  state  whether  those  periods 
of  depression  occurred  coincident  with  his  work 
in  getting  out  such  reports  for  his  business? 

A.  Well,  I  just  didn't — she  didn't  elaborate  and 
I  just  didn't  gather  what  her  actual  meaning  was 
by  "periods  of  depression."  She  said  he  was  under 
stress  at  times,  like  these,  when  he  was  preparing 
these  reports. 

Q.     I  see.  Do  you  have  any  other  notes  there 
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that  you  made  at  the  time?  A.    Yes,  I  have. 

Q.    Are  those  all  made  at  the  time? 

A.    Yes. 

Q.    I  see. 

A.  Merely  that  Miss  Houston  said  her  father 
came  downstairs  about  two. 

Q.    Miss  Houston,  the  daughter? 

A.    I  talked  to  Miss  Ann  Houston. 

Q.    All  right. 

A.     Then  I  have  a  note  here [30] 

Q.  Pardon  me  just  a  moment.  She  stated  to 
you  that  her  father  had  gone  downstairs  about  two 
o'clock? 

A.  Had  come  downstairs  from  his  bedroom.  He 
had  been  in  bed  all  morning. 

Q.    Had  been  in  bed  all  morning?  A.     Yes. 

Q.  And  came  downstairs  about  two  o'clock,  is 
that  correct?  A.    About  two  o'clock. 

Q.    You  arrived  at  the  scene  what  time? 

A.    It  was  approximately  2:15. 
[     Q.     About  2:15?  A.     Yes. 

Q.  What  else  is  set  forth  in  your  note  that  you 
made  at  the  time,  Mr.  Pine? 

A.  The  name  of  the  deputy  coroner  who  arrived, 
took  the  body. 

Q.    All  right. 

A.    Plus  the  ambulance  crew. 

Q.  Did  they  take  the  man's  body  away  while 
you  were  there? 

A.  No.  The  Coroner  took  the  body  away  while 
I  was  there. 
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Q.     All  right. 

A.     The  ambulance  did  not. 

Q.  In  other  words,  it  was  not  an  ambulance  case 
because  the  man  had  already — had  died"? 

A.    Dr.  Lyman  pronounced  him  dead. 

Q.    Dr.  Lyman — was  he  the  family  physician? 

A.  I  gathered  he  was.  He  had  been  called  by 
the  family. 

Q.    What  else  is  on  your  notes,  Mr.  Pine? 

A.  This  page  refers  to  March  29th,  '54,  when 
the  Berkeley  Police  Department  gave  the  rifle  to 
an  attorney  for  Mrs.  Houston.  It  is  merely  a  receipt 
for  the  rifle. 

Q.  Gave  to  an  attorney  for  Mrs.  Houston  what, 
Mr.  Pine?  A.    The  rifle  that  was  used. 

Q.     The  rifle? 

A.  At  the  scene  of  the  Coroner's  inquest,  I 
turned  the  rifle  over  to  an  attorney  named  Allison. 

Q.    All  right.  Mr.  Allison?  A.    Yes. 

Mr.  Clausen:  I  will  ask  counsel  if  he  has  the 
rifle. 

Mr.  Angell:    Yes,  I  have  the  rifle. 

Mr.  Clausen:     Will  you  produce  it,  please? 

Mr.  Angell:    I  will  be  very  happy  to. 

Mr.  Clausen:     All  right. 

A.    That's  the  extent  of  the  notes. 

Mr.  Clausen:    All  right.  Thank  you,  Mr.  Pine. 

Your  Honor,  if  I  may . 

Q.  Could  you  put  those  in  the  order  in  which 
you  had  them  at  the  time  you  handed  them  to  me? 

A.     There  is  one  other  page. 
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Q.  That  has  already  been  introduced  in  evi- 
dence, which  is  the  diagram.   [32] 

A.    Well,  that's  the  way  they  were. 

Mr.  Clausen:  May  I  offer  these  in  evidence?  I 
do  offer  them  in  evidence  and  I  would  suggest  that 
they  be  considered  paii:  of  Defendant's  Exhibit  A 
and  attached  to  that  exhibit. 

The  Court:  They  may  be  admitted  and  marked 
as  next  in  order. 

Mr.  Angell:     No  objection. 

The  Clerk:  Defendant's  Exhibit  A,  attachments. 
(Documents  attached  to  map  previously 
marked  Defendant's  Exhibit  A.) 

Mr.  Clausen:  Q.  Were  some  pictures  made  at 
the  time,  Mr.  Pine? 

A.  Yes.  The  police  photographer  took  pictures 
of  the  body. 

Q.  And  police  connected  with  the  same  depart- 
ment, the  Berkeley  Police  Department? 

A.    Yes. 

Q.  Are  those  pictures  retained  in  the  file  of  the 
police  department?  A.    Yes,  they  are. 

Q.  And  they  would  be  subject  to  the  same  pro- 
cedure that  you  have  indicated  for  subpoena;  in 
other  words,  the  same  officer  would  have  control 
of  those?  A.    Yes. 

Mr.  Clausen:     You  may  take  the  witness.   [33] 

Cross  Examination 
Mr.  Angell:    Q.     Is  it  true  that  it  is  the  depart- 
ment procedure,   Officer  Pine,   that  the   Berkeley 
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The  Court:    We  are  going  to  take  a  recess. 
(Short  recess  taken.) 

Mr.  Angell:  Before  you  call  Parker,  may  I  ask 
Officer  Pine  to  remain  in  the  courtroom?  I  would 
like  to  ask  permission  of  the  court,  counsel  asked 
one  question  of  Officer  Pine,  which  I  neglected  to  an- 
swer. I  can  do  it  after  Inspector  Parker  is  finished. 

Mr.  Clausen:  I  suggest  you  do  it  now.  I  was 
going  to  ask  permission  of  the  couii:  to  ask  Inspec- 
tor Pine  a  question  also. 

KENNETH  C.  PINE 

recalled  as  a  witness  on  behalf  of  the  defense;  pre- 
viously sworn. 

Redirect  Examination 

Mr.  Clausen:  Q.  I  wanted  to  be  sure  I  asked 
you  this  question,  Mr.  Pine.  At  the  time  the  body 
was  found  how  was  Mr.  Houston  dressed? 

A.    He  had  on  pajamas  and  a  robe. 

Q.    Pajamas?  [36] 

A.     Pajamas  and  a  robe  and  slippers. 

Q.     Pajamas,  robe  and  slippers?  A.     Yes. 

Q.  All  right.  Now,  this  diagram  that  was  fur- 
nished by  plaintiff  has  indicated  here  where  you  put 
the  rifle  ''Hole  cut  in  floor" — I  am  pointing  to  a 
rectangle.  At  the  time  that  you  observed  the  premi- 
ses, was  there  any  hole  then  cut  in  the  floor? 

A.    No,  that  hole  hadn't  been  cut  in  the  floor. 

Q.  Can  you  tell  me  at  the  point  where  the  rifle 
was  found  the  approximate  height  of  the  ceiling 
from  the  floor? 
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A.  Approximately  five  and  a  half  feet  to  the 
floor  joists  above. 

Q.  Can  you  tell  me,  Mr.  Pine,  when  you  saw  the 
gun  was  the  lever  of  the  gim,  the  hammer,  was  that 
closed  down  against  the  shell  which  had  been  spent  1 

A.    I  didn't  examine  the  gun  that  closely. 

Mr.  Clausen:     You  may  take  the  witness. 

Recross  Examination 

Mr.  Angell:     Just  one  question. 

Q.  Referring  again  to  the  bag  of  shells  which 
you  stated  you  found  on  the  bookcase  shelf  in  the 
northwest  comer  of  the  basement  as  shown  by  the 
red  mark  P-3.  Do  you  recall  whether  that  bag  of 
shells  was  open  when  you  found  it  or  was  it  closed? 

A.    It  was  closed.  I  had  opened  it  to  look  in.  [37] 

Q.     You  had  opened  it  to  look  in?  A.    Yes. 

Mr.  Angell :    Thank  you. 

Mr.  Clausen :    That  is  all,  Mr.  Pine. 
(Witness  excused.) 

EDWIN  H.  PARKER 

recalled  as  a  witness  on  behalf  of  the  defense ;  previ- 
ously sworn. 

Direct  Examination — (Resumed) 
Mr.  Clausen :    Q.    You  were  one  of  the  officers  and 
you  have  already  been  identified. 

Mr.  Parker,  you  have  given  me  some  rough  notes 
here  and  I  will  return  these  notes  to  you  and  ask  you 
if  you  can  tell  me  this:  When  you  arrived  at  the 
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scene  did  you  make  an  examination  of  the  body  and 

see  the  wound  in  the  body  ? 

A.  I  made  an  examination  of  the  body  without 
moving  it  at  the  time  I  first  arrived  and  after  the 
arrival  of  the  Coroner's  deputy,  a  man  named  Os- 
borne. The  body  was  turned  over  and  in  my  pres- 
ence by  him. 

Q.     The  body  was  turned  over?  A.    Yes. 

Q.    Yes. 

A.  I  made  an  examination  of  the  wound  at  that 
time  and  found  a  rather  large  opening  in  the  chest 
area  near  the  midline  of  the  chest.  (Indicating.) 

Q.     Indicating  about  where?  [38] 

A.    About  (witness  indicating). 

Q.     The  region  of  the  heart  ? 

A.  In  the  vicinity  of  the  heart.  It  was  a  little  off 
to  one  side  of  the  midline,  but  it  was  right  in  the 
general  area  of  the  heart. 

Q.    Yes. 

A.  The  opening  was  rather  enlarged,  indicating 
considerable  blast,  muzzle  blast  from  the  gun,  and 
the  area  around  the  hole  was  blackened  from 
powder. 

Q.  In  other  words,  you  are  speaking  now  of  the 
entry  hole,  which  would  be  in  the  front  chest,  is 
that  right? 

A.  Yes.  Both  the  clothing  remaining  over  the 
wound  and  the  skin  itself  showed  evidence  of  black- 
ening from  the  blast. 

Q.    Does  that  indicate  that  the  muzzle  of  the  gim 
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was  on  or  near  the  chest  at  the  time  the  gmi  was 

fired? 

A.  Either  pressing  against  it  or  extremely  close, 
enough  so  that  it  had  the  same  effect  as  if  it  were 
against  the  body  or  the  clothing. 

Q.  Now,  the  wound  or  the  exit  wound  in  the 
back,  that  was  where,  Mr.  Parker? 

A.  It  was  higher  up  on  one  shoulder — well,  the 
bullet  hadn't  quite  gone  straight  through  but  a  lit- 
tle bit. 

Q.  Could  you  indicate  on  me — show  the  entry 
wound — show  where  the  entry  wound  was,  approxi- 
mately. 

A.  The  entry  wound  was  approximately  in  this 
area  here  [39]  (indicating). 

Q.    Right  here? 

A.  And  the  exit  wound  was  close  to  one  of  the 
shoulder  blades.  It  may  have  touched  one  of  the 
shoulder  blades.  I  don't  recall  which  one  it  was. 

Q.  All  right.  So  with  that  in  mind,  for  the  bul- 
let to  have  gone  through  the  body  in  this  position 
and  come  out  overhead  at  the  ceiling,  the  body 
would  have  had  to  be  leaning  over  like  this,  isn't 
that  correct  (demonstrating)  ? 

A.     That's  correct. 

Q.  Did  you  notice  any  blood  at  the  place  where 
you  found  the  gun? 

A.  Yes,  there  was  a  little  blood  on  the  floor  at 
the  point  where  the  gun  was  found  and  there  was 
also  flecks  of  blood  and  bits  of  clothing  in  the  ceil- 
ing, around  the  bullet  hole  in  the  ceiling. 
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Q.  In  the  ceiling.  And  was  that  bullet  hole  ap- 
proximately overhead  from  where  you  found  the 
rifle? 

A.  Yes,  it  was  approximately  overhead,  not  ex- 
actly. I  didn't  measure  the  exact  distance. 

Q.  Now,  with  reference  to  the  rifle,  Mr.  Angell 
has  it  and  I  have  asked  that  he  bring  it  here.  But 
can  you  tell  me  this,  is  it  possible  for  a  man  of, 
say,  the  height  of  the  deceased  in  this  case,  to  have 
put  the  muzzle  of  the  gun  against  his  front,  like 
this,  to  have  leaned  over  and  to  have  reached  down 
[40]  and  pull  the  trigger? 

A.    Yes,  it  would  have  been  possible. 

Q.  All  right.  The  exit  wound  that  you  observed 
in  the  back,  Mr.  Parker,  how  did  that  differ  from 
the  entry  wound  that  you  observed  in  front? 

A.    Well,  there  was  no  muzzle  blast  around  it. 

Q.  The  exit  wound  in  the  back,  there  was  no 
blast?  A.    That  is  correct. 

Q.  All  right.  Now,  the  gun  itself  had  how  many 
shells  in  it,  or  did  it  have  just  the  one  shell  that 
was  the  cause  of  death? 

A.  It  had  only  the  one  exploded  cartridge  in  it, 
no  others,  in  the  gim. 

Q.  And  the  hammer  action  on  the  gun,  the  lever 
action,  was  that  shut  and  closed? 

A.  The  level  action  was  closed  and  the  hammer 
was  down  in  the  discharged  position. 

Q.  In  the  discharged  position.  All  right.  Then 
overhead  where  the  bullet  hole  was  in  the  ceiling, 
did  you  notice  anything  around  that  bullet  hole? 
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A.  Yes.  There  were  flecks  of  blood  and  little 
bits  of  fabric  from  the  clothing. 

Q.  Did  you  go  upstairs  and  try  to  find  the  spent 
bullet? 

A.  No,  I  didn't.  I  didn't  realize  until  later  that 
the  bullet  had  gone  through  the  floor.  [41] 

Q.  All  right.  Can  you  give  me  the  approximate 
distance  from  the  floor  to  the  ceiling  at  the  point 
where  the  gun  was  found? 

A.  I  didn't  measure  it,  but  it  was  under  six 
feet,  because  I  had  to  stoop  over.  I'm  5-11;  I 
couldn't  stand  up  in  the  area  without  bending  over. 

Q.  All  right.  Now,  with  reference  to  the  other 
marks  on  the  diagram  here.  Officer  Pine  has  put 
the  position  of  the  body  when  he  saw  it,  in  this 
position,  and  that  is  indicated  as  P-1. 

May  I  explain  this  diagram.  Would  you  step 
down  here  a  moment,  Mr.  Parker? 

This  indicates  the  basement  section  of  the  home, 
the  Houston  home,  and  it  was  explained  to  Mr. 
Pine  as  being  north  in  this  direction ;  there  are  the 
stairs  coming  down  from  the  kitchen;  there  is  this 
basement  area  which  Mr.  Pine  stated  was  a  little 
lower  than  the  area  here. 

Can  you  tell  me  where  the  body  was,  about,  when 
you  saw  the  body  on  your  arrival? 

A.  It  was  in  the  approximate  position  as  marked 
by  Officer  Pine. 

Q.    P-1,  is  that  correct?  A.     P-1. 

Q.    And  then  with  reference  to  where  the  gun 
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was,  can  you  tell  me  where  it  was  when  you  saw 

the  gun?  [42] 

A.  In  the  same  approximate  position  marked  by 
Officer  Pine. 

Q.    The  same  as  Officer  Pine. 

Then  did  you  find  some  live  ammunition  of  the 
area  of  the  gun  ? 

A.    No,  I  didn't  see  the  ammimition. 

Q.    All  right. 

You  may  take  the  stand,  please. 

Then,  Mr.  Parker,  when  you  were  there  were 
there  some  pictures  taken  by  the  police  department 
or  anyone  else? 

A.  Yes,  there  were  pictures  taken  by  Officer 
Wylen. 

Q.  A  member  of  the  Berkeley  Police  Depart- 
ment? A.    Yes,  he  is. 

Q.  Now,  the  procedure  that  you  follow  nor- 
mally, Mr.  Parker,  in  connection  wdth — or  that  you 
did  at  the  time  of  the  occurrence  here  in  February 
of  last  year — what  was  it  ?  What  was  that  in  refer- 
ence to  your  official  reports? 

A.  A  report  is  made  by  the  officers  involved  and 
then  it  is  referred  to  the  Coroner,  and  the  Coroner's 
Office  in  Alameda  County  arrives  at  a  decision  as  to 
verdict  either  by  the  Coroner  himself  or  by  im- 
panelling a  coroner's  jury. 

Q.  Then  your  report  was  filed  with  the  police 
department,  w^as  it?  A.     Yes,  it  was. 

Q.  Did  the  Deputy  Coroner  arrive  while  you 
were  there?  A.    He  did.  [43] 
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Q.  And  that  was  the  gentleman  you  mentioned 
as  being  named  Osborne?  A.     That's  right. 

Q.  Can  you  tell  me  who,  if  anyone,  unloaded  the 
rifle  in  your  presence  f 

A.  The  Deputy  Coroner,  Osborne,  unloaded  it  in 
my  presence,  and  I  think  Officer  Pine  was  also  pres- 
ent at  the  time. 

Q.  And  you  observed  what  in  reference  to  what 
was  in  the  gun  ? 

A.  I  observed  there  was  one  exploded  cartridge 
in  the  chamber  and  none  in  the  magazine. 

Q.     Was  the  man  dead  on  your  arrival? 

A.    Yes,  he  was  dead. 

Q.    You  got  there  about  what  time? 

A.    About  two-thirty  in  the  afternoon. 

Mr.  Clausen:    You  may  take  the  witness. 

Cross  Examination 

Mr.  Angell:  Q.  Inspector  Parker,  did  I  under- 
stand you  stated  as  to  procedures  that  you  made 
your  report  and  then  you  referred  it  to  the  Coroner? 

A.     That's  right. 

Q.  The  Coroner  would  either  make  a  report  or 
finding  or  call  for  a  coroner's  inquest,  is  that  cor- 
rect? A.    That's  correct. 

Q.  And  in  this  case  did  you  make  any  recom- 
mendations with  respect  to  whether  there  be  an 
inquest  or  not?  [44] 

A.  Yes,  in  this  case  I  did  request  that  it  be 
inquested  by  a  coroner's  jury  rather  than  without 
testimony. 
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Q.     Was  such  an  inquest  held? 

A.  There  was  such  an  inquest  subsequently  hold 
by  a  coroner's  jury. 

Mr.  Angell :    I  think  that  is  all. 

Mr.  Clausen:    Just  one  question. 

Redirect  Examination 

Mr.  Clausen:  Q.  Mr.  Parker,  I  don't  know 
whether  I  asked  you,  but  I  will  ask  you  again :  You 
have  told  us  that  the  powder  blade  in  the  front 
was — .  AYas  the  hole  in  the  front  larger  than  the 
hole  in  the  back  of  the  body? 

A.  My  recollection  is  that  it  was  larger,  l^ut  I 
couldn't  be  positive  about  that;  but  I  know  that 
the  point  of  entry  was  much  larger  than  the  caliber 
of  the  bullet  which  had  made  the  hole. 

Mr.  Clausen:    I  see.  All  right.  That's  all. 

Mr.  Angell :    Thank  you. 
(Witness  excused.) 

Mr.  Angell:    Here's  the  gun,  if  you  want  it. 

Mr.  Clausen:  May  I  recall  the  two  witnesses  to 
identify  the  gun,  your  Honor? 

Mr.  Angell :    We  will  stipulate  that  it  is  the  gim. 

The  Court:  Let  the  record  show  that  there  is 
this  stipulation.  [45] 

Mr.  Clausen :    Very  well,  your  Honor. 

We  will  offer  this  (gun)  in  evidence  as  Defend- 
ant's next  in  order. 

The  Court :    It  mil  be  admitted  as  next  in  order. 

The  Clerk:  Defendant's  Exhibit  B  admitted  and 
filed  in  evidence. 
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(Thereupon  rifle  received  and  marked  in  evi- 
dence as  Defendant's  Exhibit  B.) 

Mr.  Clausen :    We  will  call  Mr.  Wainwright. 

As  far  as  the  defendants  are  concerned,  your 
Honor,  the  officers,  Pine  and  Parker,  may  be  ex- 
cused temporarily,  to  be  recalled  when  we  get  those 
records  from  the  police  department,  in  the  event 
it  is  necessary. 

The  Court:    Did  you  hear  that,  gentlemen? 

You  will  notify  them? 

Mr.  Clausen:  I  will  get  in  touch  with  both  gen- 
tlemen when  we  make  arangements  for  the  records. 

JAMES  H.  WAINWRIGHT 

called  as  a  witness  on  behalf  of  the  defense ;  sworn. 

The  Court:    Your  full  name,  please. 
A.    James  Hamilton  AVainwright. 
The  Court:    Where  do  you  live,  Mr.  Wainwright? 
I      A.     Toronto,  Canada. 

The  Court:    Your  business  or  your  occupation? 
A.    Assistant  secretary  and  claims  officer  of  TJie 
Canada  Life  [46]  Assurance  Company. 
The  Court:    What  company? 
A.     Canada  Life  Assurance  Company. 
The  Court:    Take  the  witness. 

Direct  Examination 
Mr.  Clausen:    Q.    In  connection  with  your  duties 
;    of  assistant  secretary,  to  which  you  have  just  re- 
I    ferred,  for  the  defendant  in  this  case,  can  you  tell 
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DEFENDANT'S  EXHIBIT  "C" 

The  Canada  Life  Assurance  Company,  Toronto, 
Canada,  Agrees  to  Pay  subject  to  the  Family  In- 
come provision  Face  Amount  Ten  Thousand  Dollars 
to  the  beneficiary  on  the  death  of  Assured  William 
Mark  Houston  if  death  occurs  prior  to  24th  Sep- 
tember, 1963  (the  Expiry  Date). 

Beneficiary,  subject  to  the  Beneficiary  provision: 
Assured's  wife,  Charlotte  S.  Houston. 

This  agreement  to  pay  and  the  premiums  stated 
below  are  subject  to  the  provisions  on  the  attached 
sheets  which,  together  with  this  sheet,  constitute  the 
policy. 

Premiums :  $382.70  payable  to  the  Company  yearly 
in  advance  from  24th  September,  1953  during  the 
life  of  the  assured  until  premiums  have  been  paid 
for  10  policy  years. 

Conversion  Option:  As  hereinafter  set  forth; 
available  at  any  time  during  the  conversion  period, 
being  the  period  up  to  the  end  of  the  seventh  policy 
year. 

Policy  years  and  anniversaries  shall  be  computed 
from  24th  September,  1953. 

Issued  at  the  Company's  Head  Office  at  Toronto, 
Canada,  as  of  3rd  November,  1953. 

/s/  E.  C.  Gill,  President 

/s/  W.  J.  Adams,  Secretary 

/s/  T.  R.  Price,  Assistant  Registrar 
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10  Year  Term,  Convertible  within  7  years.  Non-Re- 
newable. Assurance  payable  at  death  if  within 
10  years.  Premimns  payable  for  10  years  or 
until  prior  death.  Age  50.  Non-Participating. 

Family  Income  Provision. 

***** 

Suicide.  During  the  first  two  years  from  the  date 
of  issue  of  this  policy,  suicide  (whether  the  assured 
be  sane  or  insane)  is  a  risk  not  assiuned  under  this 
policy;  should  death  occur  in  such  manner  that  the 
assurance  is  not  effective  because  of  the  operation 
of  this  provision,  the  Company  will  pay  an  amount 
equal  to  the  premiums  paid  under  this  policy,  which 
amount  will  be  paid  in  one  sum  to  the  person  or 
persons  who  would  have  been  entitled  to  the  net 
proceeds  of  this  policy  or  the  first  payment  there- 
from had  this  policy  matured  by  reason  of  the  as- 

sured's  death. 
***** 
i 

Commutation.  A  beneficiary  shall  not  have  the 

right  to  commute,  or  alienate  or  assign  his  interest 

in,  any  payments  of  the  guaranteed  income  pro- 

;  vided  for  in  this  provision  unless   such  right  is 

I  given  to  such  beneficiary  by  a  writing  signed  by  the 

j  assured  and   deposited  with   the   Company  at  its 

I  Head  Office;  nevertheless,  the  executors,  adminis- 

I  trators  or  assigns  of  the  assured  or  the  executors 

I  or  administrators  of  any  beneficiary  shall  have  the 

[  right,  at  any  time  when  they  are  entitled  to  receive 

I  any  payments  provided  for  in  this  provision,  to 

1  commute  all  the  remainder  of  such  payments  to 


134        The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  James  H.  Wainwright.) 
which  they  have  title.  Any  such  commutation  will 
be  made  on  the  basis  of  interest  at  21^%  per  an- 
num, compounded  yearly. 
***** 


Mr.  Clausen :  Q.  Now,  with  regard  to  that  por- 
tion of  the  application,  Mr.  Wainwright,  part  two, 
which  says:  "Statement  of  health — Medical" 

The  Court:    What  page  is  that? 

Mr.  Clausen:     Question  6.  A¥ould  you  show  the 
court  where  that  is,  Mr.  Wainwright? 
(The  witness  indicating  to  court.) 

Mr.  Clausen:     Question  6  is: 

''A.  To  what  extent  do  you  use  alcoholic  stimu- 
lants?" And  what  answer  was  given  to  that  by  Mr. 
Houston,  the  applicant  in  this  case,  the  assured? 

A.  The  answer  is  given  "Yes."  And  enlarged 
with  the  note:  "Socially  only  occasionally." 

Q.  And  Question  B :  '  'Have  you  ever  used  them 
to  excess?"  What  did  Mr.  Houston  answer  to  that? 

A.    He  answered  "No." 

Q.  Is  there  a  subscription  to  the  above  answers 
at  the  bottom:  [49]  "The  answers  recorded  above 
are  as  given  by  me  and  are  complete  and  true"? 

A.     That  is  correct. 

Q.    Is  that  stated  there  by  Mr.  Houston? 

A.  That  is  stated  there  by  and  signed  by  the 
signature  of  Mr.  Houston. 

Q.  That's  the  signature  that  follows,  is  that  cor- 
rect? A.    Yes. 
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Q.     Let  me  ask  you,  did  the  company  rely  upon 

those  statements  of  Mr.  Houston  in  issuing  that 

policy? 

Mr.  Angell:     Just  a  minute.  May  I  x>ut  in  my 

objection  before  that  is  answered? 

The  Court:    You  may. 

Mr.  Angell:  Object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  not  within  the  issues  in  the 
case,  calling  for  the  opinion  of  the  witness  on  some- 
thing which  is  clearly  not  subject  to  opinion  evi- 
dence, and  is  a  matter  of  law  for  this  court  to  de- 
termine from  all  the  evidence  that  goes  in  whether 
it  was  a  material  misrepresentation.  It  is  not  a 
proper  question  to  ask  this  witness  if  they  Avould 
have  written  this  if  the  statements  there  were  im- 
true.  That  is  for  your  Honor  to  determine,  whether 
from  all  the  evidence  as  is  in  here  whether  those 
were  material  misrepresentations,  and,  if  so, 
whether  they  were  such  material  misrepresentations 
as  to  void  the  policy  as  fraud,  because  it  is  abso- 
lutely necessary  under  [50]  the  cases  in  California, 
and  I  think  there  is  no  question  but  what  this  case 
is  governed  by  California  law,  that  in  order  to  de- 
feat the  payment  under  an  insurance  policy  it  is 
absolutely  encumbent  upon  the  insurer  not  only  to 
show  that  there  were  misstatements  or  misrepresen- 
tations but  to  also  show  that  they  were  material  and 
that  they  would  have,  in  the  opinion  of  the  court  or 
the  jury  which  passes  upon  that  question  and  not 
the  witness,  as  to  whether  they  believe  that  that 
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policy  would  have  been  written  had  it  not  been 
for 

Mr.  Clausen :  Your  Honor,  all  that  I  am  asking 
is  the  witness's  reliance,  and  the  witness  is  the  man 
that  testifies  as  to  the  corporation;  the  corporation 
can  only  speak  through  its  agents;  and  we  are 
merely  seeking  to  show  here  reliance  by  the  witness 
upon  the  application  of  the  applicant. 

Mr.  Aiigell:  If  your  Honor  please,  may  I  ask 
a  couple  of  questions  before  I  put  in  another  ob- 
jection'? 

The  Court :    You  may. 

Mr.  Angell:  Q.  Did  you  ever  see  this  policy  at 
any  time,  this  application,  prior  to  the  date  of  Mr. 
Houston's  death?  A.    No. 

Mr.  Angell :  I  don't  think  I  need  to  ask  any  more 
questions  as  to  whether  they  relied  ui^on  those  rep- 
resentations. 

Mr.  Clausen:  It  wouldn't  make  any  difference, 
your  Honor,  because  the  witness  has  already  testi- 
fied his  knowledge  of  the  practices  and  the  knowl- 
edge of  the  company,  and  the  acceptance,  [51]  re- 
jection, rejection  of  life  insurance  risks,  his  Avork 
in  the  field  of  underwriting,  and  so  based  upon  that 
and  the  information  he  has  I  think  I  am  entitled 
to  ask  the  question  which  I  did,  a  very  simple  one, 
whether  in  the  whole  scope  of  his  knowledge  the 
company  for  whom  he  speaks  relied  upon  the  appli- 
cation. 

Mr.  Angell:  If  your  Honor  please,  I  make  the 
further  objection,  it  would  be  premature.  Tliere  is 
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no  proof  at  this  stage  of  the  game  that  there  is  any- 
thing that  is  in  there  that  is  stated  that  isn't  true. 

Mr.  Clausen:  All  right.  If  that  objection  is  made, 
I  will  withdraw  the  question  at  this  time  and  call 
the  witness  back.  I  was  only  trying  to  save  time, 
your  Honor. 

The  Court:    There  is  nothing  before  the  court. 

Mr.  Clausen:    That's  right. 

Q.  Now  let  me  ask  you  this,  Mr.  Wainwright: 
Following  the  death  of  the  assured,  did  you  tender 
and  did  the  company  tender  to  the  plaintiff  the  un- 
paid premiums  pursuant  to  the  policy  in  the  sum 
of — the  paid  premiums  in  the  sum  of  $382.70? 

A.    We  did. 

Q.    And  was  that  tender  rejected? 

A.    It  was. 

Q.  Did  you,  Mr.  Wainwright,  for  purposes  of 
illustration  and  in  the  light  of  testimony — rather, 
in  light  of  information  derived  from  the  police  de- 
partment, such  as  Officers  Pine  and  [52]  Parker 
this  morning,  construct  a  model  in  respect  of  the 
gun  and  construct  that  model  in  such  a  fashion  as 
to  give  allowance  to  the  height  of  the  deceased  and 
to  the  length  of  the  gim?  A.     I  did. 

Q.    Do  you  have  the  figure  there?  '         A.    Yes. 

Q.    And  the  figure — ^may  I  see  it,  please? 

A.     (Witness  producing  a  manikin.) 

Q.  Did  you  assume  in  that  model,  Mr.  Wain- 
wright, the  known  height  of  the  deceased  of  six 
feet  two  and  a  half  inches  ? 

A.    Yes.  I  took  the  height  of  this  artist's  lay 
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figure,  as  it  is  called,  your  Honor,  as  six  feet  two 
and  a  half  inches,  recorded  height  of  Mr.  Houston. 
Using  that  as  the  scale,  I  then  took  a  picture,  an 
accurate  picture  of  the  gim,  and  constructed  a 
model  rifle,  which  would  be  the  length  of  the  rifle 
in  this  case  as  known  to  me,  in  proper  scale  to  this 
figure,  being  the  height  of  Mr.  Houston. 

Q.  And  that  gun  is  constructed  to  that  same 
scale,  is  if?  A.    It  is. 

Q.  Now,  then,  further  with  reference  to  the  evi- 
dence that  was  available,  did  you  direct  the  course 
of  the  bullet  through  the  chest,  established  by  the 
postmortem  examinations  ? 

A.  I  did.  Taking  the  information  given  at  the 
coroner's  inquest,  I  drilled  a  hole  through  the  chest 
of  this  model  at  the  place  and  in  the  direction  as 
disclosed  by  the  evidence  [53]  given  at  the  coroner's 
inquest. 

Q.  And  based  upon  the  information  of  powder 
burns  or  marks  on  the  clothing  and  body  of  the 
deceased  showing  the  muzzle  of  the  rifle  to  have 
been  close  to  the  heart  area  and  resting  against  or 
immediately  near  it  when  discharged,  did  you  re- 
construct that  rifle  position  in  respect  of  that 
model  ? 

A.  I  reconstructed  the  rifle  position  based  on 
the  powder  burns  on  the  chest,  the  line  of  the  bullet 
through  the  chest  and  the  line  of  the  bullet  or  the 
approximate  position  of  the  rifle  when  the  bullet 
discharged. 
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Q.  And  will  you  assemble  those  in  that  position ; 
you  can  do  it  right  there,  if  you  will. 

A.     This,  your  Honor,  is  what  I  constructed 

Q.  In  reference  to  the  vertical  position  of  the 
rifle,  did  you  determine  that  from  information  such 
as  that  given  this  morning  by  the  police  depart- 
ment? 

A.  I  first  determined  that  from  the  evidence 
taken  at  the  coroner's  inquest,  where  testimony 
was  given  as  to  how  many  degrees  off  vertical  the 
rifle  was  in  two  directions. 

Q.     All  right. 

A.  (Witness  demonstrating  with  scaled  manikin 
and  rifle.) 

Mr.  Clausen :  We  have  that  for  purposes  of  illus- 
tration, your  Honor. 

You  may  take  the  witness. 

Mr.  Angell:  Are  you  offering  that  in  evidence 
or [54] 

Mr.  Clausen:  I  do.  I  offer  the  figure  and  the 
rifle  in  evidence  for  illustration — purposes  of  illus- 
tration, your  Honor. 

Mr.  Angell:  May  I  ask  just  one  or  two  questions 
before  you  do? 

The  Court:    Yes. 

Cross  Examination 

Mr.  Angell:  Q.  Mr.  Wainwright,  as  I  under- 
stand it,  you  have  taken  the  evidence  offered  by  Dr. 
Kirk  and  Mr.  Bradford  on  the  course  of  this  bullet. 

A.    That  is,  what  I  had  available  to  me. 
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Q.  All  you  have  done  is  take  that  and  with  that 
you  physically  made  this  model,  is  that  correct? 

A.  Well,  not  with  that  testimony.  That  testimony 
positions  the  rifle  as  I  have  set  up  there. 

Q.  You  have  taken  that  testimony  and  you  have 
made  i:)hysically  this  manikin  here,  is  that  correct? 

A.     Well 


Q.     To  illustrate  the  testimony 

A.     I  think 

Q.     The  testimony  given  at  the  coroner's  inquest. 

A.  The  rifle  is  made  to  the  scale,  and  the  length 
of  it  is  accurate  to  scale,  according  to  this  figure. 

Q.    I  see. 

If  this  material  is  merely  being  offered  in  con- 
nection [55]  with  something  that  you  are  going  to 
offer,  Mr.  Clausen,  in  the  foiTU  of  testimony,  in  the 
way  of  illustration,  why,  I  am  not  going  to  raise  the 
objection  to  it,  but  if  it  is  going  to  be  offered  to 
prove  that  that  was  in  fact  the 

Mr.  Clausen:  No,  no,  this  is  offered  just  like  a 
map,  for  illustration. 

Mr.  Angell:  All  right.  If  it  is  only  for  illustra- 
tion, because  I  want  it  perfectly  clear  no  foundation 
has  been  laid  as  to  this  witness  to  show  that  he 
made  any  examination  of  the  body,  made  any  exami- 
nation of  the  bullet,  made  any  examination  of  any- 
thing other  than  he  went  and  looked  at  some  testi- 
mony at  the  coroner's  inquest,  which  testimony  is 
not  before  this  court  and  which  is  not  admissible 
before  this  court,  and  then  he  has  made  this  little 
statue  and  put  it  up  there.  Now,  if  this  is  merely 
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preliminary  to  something  that  is  going  to  be  put  in 
here  further  by  you,  I  don't  want  to  block  your  case, 
and  you  cannot  put  it  in  all  at  once,  and  I  will 
make  no  objection  to  it  at  this  time  if  it  is  only 
by  way  of  illustration,  as  you  say;  then  I  have  no 
objection  to  it. 

The  Court :    Let  it  be  admitted  for  that  purpose, 
and  limit  it  for  that  purpose. 

Mr.  Clausen:    Yes,  your  Honor. 

The  Clerk :    Defendant's  Exhibit  D  admitted  and 
filed  into  evidence. 

(Manikin  and  scaled  rifle  received  in  evidence 
for  [56]  purposes  of  illustration  and  marked 
Defendant's  Exhibit  D.) 

Mr.  Clausen :    Any  further  questions,  Mr.  Angell  *? 

Mr.  Angell :    I  think  not. 

Mr.  Clausen:     You  may  step  down,  Mr.  Wain- 
wright. 

(Witness  excused.) 

Mr.  Clausen:    Mr.  Youngers. 

PAUL  W.  YOUNGERS 

called  as  a  witness  on  behalf  of  the  defense ;  sworn. 

The  Court:    Your  full  name,  please. 
A.    Paul  W.  Youngers. 

The  Court:    Where  do  you  reside,  Mr.  Youngers? 
A.    Los  Altos. 

The  Court :    Your  business  or  occupation  ? 
A.     I  am  with  the  New  Zealand  Insurance  Com- 
pany. 
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The  Court:  New  Zealand  Insurance  Company. 
Take  the  mtness. 

Direct  Examination 

Mr.  Clausen :  Q.  How  long,  Mr.  Youngers,  have 
you  been  with  the  New  Zealand  Insurance  Com- 
pany? 

A.  It  will  be  three  years  this  coming  Jan- 
uary 1st. 

Q.  Your  duties  at  the  present  time  are  w^hat, 
Mr.  Youngers?  A.     Casualty  superintendent. 

Q.  And  that  has  to  do  with  the  litigated  claims 
and  the  adjustment  of  claims,  does  it? 

A.    Yes.  And  underwriting  and  production.  [57] 

Q.  In  connection  with  your  work  with  that  con- 
cern, did  you  become  acquainted  with  the  deceased 
in  this  case,  Houston — Mr.  Houston? 

A.  Yes;  just  about  three  years  ago,  right  about 
now. 

Q.  And  what  was  his  position  with  the  firm,  Mr. 
Youngers  ? 

A.    He  was  the  United  States  manager, 

Q.  And  when  you  say  "United  States  manager," 
his  job  encompassed,  did  it,  managing  the  whole  of 
the  United  States,  with  offices  here  in  San  Fran- 
cisco? A.     That's  right. 

Q.  And  that  was  for  the  New  Zealand  Insurance 
Company,  which  is,  as  the  name  indicates,  located 
in  New  Zealand,  so  far  as  its  home  office  is  con- 
cerned? A.    That's  correct. 


Charlotte  S.  Houston  143 

(Testimony  of  Paul  W.  Youngers.) 

Q.  How  long  had  Mr.  Houston  had  that  job,  do 
you  know,  at  the  time  he  died*? 

A.  Well,  I  don't  know  of  my  own  knowledge, 
but  I  imderstand  around  five,  six  years. 

Q.  And  do  you  recall,  Mr.  Yoimgers,  that  the 
general  nature  of  the  work  performed  by  Mr.  Hous- 
ton— do  you  recall  the  general  nature  of  that  work? 

A.    Well,  he  was  the  manager  in  all  respects. 

Q.  Were  there  occasions  when  you  would  make 
field  trips  with  him? 

A.     I  made  one  field  trip  with  him,  yes.  [58] 

Q.  And  just  to  give  us  a  sample  of  the  kind  of 
an  individual  he  was — well,  just  tell  us  briefly  what 
happened  on  that  one  field  trip. 

A.  Well,  let's  see — it  was  three  years  ago — no, 
two  years  ago  this  Armistice  Day  that  is  just  com- 
ing up.  We  made  a  field  trip  to  Oregon,  went  up 
through  Northern  California,  up  through  Klamath 
Falls,  up  into  Portland,  then  up  into  Woodland, 
Washington.  At  that  point  we  parted;  I  went  on 
north  to  Seattle  and  he  went  back  to  San  Fran- 
cisco. 

Q.  He  called  for  you,  like  you  testified  in  the 
deposition,  at  six  o'clock  at  the  Claremont  Hotel 
in  Berkeley? 

A.  That's  correct.  I  stayed  overnight  at  the 
Claremont  Hotel  and  he  called  for  me  in  the 
morning. 

Q.  And  he  drove  all  that  day  up  to  Klamath 
Falls,  Oregon,  isn't  that  right  ? 
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The  Court:     New  Zealand  Insurance  Company. 
Take  the  mtness. 


Direct  Examination 

Mr.  Clausen:  Q.  How  long,  Mr.  Youngers,  have 
you  been  with  the  New  Zealand  Insurance  Com- 
pany? 

A.  It  will  be  three  years  this  coming  Jan- 
uary 1st. 

Q.  Your  duties  at  the  present  time  are  what, 
Mr.  Youngers?  A.     Casualty  superintendent. 

Q.  And  that  has  to  do  with  the  litigated  claims 
and  the  adjustment  of  claims,  does  it? 

A.     Yes.  And  underwriting  and  production.  [57] 

Q.  In  connection  with  your  work  with  that  con- 
cern, did  you  become  acquainted  with  the  deceased 
in  this  case,  Houston — Mr.  Houston? 

A.  Yes;  just  about  three  years  ago,  right  about 
now. 

Q.  And  what  was  his  position  with  the  firm,  Mr. 
Youngers  ? 

A.    He  was  the  United  States  manager. 

Q.  And  Avhen  you  say  "United  States  manager," 
his  job  encompassed,  did  it,  managing  the  whole  of 
the  United  States,  with  offices  here  in  San  Fran- 
cisco? A.     That's  right. 

Q.  And  that  was  for  the  New  Zealand  Insurance 
Company,  which  is,  as  the  name  indicates,  located 
in  New  Zealand,  so  far  as  its  home  office  is  con- 
cerned? A.     That's  correct. 
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Q.  How  long  had  Mr.  Houston  had  that  job,  do 
you  know,  at  the  time  he  died? 

A.  Well,  I  don't  know  of  my  own  knowledge, 
but  I  understand  around  five,  six  years. 

Q.  And  do  you  recall,  Mr.  Youngers,  that  the 
general  nature  of  the  work  performed  by  Mr.  Hous- 
ton— do  you  recall  the  general  nature  of  that  work? 

A.    Well,  he  was  the  manager  in  all  respects. 

Q.  Were  there  occasions  when  you  would  make 
field  trips  with  him? 

A.     I  made  one  field  trip  with  him,  yes.  [58] 

Q.  And  just  to  give  us  a  sample  of  the  kind  of 
an  individual  he  was — well,  just  tell  us  briefly  what 
happened  on  that  one  field  trip. 

A.  Well,  let's  see — it  was  three  years  ago — no, 
two  years  ago  this  Armistice  Day  that  is  just  com- 
ing up.  We  made  a  field  trip  to  Oregon,  went  up 
through  Northern  California,  up  through  Klamath 
Falls,  up  into  Portland,  then  up  into  Woodland, 
Washington.  At  that  point  we  parted;  I  went  on 
north  to  Seattle  and  he  went  back  to  San  Fran- 
cisco. 

Q.  He  called  for  you,  like  you  testified  in  the 
deposition,  at  six  o'clock  at  the  Claremont  Hotel 
in  Berkeley? 

A.  That's  correct.  I  stayed  overnight  at  the 
Claremont  Hotel  and  he  called  for  me  in  the 
morning. 

Q.  And  he  drove  all  that  day  up  to  Klamath 
Falls,  Oregon,  isn't  that  right  ? 


144         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Paul  W.  Youngers.) 

A.  We  drove  up  to  Klamath  Falls,  Oregon,  got 
there,  oh 

Q.     In  the  afternoon? 

A.     Two,  three  in  the  afternoon. 

Q.  About  two  or  three  o'clock  in  the  afternoon. 
And  in  the  long  series  of  activities  there  that  you 
and  he  engaged  in  at  that  time,  it  was  he  who  wore 
you  out,  isn't  that  right"? 

A.  Well,  he  was  a  very  vigorous  man.  I'll  put 
it  that  way. 

Q.  All  right.  Now,  do  you  recall  also,  shortly 
before  he  died,  an  episode  Avhich  disturbed  Mr. 
Houston,  respecting  an  accident  he  had  had  when  he 
was  going  over  the  state  line  from  [59]  Oregon  into 
California  ? 

Mr.  Angell:  Just  a  minute.  May  I  hear  that 
question  read  back? 

(Question  read  back  by  reporter.) 

Mr.  Angell:  I  object  to  the  question  on  the 
ground  that  it  assumes  a  fact  not  in  evidence,  that 
there  was  anything  that  disturbed  Mr.  Houston. 

The  Court:  The  objection  will  be  sustained.  Re- 
frame  your  question. 

Mr.  Clausen:  Q.  Well,  isn't  it  a  fact,  Mr. 
Youngers — let  me  put  it  this  way:  Do  you  recall 
an  episode  when  Mr.  Houston  was  involved  in  an 
accident  and  telephoned  to  you? 

A.  Well,  that  wasn't  an  episode.  It  was  an  acci- 
dent that  occurred  up  in  southern  Oregon  some 
place,  yes. 

% 
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Q.  And  the  accident  to  which  you  refer  occurred 
when,  Mr.  Youngers? 

Q.  I  would  say  the  latter  part  of  October,  two 
years  ago. 

Q.  On  that  occasion  did  he  not  state  to  you 
that  he  was  disturbed  about  the  situation? 

A.  Well,  disturbed — he  had  an  accident,  yes,  and 
he  was  unhappy  with  it  and  he  wanted  me  to  help 
him  do  something  about  it,  of  course. 

Q.  It  was  handled  in  an  unusual  fashion,  was 
it  not,  in  that  a  woman  in  the  car  was  paid  off  in 
cash  '^ 

Mr.  Angell:  Just  a  minute.  Your  Honor,  I  am 
going  to  [60]  object  to  these  questions  as  leading. 
This  witness  is  Mr.  Clausen's  and  I  think  he  can 
easily  ask  what  was  said  and  what  was  done  with- 
out leading  the  witness  or  suggesting  the  answer, 
and  I  am  going  to  request  that. 

The  Court:  It  is  leading  and  suggestive.  Re- 
frame  your  question.  Objection  sustained. 

Mr.  Clausen:  Q.  Mr.  Houston,  as  I  understand 
it,  telephoned  to  you;  you  were  here  in  San  Fran- 
cisco. A.    That's  right. 

Q.     What  did  he  ask  you  to  do*? 

A.    Well,  he 

Q.     Concerning  the  accident,  of  course. 

A.  Well,  he  reported  the  accident  to  me;  the 
accident  occurred  in  southern  Oregon  near  Lake- 
view,  Oregon,  and  he  reported  to  me  in  the  course 
there  were  two  problems  involved,  there  was  a  col- 
lision damage  to  his  automobile,  which  was  the  part 
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I  was  to  take  care  of,  and  I  was  to  report  the  lia- 
bility feature  of  the  case  to  the  London  Guarantee 
Company,  I  think  is  the  name  of  it,  which  I  did 
immediately. 

Q.  Now,  with  reference  to  the  report  given  to 
you  by  Mr.  Houston,  did  he  tell  you  who  were  the 
occupants  in  the  car  at  the  time  of  the  accident? 

A.  Yes.  He  had  two  passengers  in  the  car;  one 
was  a  gentleman  by  the  name  of  Irby  from  Atlanta, 
Georgia,  an  agent  of  the  New  Zealand  Insurance 
Company,  and  a  young  lady  was  in   [61]  the  car. 

Q.  Did  he  tell  you  where  they  had  been  and 
where  he  was  going  at  the  time  the  accident  hap- 
pened? 

A.  Briefly  on  the  phone.  I  got  most  of  the  stuff 
later.  He  had  been  going  from  Lakeview  down  to 
some  point  in  California,  but  I  don't  think  they 
ever  made  it. 

Q.  In  other  words,  he  was  going  across  the  state 
line  from  southern  Oregon  into  Northern  Califor- 
nia, is  that  correct? 

A.     That  is  what  his  intent  was,  as  I  imderstand. 

Q.  And  in  this  car  there  was  this  woman  and 
this  man  Avho  also  worked  for  the  New  Zealand 
Insurance  Company? 

x\.  No,  he  didn't  work  for  me.  He  was  an  agent, 
a  general  agent. 

Q.    An  agent  for  them?  A.    Yes. 

Q.  All  right.  Did  he  tell  you  who  this  woman 
was? 

A.     He  may  have.  I  don't  remember. 
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Q.  In  his  conversation  with  you  concerning  the 
woman  and  in  his  conversation  with  you,  how  soon 
after  this  accident  was  that  ? 

A.  That  was  the  following  morning.  The  acci- 
dent happened  the  preceding  night.  The  follomng 
morning,  yes. 

Q.  And  then  what  did  you  do  after  you  talked 
with  Mr.  Houston,  so  far  as  this  woman  was  con- 
cerned ? 

A.  Well,  I  didn't  do  anything  directly  as  far  as 
this  woman  [62]  was  concerned.  I  went  over  and 
reported  the  matter  to  the  London  Guarantee  & 
Accident  Company,  and  Mr.  McNally  —  and  we 
jointly  assigned  the  investigation  to  an  adjuster 
at  Klamath  Falls. 

Q.  Yes.  Then  after  that  was  done,  after  you  had 
assigned  it  to  Klamath  Falls,  what  was  done  with 
the  woman*? 

A.     The   adjuster  went   over .    Of    course   I 

learned  this  afterwards;  I  wasn't  there.  The  ad- 
juster went  over  to  Longview — Lakeview — and  set- 
tled the  case. 

Q.  And  did  you  arrange  for  her  to  be  paid  in 
cash  ? 

A.  I  made  no  arrangements.  That  was  done  by 
the  adjuster. 

Q.  You  know  that  she  was  paid  in  cash,  do  you 
not?  A.    I  do  know  that,  yes. 

Q.  And  you  know  she  was  paid  in  cash  quickly, 
isn't  that  correct"? 

A.     I  would  say  quickly,  yes. 
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Q.  And  would  you  not  say  that — I  will  ask  you 
this  question :  Prom  your  experience  and  knowledge, 
as  well  as  your  information  on  this  specific  case, 
would  it  be  usual  to  settle  the  claim  that  quickly? 

Mr.  Angell:  Just  a  minute.  I  object  to  this  line 
of  questioning  now  unless  the  materiality  of  this  be 
shown  in  connection  with  either  of  the  defenses 
here,  your  Honor. 

Mr.  Clausen:  I  am  showing  this  in  connection 
with  motive,  your  Honor,  possible  motive  in  sui- 
cide, which  courts  have  [63]  permitted  a  wide  lati- 
tude. This  is  one,  your  Honor,  of  several  motives. 
One  has  been  explained  and  testified  this  morning. 
I  am  leading  into  that  too  with  this  witness,  your 
Honor,  that  the  deceased  was  depressed  at  this  peri- 
odic time  when  these  reports  were  due  to  the  home 
office,  and  I  am  showing  this  episode  of  this  Oregon 
incident  as  another  possible  motive  for  suicide — or, 
I  will  put  it  this  way,  your  Honor,  a  pyramiding 
effect,  pyramiding  of  trouble  and  anxiety,  or,  just 
as  the  officer  testified 

Mr.  Angell:  May  I  state  my  objection?  I  have 
no  objection  to  showing  the  accident — I  have  no  ob- 
jection to  showing  the  settlement  of  the  accident, 
and  if  any  comfort  can  find  its  way  to  the  defend- 
ant by  that,  you  are  entitled  to  that.  I  submit,  your 
Honor,  that  the  method  of  settlement,  what  conver- 
sations were  held  with  this  young  lady  at  the  time 
the  settlement  was  made,  there  is  no  showing  that 
Mr.  Houston  was  present  at  that  time,  that  he 
knew  what  was  said,  that  he  was  any  party  to  the 
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settlement  in  cash.  The  evidence  is  only  here  by 
inference  that  Mr.  Houston  was  insured  and  that 
he  did  what  anyone  else  would  do,  that  he  called 
the  insurance  company,  told  them  that  they  had 
an  accident.  The  witness  says  that  when  that  infor- 
mation came  to  him  on  the  morning  following  the 
accident,  that  he  went  over  to  the  insurance  carrier 
carrying  the  personal  injury  and  they  jointly — the 
New  Zealand  apparently  was  carrying  their  own  in- 
surance, [64]  although  the  evidence  does  not  show 
that — and  that  they  jointly  referred  the  matter  to 
an  adjuster  in  Oregon.  Now  they  are  starting  out 
to  show  with  this  witness  what  occurred  up  there 
in  Oregon,  where  the  witness  was  not  present,  even 
present,  and  nothing  was  heard  by  this  witness  ex- 
cept as  to  the  ultimate  result.  I  have  no  objection 
to  showing  they  settled  the  next  day  or  two  days 
or  three  days,  but  to  go  into  the  incidents  occurring 
up  there  when  neither  this  witness  was  present  nor 
was  Mr.  Houston  present,  as  far  as  showai  by  any 
testimony  here  before  this  court,  I  object  to  that. 

Mr.  Clausen :  Your  Honor,  we  are  trying  to  show 
the  unusual  character  of  this  episode  of  transport- 
ing a  woman  across  a  state  line,  the  quick  settle- 
ment of  an  unusual  character,  combined,  your 
Honor,  with  anxiety,  and  it  is  only  one  step  in 
the  case. 

May  I  point  out,  your  Honor,  that  I  certainly 
cannot  prove  the  entire  case  in  one  question  and 
answer  obviously. 

The  Court:    The  court  is  prepared  to  rule.  The 


150         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Paul  W.  Youngers.) 

objection  will  be  sustained.  The  foundation  has  not 

been  laid  for  the  testimony  that  you  suggested. 

Mr.  Clausen:  Q.  Now,  let  me  then  ask  you,  Mr. 
Youngers 

Mr.  Angell:  Also,  your  Honor,  for  the  purpose 
of  the  record,  I  wish  to  make  a  motion  to  strike 
the  statement  of  counsel  that  this  was  unusual  in 
transporting  a  woman  over  the  state  line.  [65] 

The  Court :    It  may  go  out. 

Mr.  Clausen:  Q.  Let  me  ask  you  this,  Mr. 
Youngers :  Following  the  telephone  call  to  you  from 
Mr.  Houston  did  you  also  talk  with  Mr.  Houston 
concerning  the  episode  and  concerning  tlie  facts 
when  he  got  back  here? 

A.    After  he  returned? 

Q.    Yes.  A.     Oh,  of  course. 

Q.     That  was  how  soon  after? 

A.  Oh,  two  or  three  days,  maybe  longer,  three 
or  four  days.  I  don't  remember. 

Q.    Did  you  work  on  the  specific  claim  yourself  ? 

A.     No,  I  never  did  any  of  the  work  on  it. 

Q.    Beg  your  pardon? 

A.     I  did  none  of  the  work  on  the  claim  myself. 

Q.  Isn't  it  a  fact  that  you  communicated  with 
the  liability  carrier,  the  carrier  that  paid  this 
money,  this  money  to  this  woman  ? 

A.  Oh,  yes,  but  I  say  I  didn't  handle  the  ad- 
justment. 

Q.  Oh,  I  imderstand,  but  you  did  something.  In 
other  words,  following  your  talk  with  Mr.  Houston 
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you  did  something,  did  you  not,  so  far  as  the  lia- 
bility carrier  was  concerned"? 

A.    Well,  yes,  sure  I  did. 

Q.    What  was  that,  Mr.  Youngers? 

A.  Well,  let's  see.  Yes,  I  remember  now.  In  the 
settlement  [66]  of  the  case,  as  it  required  raising 
some  money  to  take  care  of  this  release  that  had 
been  executed,  and  the  adjuster  had  put  up  some 
money,  Mr.  Houston  had  put  up  some  money,  and 
that  money  was  reimbursed  by  the  liability  carrier 
to  those  gentlemen. 

Q.     That  amounted  to  how  much? 

A.    Around  a  thousand  dollars. 

Q.  All  right.  And  how  quickly  was  that  done,  in 
respect  of  the  accident? 

A.    You  mean  the  accident  itself? 

Q.     The  paying  to  the  woman  of  cash. 

A.  Oh,  within  a  matter  of,  I  would  say,  twenty- 
four,  thirty-six,  forty-eight  hours. 

Q.     All  right.         A.     To  the  best  of  my  memory. 

Q.  Was  there  any  reason  why  this  method  of 
settling  should  be  made  in  this  case? 

A.  I  wasn't  there  and  I  don't  know  any  reason 
why. 

Mr.  Angell:    Object .  May  the  answer  of  the 

witness  be  stricken?  The  witness  answered  before 
I  had  a  chance  to  object,  and 

The  Court:  In  any  event,  he  wasn't  there  and 
he  doesn't  know  anything  about  it. 

Mr.  Clausen:  Q.  Now,  in  connection  with  the 
same  matter,  Mr.  Youngers,  after  the  accident  had 
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occurred  and  after  the  woman  had  been  paid  this 
money  and  after  the  settlement  had  [67]  been  made, 
did  she  sign  a  release? 

A.  Well,  I  never  saw  it.  That  wasn't  our  case. 
It  was  another  company's,  but  I  assume  she  signed 
a  release,  yes. 

Q.  Now,  following  that — in  other  words,  follow- 
the  payment  of  money  to  her — did  she  then  write 
to  the  firm  and  demand  more  money? 

A.    Well,  to  the  New  Zealand? 

Q.     Yes.  A.     Not  that  I  know  of. 

Q.  Did  she  write  to  the  insurance  canier  and 
demand  more  money  ?  A.      That  I  don't  know. 

Q.  Isn't  it  correct  that  there  was  information  in 
the  office  to  the  effect  that  she  had  written  in? 

A.     She  had  written  to  Mr.  Houston,  yes. 

Q.    And  demanded  more  money,  isn't  that  right? 

A.  I  don't  know  what  was  in  the  letter.  I  never 
saw  it. 

Q.     This  was  after  the  settlement? 

A.    Yes,  after  the  settlement. 

Q.  And  what  did  Mr.  Houston  say  to  you  was 
in  the  letter? 

A.  He  never  told  me  what  was  in  the  letter.  I 
never  saw  it. 

Q.     What  did  he  tell  you  about  the  letter? 

A.     It  was  a  letter  from  this  young  lady.  m 

Q.     And  when  did  he  tell  you  a])out  it?  ~ 

A.  Oh,  I  would  say  probably  thirty  days  after 
the  accident,  [68]  thirty,  forty  days. 

Q.    Wliat  did  he  say  about  the  letter? 
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A.  Well,  he  had  such  a  letter  and  I  advised 
him  to  turn  it  over  to  the  other  carrier,  to  his  at- 
torney. I  had  no  part  in  it. 

Q.    Did  he  show  the  letter  to  you?  A.     No. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Youngers,  your 
firm,  the  New  Zealand,  is  subject  to  periodic  visits, 
is  it  not,  from  the  home  office  ?  A.    Oh,  surely. 

Q.  And  in  this  periodic  visits  from  the  home  of- 
fice, are  there  inspections  by  the  people  that  come 
from  New  Zealand  ? 

A.  They  visit  us  and  go  through  the  business,  yes. 

Q.     I  beg  your  pardon? 

A.     They  visit  us  periodically,  yes,  of  course. 

Q.  In  connection  with  the  work  that  Mr.  Hous- 
ton was  doing,  do  you  know  his  habits  in  respect 
of  taking  drinks  at  noontime? 

A.     To  some  extent.  I  didn't  see  him  veiy  often. 

Q.  Do  you  know  on  the  occasions  when  you  did 
see  him  drinking  at  noontime  how  many  drinks  he 
would  have  and  what  he  would  drink? 

A.  Oh,  two  or  three  cocktails  I  have  seen,  yes, 
at  noon. 

Q.     Containing  what? 

A.    Well,  alcohol.  [69] 

Q.     Would  he  drink  whiskey? 

A.  I  don't  remember,  no.  T  don't  remember  that 
detail  of  it.  It  would  be  a  cocktail  of  some  kind. 

Q.  And  isn't  it  correct  that  you  saw  him  do 
that  on  numerous  occasions  ? 

A.  Not  numerous.  A  half  dozen  times,  I  would 
say.  I  didn't  know  him  that  well. 
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Q.  In  other  words,  your  acquaintance  with  him 
did  not  extend  to  the  point  of  going  to  Imich  with 
him  except  more  than  about  half  a  dozen  times'? 

A.     That  would  be  the  maximum. 

Q.  And  on  the  occasions  that  you  did  go  to 
lunch  with  him  he  would  drink  in  that  fashion ^^ 

A.  Sometimes  nothing,  maybe  one  or  two  or 
three  I  would  say  at  the  outside. 

Q.  Then  did  he  ever  have  occasion,  Mr.  Young- 
ers — did  you  ever  have  occasion  to  go  to  dinner 
with  him  and  drink  beforehand"? 

A.  I  would  say  that  would  be  another  half  a 
dozen  times  in  the  time  that  I  knew  him. 

Q.  On  that  or  those  occasions  how  much  would 
he  drink?  A.     Two  or  three. 

Q.     Before  dinner?  A.     Right. 

Q.  On  the  occasions  that  you  went  to  dinner,  he 
would  also  drink  then?  [70] 

A.    Yes,  I  have  already  said  that. 

Q.  All  right.  Now,  do  you  know  if  Mr.  Houston 
paid  more  money  to  this  woman  who  wrote  him 
in  this  month  after? 

A.    I  haven't  the  slightest  idea. 

Mr.  Clausen :    You  may  take  the  witness. 

Cross  Examination 

Mr.  Angell:  Q.  Did  you  ever  see  Mr.  Houston 
intoxicated.  A.    I  never  did. 

Q.  Did  you  ever  see  Mr.  Houston  in  such  a 
condition  that  he  could  not  do  his  work  for  which 
he  was  employed  ?  A.     I  never  did. 

Mr.  Clausen:    I  object  to  that  as  calling  for  the 
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conclusion  of  the  witness.  In  other  words 


The  Court:  It  goes  to  the  weight  of  the  testi- 
mony. I  will  allow  it. 

Mr.  Angell :    What  was  the  ruling  '^ 

The  Court:    Overruled. 

A.     I  said  I  never  saw  him  intoxicated,  no. 

Mr.  Angell:  Q.  Did  you  ever  see  Mr.  Houston 
so  under  the  influence  of  alcohol  that  in  your  opin- 
ion he  was  not  able  to  do  his  work,  could  not  talk 
intelligently  and  coherently? 

A.     I  never;  no,  I  never  saw  such  a  condition,  no. 

Mr.  Angell:    I  think  that  is  all. 

Mr.  Clausen:    All  right. 
(Witness  excused.)  [71] 

Mr.  Clausen :    Call  Mr.  Masters. 

The  Court:    We  will  adjourn  until  two  o'clock. 
(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.)  [71-A] 

RICHARD  B.  MASTERS 

3alled  as  witness  on  behalf  of  the  defense;  sworn. 

The  Court:     Your  full  name,  please? 
A.     Richard  Bentield  Masters,  1737  Cedar  Street, 
San  Carlos. 
The  Court:    Your  business  or  occupation? 
A.     Insurance  official. 

The  Court:    What  is  the  name  of  the  company? 
A.     The  New  Zealand  Insurance  Company. 
The  Court:     Take  the  witness. 

Direct  Examination 
Mr.  Clausen:     Q.    Your  business  or  occupation 
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you  just  informed  the  court  was  working  for  the 

New  Zealand  Insurance  Company,  is  that  correct? 

A.  That  is  partially  correct.  I  think  I  can  en- 
large upon  that. 

Q.     Yes,  sir. 

A.  I  also  work  for  the  South  British  Insurance 
Company  and  the  Baloise  Marine  Insurance  Com- 
pany. 

Q.  Well,  both  the  British  and  the  Baloise  Com- 
panies are  managed,  are  they  not,  by  the  New  Zea- 
land? 

A.  We  act  as  managers  here  in  the  United 
States. 

Q.  In  other  words,  your  prime  employer  is  the 
New  Zealand  Insurance  Company?  [72] 

A.     That  is  correct. 

Q.  And  you  have  been  employed  by  that  com- 
pany, Mr.  Masters,  for  how  long? 

A.  A  little  over  three  years. 

Q.  During  the  time  up  to  the  point  of  death 
of  Mr.  Houston,  was  he  also  employed  by  that  same 
finn?  A.     That  is  correct. 

Q.  As  a  matter  of  fact,  during  the  time  that  Mr. 
Houston  was  employed  by  the  New  Zealand  Insur- 
ance Company  did  he  during  that  time  have  the 
position  which  you  now  occupy?  A.    Yes. 

Q.  And  how  long  had  you  known  Mr.  Hous- 
ton, Mr.  Masters? 

A.  Just  shortly  before  that;  I  should  say  per- 
sonally not  more  than  two  months.  Before  that  I 
had  known  him  by  reputation  for  some  time  prior 
but  not  personally. 
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Q,     When  you  say  two  months  before 


A.  Before  I  went  to  work  for  them.  I  would 
say  I  met  him  in  May  of  1952. 

Q.  All  right.  How  long  had  Mr.  Houston  been 
working  for  that  firm? 

A.    About  six  or  seven  years. 

Q.  During  the  period,  then,  from  the  time  that 
you  went  to  work  for  the  New  Zealand,  up  to  the 
time  of  Mr.  Houston's  death,  at  least,  you  contin- 
ued, did  you,  working  for  the  New  Zealand  Insur- 
ance Company?  [73]  A.    Yes,  sir. 

Q.  Now,  Mr.  Masters,  just  what  were  your  duties 
with  the  New  Zealand  Insurance  Company  during 
the  time  that  you  were  working  for  the  firm  and 
during  the  lifetime  of  Mr.  Houston? 

A.  I  had  the  official  position  of  assistant  United 
States  manager. 

Q.     In  other  words,  assistant  to  Mr.  Houston? 

A.    That  is  correct. 

Q.  In  respect  of  age,  were  you  and  Mr.  Hous- 
ton about  the  same  age? 

A.    Very  close  to  each  other. 

Q.  Therefore,  the  performance  of  your  own 
duties — in  the  performance  of  your  own  duties  did 
you  more  or  less  review  correspondence  and  ac- 
counts and  know  what  Mr.  Houston  was  doing  as 
the  manager?  A.    Yes. 

Q.    Your  title  would  be  assistant  manager,   is 
I  that  correct?  A.    Yes. 

^    Q.    And  the  home  office  is  in  Auckland,   New 
;  Zealand,  is  that  right?  A.     Correct. 
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Q.     Do  you  recall  an  occasion  in  the  workings  of 
your  firm  when  a  claim  was  made  regarding  an 
accident  in  which  Mr.  Houston  was  involved  that 
happened  uj)  in  southern  Oregon  or  Northern  Cali-   \ 
fomia?  [74] 

A.    Not  officially,  I  do  not. 

Q.     I  beg  your  pardon? 

A.     Not  officially,  never  mentioned. 

Q.  When  you  say  "never  mentioned,"  did  you 
know  about  it  at  the  time? 

A.    I  was  told  about  it,  yes. 

Q.    And  Mr.  Houston  discussed  it  with  you? 

A.    Not  in  the  slightest. 

Q.    I  beg  your  pardon?  A.     Never. 

Q.  It  came  to  your  knowledge,  though,  in  re- 
spect of  work  that  you  were  doing? 

A.     That  is  correct. 

Q.  Do  you  recall  that  no  report  of  that  accident 
was  made  to  your  home  office? 

Mr.  Angell :  Just  a  minute.  Your  Honor,  I  would 
object  to  that  question  as  leading  and  suggestive. 

Mr.  Clausen:     I  will  reframe  it. 

Mr.  Angell:  I  have  no  objection  to  him  asking 
whether  such  a  report  was  made. 

Mr.  Clausen:     I  will  adopt  the  suggestion. 

Q.  Was  any  report,  so  far  as  you  know  made  of 
the  happening  of  that  accident  to  Auckland,  New 
Zealand?  A.    Yes. 

Q.     And  when  was  that?   [75]  J 


A.    I  don't  have  the  date  at  hand,  but  I  know 
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that  a  letter  went  down  to  the  general  manager  in- 
forming him  that  the  ear  had  been  damaged. 

Q.  And  that  was  after  the  happening  of  the 
accident  ? 

A.  To  the  best  of  my  knowledge,  yes.  Yes,  it 
must  have  been. 

Q.  Mr.  Masters,  your  deposition  was  taken  in 
this  case,  was  it  not,  on  July  21st  of  this  year*? 

A.     That's  correct. 

Q.     I  refer  you  to  your  answer  on  page  35. 

Mr.  Angell:     The  question? 

Mr.  Clausen:  Question  on  line  24  and  the  an- 
swer on  26. 

Mr.  Angell:  May  I  ask  a  question,  your  Honor? 
Was  that  deposition  taken  by  you,  Mr.  Clausen? 

Mr.  Clausen:       I  personally  was  not  there. 

Mr.  Angell:  It  was  taken  by  your  firm  on  be- 
half of  your  client? 

Mr.  Clausen:  I  understand  the  deposition  was 
taken  by  all  lawyers,  and  to  answer  your  question 
directly 

Mr.  Angell:  The  point  I  am  making,  if  this  is 
an  attempt  to  impeach  his  own  witness — or  if  it  is 
strictly  to  refresh  his  memory,  I  am  not  going  to 
complain,  but  

Mr.  Clausen:  That's  exactly  what  I  am  doing, 
your  Honor. 

Mr.  Angell:     Well,  I  don't  know  what  you  are 

going  to   do,   because   you   are   bringing   out   this 

'  transcript ;  it  is  a  [76]  deposition  that  you  took  and 

'not  one  that  we  took,  and  I  think  before  the  wit- 
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ness  is  shown  this  that  he  ought  to  be  allowed  to 
answer  on  his  own  testimony.  If  it  differs,  why,  I 
think  that  we  are  the  ones,  your  Honor,  that  have 
a  right  to  show  that  difference  and  not  the  defend- 
ants here  who  called  Mr.  Masters  as  their  witness. 

Mr.  Clausen:    Your  Honor,  what  I  am  doing  is 
refreshing  the  witness's  recollection. 

Mr.  Angell:     It  does  not  appear  at  this  stage 
that  the  witness  needs  his  memory  refreshed. 

Mr.  Clausen:    I  am  on  the  point  of  doing  that, 
your  Honor. 

The  Court:     Ask  him  the  direct  question. 

Mr.  Clausen:    Q.    Mr.  Masters,  did  you  state  as 
follows : 

"Q.    Was  any  report,  so  far  as  you  know,  made 
of  the  happening  of  that  accident  to  Auckland? 

"A.     No." 

A.  That  is  correct.  When  I  answered  that,  thatj 
answer  was  exactly  correct,  I  did  not  know. 

Q.  All  right.  And  you  state  now  that  the  fact  isj 
different,  is  that  correct '^  A.     That  is  connect. 

Q.     And  in  what  respect  is  the  answer  wrong? 

A.  I  was  shown  a  copy  of  a  letter  today  from] 
our  files. 

Q.     Today  you  were  shown  that?  [77] 

A.  Just  today,  yes,  where  it  showed  that  this! 
letter  had  gone  down  to  Auckland  mentioning  thej 
accident. 

Q.    What  date  was  that  letter? 

A.     I  would  have  to  get  the  letter  to  give  you 
the  exact  date. 
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Q.    Do  you  have  the  letter  with  you? 

A.  I  can  get  hold  of  it.  Have  we  got  it?  We 
don't  have  it  with  us.  No,  I  don't  have  it  here. 

Q.    You  did  not  bring  it  to  court?  A.     No. 

Q.  Of  whom  did  you  just  put  that  question  now, 
Mr.  Masters?  A.     Miss  Hoffman,  my  secretary. 

Q.  Also  the  secretary  of  Mr.  Houston,  is  that 
correct  ?  A.     Yes. 

Q.  Will  you  i^roduce  that  letter,  please,  in  the 
morning?  A.     Yes,  I  will  do  that. 

Q.  Let  me  ask  this  question:  The  Cadillac  to 
which  reference  was  made  was  a  company  car,  was 
it  not?  A.     Yes. 

Q.  By  ' 'company  car"  I  mean  an  automobile 
belonging  to  the  Ncav  Zealand  Insurance  Company. 

A.     That's  right. 

Q.  It  is  a  fact,  is  it  not,  that  Mr.  Houston 
l)ought  a  new  automobile  without  asking  the  com- 
pany  for   permission?  A.     Correct.    [78] 

Mr.  Angell:  Just  a  mimite.  Your  Honor,  I  ob- 
ject to  that  question  upon  the  groimd  that  it  does 
not  ai)pear  as  material  to  any  issue  in  this  case. 

Mr.  Clausen:     Oh,  yes. 

Mr.  Angell:  I  don't  know  what  buying  an  auto- 
mobile has  to  do  with  the  suicide — either  suicide 
or  intoxication — and  I  submit,  your  Honor,  that  we 
are  getting  so  far  afield  that  it  is  going  to  take  me 
three  or  four  days  to  get  this  out  of  the  record; 
that  is  my  only  reason  for  trying  to  keep  this  rec- 
ord within  the  issues. 

Mr.  Clausen:    This  was  fully  covered  by  deposi- 
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Mr.  Clausen:     This  will 

Mr.  Angell:     May  I  make  an  objection? 

The  Court:     Just  a  minute.  What  is  it? 

Mr.  Angell:  May  I  make  an  objection  to  the  form 
of  questions  being  asked  by  counsel  of  their  own 
witness.  He  refers  to  a  letter  and  characterizes  it 
as  critical  and  gives  [81]  names  to  letters.  I  sub- 
mit that  is  not  a  proper  way  to  put  letters  in. 
Whether  they  are  critical  or  not  is  for  your  Honor 
to  determine.  And  if  they  want  a  letter  covering 
a  certain  subject,  I  submit  that  Mr.  Clausen  knows 
the  way  to  get  it.  We  will  cooperate  in  the  mere 
asking  for  it;  you  won't  need  a  subpoena  duces 
tecum,  as  far  as  anything  they  need,  and  I  only 
ask  that  they  be  identified  and  not  characterized  as 
— at  least  until  argument — as  being  critical  letters 
or  commendatory  letters,  or  what  they  are.  The 
documents  themselves  will  speak  for  themselves. 

Mr.  Clausen:  I  have  no  doubt  that  that  is  ex- 
actly collect,  the  letter  itself  will  speak  for  itself. 

Q.  Now,  Mr.  Masters,  the  letter  you  just  handed 
me  is  dated  February  5th,  1954,  and  it  is  marked  as 
received  in  the  office  here  of  the  company  on  Feb- 
ruary 15th,  1954,  or  just  one  week  before  the  death 
of  Mr.  Houston,  isn't  that  correct? 

A.  You  have  the  document  there.  I  don't  have  it 
here. 

Q.  Mr.  Masters,  this  other  letter  to  which  you 
just  referred  as  having  been  sent  from  the  home 
office,  did  you  bring  that  along  with  you  also? 
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A.  I  only  saw  that  letter  once.  I  have  no  idea 
where  it  is,  if  it  is  still  in  existence. 

Q.  Will  you  look  for  that,  please,  and  produce 
that  in  the  morning? 

A.    If  I  can,  but  I  doubt  that  I  can.  [82] 

Q.  With  regard  to  the  letter  that  you  just 
handed  me,  you  produced  it  from  your  pocket,  let 
me  ask  you,  do  you  have  any  other  letters  or  cor- 
respondence of  a  similar  character  in  your  pocket? 

A.    No. 

Q.  Did  you  have  any  special  reason  why  you 
brought  this  to  court? 

A.  I  was  asked  to  bring  it  up  by  your  assistant, 
your  son. 

Q.     My  son,  is  that  correct?  A.     Yes. 

Q.  And  he  asked  you  also  to  search  for  some 
other  letters,  did  he?  A.    I  don't  believe  so. 

Q.    I  will  come  to  those  at  the  proper  time. 

Now,  Mr.  Masters,  I  will  ask  you,  according  to 
the  operating  practice  of  your  firm,  was  it  not  a 
fact  that  the  purchase  of  a  new  automobile  should 
have  been  submitted  to  the  company  home  office? 

Mr.  Angell:  Objected  to  as  incompetent,  irrele- 
vant, immaterial. 

Mr.  Clausen:     He  would  know,  your  Honor. 

Mr.  Angell:  Incompetent,  irrelevant  and  imma- 
terial to  any  issue  in  this  case. 

Mr.  Clausen:    He  is  the  manager. 

The  Court:  If  he  knows,  he  may  answer.  [83] 
Objection  overruled. 


166         Tlie  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Richard  B.  Masters.) 

A.  It  was  customary  to  refer  the  purchases  to 
the  home  office  first,  yes. 

Mr.  Clausen:  Q.  As  a  matter  of  routine  and 
practice,  therefore,  you  are  familiar  with  the  fact, 
as  general  manager,  that  the  question  of  the  pur- 
chase of  an  automobile  for  the  United  States  man- 
ager, which  was  the  office  occupied  by  Mr.  Hous- 
ton, would  be  a  matter  that  would  be  submitted  to 
the  home  office  for  their  approval?  A.     Yes. 

Q.  And  Mr.  Houston  did  not  do  that  in  this 
case,  did  he? 

A.     Not  prior  to  the  purchase,  no. 

Q.  And  the  automobile  which  was  damaged  was 
damaged  in  the  accident  which  occurred  in  the 
northern  part  of  California  or  the  southern  pari: 
of  Oregon,  is  that  correct?  A.     It  is  correct. 

Q.     And  when  did  that  accident  happen,  about? 

A.  I  do  not  recall.  I  should  say,  the  latter  part 
of  1954. 

Mr.  Angell:     '53?  A.     '53. 

Mr.  Clausen:  Your  Honor,  we  will  ask  that  the 
letter  which — .  First,  I  will  lay  a  foundation,  if 
I  may. 

Q.  The  letter,  Mr.  Masters,  that  you  produced 
from  your  pocket  this  afternoon  is  apparently 
signed  by  someone  at  the  bottom  as  "General  Man- 
ager." What  name  is  that?  [84] 

A.     O'Brien— W.  J.  O'Brien. 

Q.  All  right.  And  what  office  did  he  occupy  in 
the  New  Zealand  Insurance  Company  at  the  time? 
The  letter  is  dated  February  5th,  1954. 


Charlotte  S.  Houston  167 

(Testimony  of  Richard  B.  Masters.) 

A.    May  I  see  the  letter  again? 

Q.    Yes.  (Handing  witness.) 

A.  (Examining  docmnent.)  He  was  the  general 
manager. 

Q.  And  by  "general  manager,"  Mr.  Masters,  do 
you  mean  the  over-all  world  general  manager? 

A.     That  is  correct. 

Q.  So  his  jurisdiction  extended  to  the  United 
States  and  any  offices  throughout  the  world,  is  that 
correct?  A.     That  is  correct. 

Q.  This  being  a  British  company,  is  that  cor- 
rect? A.     New  Zealand. 

Q.    New  Zealand,  rather. 

We  will  ask,  your  Honor,  that  the  letter  be 
marked  for  identification.  I  haven^t  had  a  chance 
to  read  it. 

The  Court:  It  will  be  marked  for  purposes  of 
identification. 

(Letter  dated  February  5,  1954,  New  Zea- 
land Insurance  Company  to  San  Francisco 
office,  marked  for  identification  Defendant's 
Exhibit  E.) 

Mr.  Angell:  I  submit,  the  letter  be  given  to 
your  Honor  to  read  and  then  we  will  make  our 
objection.   [85] 

The  Court:     He  suggests  that  you  read  it. 

Mr.  Angell:  I  would  suggest  that  your  Honor 
read  it  so  that  we  can  make  our  objection  and  your 
Honor  rule  on  it. 

The  Court :    I  suggest  that  you  read  it. 

Mr.  Clausen:     Yes. 


168         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Richard  B.  Masters.) 

Q.  Can  you  tell  me  what  portion  of  this  relates 
to  the  matter  that  I  have  been  asking  about? 

It  is  a  long  letter,  your  Honor. 

(Witness  examining  Exhibit  E  for  identifi- 
cation.) 

Mr.  Angell:    The  first  paragraph. 

The  Witness:     It  is  the  first  paragraph. 

Mr.  Clausen:     (Reading.) 

"Company   Motor   Cars    (Subject   File) 

"1831:  I  note  the  purchase  of  the  'Cadillac'  car 
at  a  cost  of  $6,219  in  lieu  of  The  Branch  Car  No. 
37,  for  which  a  recovery  was  made  under  Insurance 
Policy  of  $3,983.  I  am  aware  of  the  circumstances 
which  necessitated  the  replacement  of  your  car 
and  would  have  appreciated  the  opportunity  of  con- 
sidering this  matter  before  the  new  purchase  was 
actually  completed.  I  understand  from  your  re- 
marks in  your  letter  No.  1838  that  all  future  pur- 
chases of  cars  will  be  referred  to  head  ofiice." 

Q.  Now,  this  letter  1838,  Mr.  Masters,  was  that 
a  letter  from  Mr.  Houston?  A.    Yes. 

Q.     To  the  New  Zealand?  [86] 

A.     I  believe  so,  yes. 

Q.    Will  you  bring  that  in  the  morning  also? 

A.  I  believe  that  is  the  one  that  you  have  asked 
me  to  ]Dring. 

Mr.  Angell:  Are  you  offering  that  letter  in  evi- 
dence ? 

Mr.  Clausen:  I  am  going  to  study  the  letter 
through  before  I  offer  it  in  evidence. 

Q.     Have  you,  Mr.  Masters,  had  occasions  in  the 


Charlotte  S.  Houston  169 

(Testimony  of  Richard  B.  Masters.) 
past,  during  the  lifetime  of  Mr.   Houston,   to  be 
present  when  he  was  eating  hmch  and  dinner,  and 
so  forth?  A.    Yes. 

Q.  Have  you  had  occasion  during  that  same 
period  of  time  to  be  with  him  on  so-called  field 
trips'?  A.     No. 

Q.  Well,  is  it  your  knowledge  that  he  custom- 
arily did  make  field  trips  as  United  States  man- 
ager? A.     Occasionally,   yes. 

Q.  When  you  state  "occasionally,"  how  often 
would  he  be  out  of  the  office  for  that  purpose? 

A.     I  would  say  four  times  a  year. 

Q.  And  during  those  periods  how  long  would 
he  be  gone? 

A.  It  might  be  anywhere  from  the  week  or  two, 
three  weeks. 

Q.  Do  you  recall  other  occasions  when  you  have 
been  with  him  on  luncheon  occasions?  How  often 
you  have  had  lunch  with  him? 

A.  I  would  say  it  would  vary,  but  on  an  aver- 
age of  once  every  two  weeks.  [87] 

Q.  And  on  those  occasions  would  he  take  drinks 
before  lunch?  A.     Yes. 

Q.  And  would  he  on  those  occasions  drink 
w^hisky  ?  A.    Yes. 

Q.  And  would  he  on  those  occasions  drink  up  to 
four  drinks? 

A.     That  would  be  a  very  rare  occasion. 

Q.  Would  he  on  occasion  drink  up  to  four 
drinks  ? 
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Mr.  Angell:  Submit  it  has  been  asked  and  an- 
swered. A.     On  occasion,  yes. 

The  Court:    It  has  been  answered. 

Mr.  Clausen:  The  witness  just  said  now  ^'on 
occasion,  yes." 

Q.  And  how  often,  Mr.  Masters,  would  Mr. 
Houston  drink  up  to  four  drinks  before  lunch? 

A.  I  would  say — you  ask  for  a  figure — once 
every  four  times  that  we  were  out,  once  a  year 
possibly  he  would  have  up  to  that  number  of  drinks. 

Q.  On  the  occasions  when  you  were  out  with 
him?  A.    Yes. 

Q.  On  the  occasions  when  you  had  dinner  with 
him  did  you  have  drinks  before  dinner? 

A.    Yes. 

Q.  And  on  those  occasions  how  much  would  Mr. 
Houston  drink? 

A.     Oh,  he  might  have  two  drinks,  three  drinks. 

Q.     Would  he  on  occasion  have  more  than  three  ? 

A.    Very  seldom. 

Q.  Now,  on  these  occasions,  Mr.  Masters,  of  the 
field  trips,  do  you  recall  any  occasion  at  all  when 
you  were  present  when  he  was  with  field  men? 

A.    Yes. 

Q.     And  when  was  that,  Mr.  Masters? 

A.  We  had  a  so-called  field  meeting  at — it's  a 
term  that  we  use  in  our  business — a  field  meeting  at 
his  cabin  up  in  Oregon. 

Q.     And  when  was  that? 

A.  I  would  say  around  in  April  of  '53 — some- 
where in  that  time. 

% 
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Q.  And  when  you  say  "a  field  meeting,"  this 
was  in  a  place  in  Oregon  known  as  what?  What 
was  the  name  of  it? 

A.     Near  Lake  Field  (sic). 

Q.  Near  Lakeview,  Oregon.  For  the  purposes  of 
this  I  will  call  it  Lakeview. 

When  this  meeting  was  called  at  Lakeview,  who 
was  present  as  so-called  field  men? 

A.  Our  sales  representatives  who  are  in  each 
state  and  supervise  each  state  were  called  in,  one 
or  two  states  were  called  in  for  that. 

Q.  And  about  how  many,  about,  were  present, 
Mr.  Masters? 

A.     I  would  say  around  fifteen  to  twenty. 

Q.  And  during  that  time  was  there  any  drink- 
ing done?  [89]  A.    Yes. 

Q.    And  during  what  part  of  the  day? 

A.    In  the  evenings. 

Q.    And  lunch  time? 

A.     I  don't  recall  seeing  any  at  lunch. 

Q.  And  what  form  of  intoxicating  liquors  were 
consumed  ?  A.     Whisky. 

Q.  Whisky.  And  on  those  occasions  did  you  see 
Mr.  Houston  drink? 

A.     On  only  one  occasion  did  I  see  him  drink. 

Q.  And  during  that  time  did  the  other  men 
drink?  A.     Yes. 

Q.  Were  the  meetings  held  throughout  several 
days  ?  A.    Yes. 

Q.  Now,  the  home  office — and  when  I  say  "home 
office"  I  refer  to  the  New  Zealand  office  at  Auck- 
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land — that  office,  from  your  own  knowledge  as  man- 
ager and  formerly  assistant  manager,  were  inter- 
ested, were  they  not,  in  the  outside  activities  of  its 
employees  ? 

Mr.  Angell:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  related  to  any  issue 
in  this  case,  as  to  what  the  home  office  thought 
about  outside  activities.  It  is  no  part  of  this  case  at 
all,  your  Honor. 

Mr.  Clausen:  Your  Honor,  again  I  am  back  to 
what  I  stated  before,  your  Honor,  that  it  is  just 
impossible  to  prove  [90]  the  entire  case  or  any 
aspect  of  the  case  in  one  question.  This,  your 
Honor,  is  preliminary  to  other  questions  of  similar 
character  and  import,  having  to  do  Tvith  what  I 
have  termed  here  the  reaction  of  the  home  office  to 
some  of  the  conduct  which  had  been  going  on. 

Mr.  Angell:  It  is  not  shown,  your  Honor,  that 
this  witness  loiows  what  the  home  office  thought. 

Mr.  Clausen:     I  will  ask  him  that  question. 

Mr.  Angell:     He  is  not  the  home  office. 

Mr.  Clausen:  May  I  withdraw  the  question,  your 
Honor? 

The  Court:    Yes. 

Mr.  Clausen:  Q.  Mr.  Masters,  from  your  ex- 
perience as  assistant  manager,  assistant  United 
States  manager,  while  employed  in  that  position 
during  the  time  that  ^Ir.  Houston  was  United 
States  manager  do  you  know  whether  the  home 
office  of  the  firm  v>^as  interested  in  the  outside  ac- 
tivities of  its  employees?  A.     I  do  not  know. 
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Q.     I  beg  your  pardon^  A.     I  do  not  know. 

Q.  Now,  Mr.  Masters,  I  will  refer  you  to  your 
deposition,  page  45,  and  ask  you  whether  this  re- 
freshes your  recollection 

Mr.  Angell:  Just  a  moment.  May  I  make  an  ob- 
jection'? 

Mr.  Clausen:     Page  45,  lines  6  to  13. 

Mr.  Angell:  This  is  the  most  amazing  procedure 
I  have  ever  seen,  your  Honor,  in  some  thirty-three 
years  at  the  bar,  [91]  counsel  taking  a  witness,  mak- 
ing that  witness  his  own,  taking  the  deposition, 
reducing  the  testimony  to  writing,  having  the  de- 
position in  court  and  then  proceeding  to  ask  the 
questions  directly  of  that  witness,  that  deposition 
which  is  unusable,  since  he  brought  it  here,  except 
for  one  purpose  and  that  is  impeachment  and  that 
is  by  me,  and  now  the  counsel  is  endeavoring  to 
call  Mr.  Masters  as  his  own  witness.  Counsel  is  the 
one  who  took  that  deposition  and  he  produces  Mr. 
Masters  here.  He  is  bo\md  by  his  testimony.  Now, 
he  is  attempting  to  impeach  him.  He  has  not  pleaded 
surprise  in  answer  to  any  question  and  asked  relief 
of  this  court  to  be  relieved  from  surprise  on  any 
material  question  in  this  case,  and  I  submit  until 
he  does  it  is  improper  direct  examination  and  I 
object  to  it. 

Mr.  Clausen:  The  pending  question,  your  Honor, 
before  the  court  is  whether  the  quoted  part  of  the 
deposition  refreshes  his  recollection.  If  the  witness 
says  no,  then  I  am  going  to  appeal  to  the  court 
on  another  ground.  I  am,  your  Honor,  interested 
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in  develoioing  the  truth  and  it  would  seem  to  me 
that  the  position  of  Mr.  Masters  in  respect  of  the 
manager  of  the  firm,  which  was  formerly  occupied 
by  Mr.  Houston,  is  rather  self-evident.  I  am  getting 
the  facts  and  I  am  getting  the  facts  in  the  manner 
that  I  can. 

The  Court:  The  objection  will  have  to  be  sus- 
tained. 

Mr.  Clausen:  Now,  your  Honor,  I  claim  sur- 
prise in  that — and  I  offer  to  prove  that  this  wit- 
ness who  now  occupies  the  [92]  position  that  Mr. 
Houston  did  on  this  occasion  state  directly  con- 
trary to  his  present  testimony  in  respect  of  the 
question  that  I  ask  as  to  the  company  practice. 

The  Court:  I  am  going  to  allow  it,  subject  to 
your  motion  to  strike,  over  your  objection,  so  that 
you  don't  waive  any  of  your  rights. 

Mr.  Clausen:  Q.  I  will  ask  you,  Mr.  Masters, 
if  you  gave  this  testimony  on  this  occasion — *'By 
Mr.  Mannon" — this  was  not  a  question  put  by  my- 
self but  by  Mr.  Mannon  who  represented  a  differ- 
ent defendant: 

"Mr.  Mannon:  Q.  Mr.  Masters,  did  the  New 
Zealand  people  in  Auckland  pay  any  attention  to 
the  outside  activities  of  the  personnel  in  the  city 
here? 

''A.     They  were  interested  in  them. 

"Q.  If  Mr.  Houston's  name  had  been  mentioned 
or  linked  with  that  of  a  prostitute,  would  it  have 
affected,  possibly,  his  situation  with  the  company 
here? 
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"A.     I  would  say  that  it  might  have." 

Did  you  give  that  testimony  in  respect  to  those 
questions^  A.     I  did. 

Mr.  Angell:  I  make  my  objection  and  my  motion 
to  strike  now,  your  Honor. 

The  Court:    No.  We  will  make  up  the  record. 

Mr.  Angell:    What  page,  Mr.  Reporter? 

The  Reporter:    Designate  this  as  Note  1.  [93] 

Mr.  Angell:     Thank  you. 

Mr.  Clausen:  Q.  Mr.  Masters,  did  you  obtain 
knowledge  during  the  time  you  were  employed  by 
this  firm  in  connection  with  the  accident  in  which 
this  Cadillac  was  damaged,  that  Mr.  Houston  was 
driving,  with  a  woman  and  a  man?  A.     Yes. 

Q.  And  did  you  obtain  knowledge  that  a  settle- 
ment was  made  with  this  woman  by  the  payment  to 
her  of  cash?  A.    Yes. 

Q.  And  did  you  obtain  knowledge,  as  testified 
this  morning  by  Mr.  Youngers,  that  after  the  settle- 
ment this  same  woman  made  a  written  demand 
upon  Mr.  Houston?  A.     No. 

Q.     I   beg  your  pardon? 

A.     I  did  not  obtain  that  knowledge. 

Q.  Mr.  Houston  never  told  you  anything  about 
that? 

A.  Mr.  Houston  never  told  me  anything  about 
it. 

Q.  Would  you  cause  in  that  regard  a  search  to 
be  made  of  the  files  and  employ  the  assistance  of 
Miss  Hoffman,  who  you  said  was  the  secretary,  for 
such  a  letter,   which  according  to   Mr.  Youngers 
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came  in  about  a  month  after  the  settlement,  thirty 

or  forty  clays  I  believe  he  testified. 

Do  you  have,  Mr.  Masters,  in  your  company  files 
here  any  copy  of  the  settlement  papers  made  with 
this  woman?  A.    I  don't  know.   [94] 

Q.  Will  you  search  for  that,  and,  if  found,  bring 
them  in  the  morning  also? 

A.    If  they  can  be  found. 

Q.  I  ])elieve  reference  was  made  in  my  ques- 
tioning earlier  this  afternoon  to  another  letter 
v>iiich  came  from  the  home  office  to  Mr.  Houston  and 
which  I  termed  a  critical  letter — but,  in  any  event, 
putting  that  to  one  side  —  had  to  do  with  a  sug- 
gestion that  Mr.  Houston  made  in  respect  of  ap- 
pointment or  election  on  the  board  of  directors. 
"Will  you  tell  me,  Mr.  Masters,  the  approximate 
date  of  that  letter? 

A.    Approximately  the  end  of  1953. 

Q.  And  vdll  you  search  for  that  letter  and  the 
copy  of  the  reply,  if  any?  A.    Yes. 

Q.     For  tomorrow  morning. 

Xow,  when  Mr.  Houston  received  either  one  of 
these  two  letters,  which  for  my  pur]3oses  I  have 
called  "critical  letters  file,"  the  one  invohdng  the 
purchase  of  the  automobile  or  the  one  involving  his 
suggestion  as  to  the  board  of  directors,  did  Mr. 
Houston  discuss  either  one  of  those  mth  you? 

A.     Only  the  second  one. 

Q.  The  one  invohdng  the  purchase  of  the  auto- 
mobile ?  A.    Yes. 

Q.     Is  that  correct?  A.    Yes.   [95] 
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Q.  Now,  when  that  occurred  did  he  show  the  let- 
ter to  you"? 

A.     No,  I  don't  recall  his  showing  it  to  me. 

Q.  Did  you  observe  his  demeanor  when  he  spoke 
with  you  about  it  ?  A.     Yes. 

Q.     Did  he  appear  to  you  to  be  upset  ? 

A.  Not  particularly.  A  little  concerned,  I  would 
put  the  word. 

Q.  I  will  refer  to  your  testimony  on  page  37, 
lines  13  to  14,  Mr.  Masters. 

Mr.  Angell:  Same  objection,  your  Honor,  as 
made  before. 

The  Court:  Same  ruling.  I  will  allow  it  subject 
to  your  motion  to  strike,  over  your  objection. 

Mr.  Angell :    What  page,  Mr.  Reporter  % 

The  Reporter :  This  will  be  designated  as  Note  2. 
(Witness  examining  deposition.) 

Q.     (By  Mr.  Clausen) :    Page  37,  lines  12  to  1,5: 

"Q.  Do  you  know  if  Mr.  Houston  answered  that 
letter  ? 

"A.     I  don't  know  definitely,  no. 

"Q.     Did  he  seem  upset  about  it?  "A.     Yes." 

Did  you  give  that  testimony?  A.    Yes. 

Q.  Now,  were  the  two  letters  to  which  I  have 
just  referred  both  signed  by  this  over-all  general 
manager  of  the  vs^orld?  [96]  A.     No. 

Q.     And  what  letter  was  not  signed  by  him? 

A.     The  first  letter. 

Q.    And  who  signed  that? 

A.  I  believe  it  was  the  then  chairman  of  the 
board,  Mr.  Rhodes. 
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Q.  Then  chairman  of  the  board  of  the  over-all 
company  board  of  directors  ?  A.     Yes. 

Q.  Was  it  a  practice,  Mr.  Masters,  for  your 
United  States  operations  to  be  reduced  to  the  form 
of  a  report  in  the  early  part  of  each  year,  which 
report  would  be  passed  through  your  company  au- 
ditors and  then  channeled  down  to  Auckland,  New 
Zealand,  to  the  home  office  ?  A.    Yes. 

Q.  And  was  that  report  in  the  process  of  separa- 
tion, last  year,  1954,  at  the  time  of  the  death  of  Mr. 
Houston  ? 

A.     It  had  been  completed  prior  to  that  time. 

Q.  And  in  that  report,  is  it  correct  that  certain 
revision  was  made  by  Mr.  Houston?  A.    Yes. 

Q.     In  some  of  the  figures  ?  A.     Yes. 

Q.  And  in  that  revision,  being  ordered  by  Mr. 
Houston,  did  it  necessitate  doing  some  of  the  pages 
over?  [97]  A.     Yes. 

Q.  And  was  that  in  the  form  of  an  annual  re- 
port required  by  law  ?  A.     Yes. 

Q.     Required  by  the  State  of  California'? 

A.    By  all  states. 

Q.  And  this  had  to  do  with  the  amount  of  busi- 
ness done  by  the  companies,  the  earnings  of  com- 
missions and  what  money  would  be  passed  on  to  the 
home  office  and  w^hat  would  be  credited  here  to  the 
United  States  office  ?  A.     That's  right. 

Q.  Now,  under  the  revision  that  Mr.  Houston  or- 
dered, the  home  office  would  get  less  money,  isn't 
that  correct?  A.     No. 

Q.     I  beg  your  pardon  ? 


Charlotte  S.  Houston  179 

(Testimony  of  Richard  B.  Masters.) 

A.     They  would  get  more  money. 

Q.     They  would  get  more  money,  you  say? 

A.    Yes. 

Q.  Is  it  not  correct  that  the  commissions  ordered 
by  Mr.  Houston  would  result  in  less  money  for  the 
home  office  and  more  money  for  the  United  States 
office'? 

A.  Eventually  the  home  office  would  make  more 
money  out  of  it.  Our  profits  go  to  the  home  office 
eventually. 

Q.  Well,  is  it  not  correct,  Mr.  Masters,  that  some 
of  the  figures  which  required  revision  had  to  do  with 
relative  [98]  commissions  paid  between  two  other 
companies  and  the  New  Zealand? 

A.     That  is  correct. 

Q.  And  was  there  not  a  figure  of  $35,000  involved 
in  this  revision? 

A.     I  don't  recall  the  figure. 

Q.  And  it  had  to  do,  had  it  not,  with  the  fact 
that  the  commissions  which  had  been  credited  to 
these  two  other  companies  that  you  referred  to  this 
afternoon  would  not  receive  this  $35,000  but  rather 
the  $35,000  would  be  credited  to  the  San  Francisco — 
or,  rather,  to  the  United  States  operations  of  the 
New  Zealand  ?  A.     That  is  correct. 

Q.  And  that  report  was  then  signed  by  Mr. 
Houston  ?  A.    Yes. 

Q.    And  sent  in,  is  that  right  ?  A.    Yes. 

Q.  Now,  you  stated  that  you  were  of  the  same 
age  as  Mr.  Houston.  How  old  was  he  when  he  passed 
away? 
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A.     I  would  say  49. 1  am  not  sure  of  that. 

Q.     And  how  old  were  you  then  ? 

A.     Let's  see — that  was  in  '54.  I  was  48. 

Q.  48.  The  fact  of  the  matter  is  that  you  had 
been  employed  by  the  New  Zealand  then  for  a  pe- 
riod of  about  two  years  I 

A.    About — yes,  then  about  two  years.  [99] 

Q.  And  when  you  were  employed  by  the  New 
Zealand  it  was  with  the  definite  idea  that  you  were 
to  take  over  the  job  of  Mr.  Houston,  isn't  that  right? 

A.     That  was  never  stated  at  any  time. 

Q.  Would  you  read  your  testimony  on  page  12, 
please  ? 

Mr.  Angell:    Same  objection,  your  Honor. 

The  Court :    Same  ruling. 

Mr.  Angell:  Call  to  your  Honor's  attention  too 
that  at  the  taking  of  this  deposition  there  were  the 
usual  stipulations,  that  all  objections  to  the  answers 
to  any  questions  were  reserved  to  the  time  of  trial, 
except  as  to  the  form  of  the  question. 

The  Court:  The  record  shows  your  objection  to 
this  line  of  testimony.  I  will  allow  it  to  go  in  subject 
to  the  motion  to  strike. 

Mr.  Angell :    What  page,  Mr.  Reporter  ? 

The  Reporter :    Note  3. 

Q.  (By  Mr.  Clausen)  :  I  will  ask  you  to  read 
from  the  bottom  of  the  page,  page  11,  because  the 
answer  goes  over  to  the  top  of  page  12. 

A.     (Witness  examining.) 

Q.    Line  23,  page  11. 

"Q.     You   spoke   of   learning  the   duties   of  the 
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United  States  manager  right  from  the  start.  Did  you 
contemplate  from  the  start  that  you  might  be  made 
the  United  States  manager? 

"A.  Yes,  I  did.  Actually,  when  I  first  came  with 
them  [100]  I  did  not  realize  that  Mr.  Houston  and  I 
were  so  close  in  age.  I  was  definitely  employed  with 
the  idea  that  same  day  I  would  become  the  United 
States  manager." 

Did  you  give  that  testimony? 

A.     Your  Honor 

Mr.  Angell :  Read  all  the  next  three  or  four  ques- 
tions. 

A.    Would  you  read  a  little  further  than  that  ? 

Mr.  Clausen :    I  will  be  glad  to. 

"Q.    Mr.  Houston  told  you  that,  did  he? 

"A.     Never  in  those  words,  no. 

"Q.  That  is  just  because  the  man  who  is  the  as- 
sistant manager  or  deputy  usually  works  up  to  being 
manager ;  is  that  correct  ? 

"A.  Yes.  My  training  was  along  those  lines,  in 
other  words. 

"Q.  Did  you  anticipate,  when  you  went  to  work 
with  Mr.  Houston,  that  he  would  cease  to  be  the 
United  States  manager  at  any  particular  time?  As 
far  as  you  knew,  it  might  be  when  he  was  65,  or 
some  such  age  ? 

"A.  Yes,  I  actually  felt  that  we  would  probably 
end  up  about  the  same,  because  our  ages  were  very 
close." 

Did  you  give  that  testimony?  A.    I  did. 

Mr.  Clausen:    That  is  all,  Mr.  Masters.  [101] 
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Cross  Examination 

Q.  {Bj  Mr.  Angell) :  The  question  you  were 
asked  before,  that  was  read  to  you,  was  when  you 
were  told  by  anyone  in  the  company  that  you  would 
work  up  into  Mr.  Houston's  position.  My  recollec- 
tion is  that  you  said  no. 

Mr.  Clausen:  Object  to  that,  your  Honor.  What- 
ever was — well,  whatever  the  other  question  was 
would  be  right  there. 

The  Court :  Let  the  record  speak  for  itself.  Pro- 
ceed. 

Q.  (By  Mr.  Angell) :  That  is  your  recollection 
of  your  testimony  ? 

Mr.  Clausen:  Object  to  that,  on  that  ground,  that 
the  record  speaks  for  itself. 

Mr.  Angell :    It  is  cross-examination. 

The  Court :    Overruled.  He  may  answer. 

A.     Are  you  now  asking  the  question? 

Q.  (By  Mr.  Angell) :  You  get  the  question  that 
I  am  asking? 

A.     If  you  would  repeat  it  again,  please. 

Mr.  Angell :    Mr.  Reporter,  would  you  read  it  ? 
(Pending  question  read  back  by  reporter.) 

A.  I  was  never  informed  that  I  would  become 
manager. 

Q.  (By  Mr.  Angell)  :  You  hoped  and  felt,  like 
anybody  that  goes  to  work,  that  good  fortune  smiles 
on  you,  if  you  work  hard,  you  will  get  to  manager, 
and  you  were  fitted  by  education  and  experience  for 
that  job,  is  that  correct? 

A.    That's  correct.  [102] 
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Mr.  Clausen:  Just  a  moment.  We  will  object  to 
that,  your  Honor,  as  being  compound,  calling  for 
the  conclusion  of  the  witness,  what  he  felt 

The  Court:  Let  the  question  and  the  answer 
stand,  dejection  overruled. 

Q.  (By  Mr.  Angell) :  Mr.  Masters,  as  a  matter 
of  fact,  Mr.  Houston  very  shortly  before  his  death 
was  offered  a  position  as  president  of  the  Fire  Asso- 
ciation of  Philadelphia,  was  he  not  ? 

A.     He  so  informed  me,  yes. 

Mr.  Clausen:  Object  to  that,  your  Honor,  as  be- 
ing hearsay  and  certainly  not  within  the  scope  of 
the  examination  that  I  have  conducted  of  this  wit- 
ness. 

Mr.  Angell:  I  am  on  cross-examination,  your 
Honor,  and  I  am  entitled  to  go  into  these  subjects. 
You  insisted  on  bringing  them  in  and  I  am  not 
bound  to  stay  where  you  opened  up  these  subjects; 
I  can  go  into  them  fully,  and  that  is  the  relationship 
of  this  man  with  his  company  and  his  business  af- 
fairs. 

Mr.  Clausen :  If  the  court  please,  what  he  is  doing 
is  asking  this  witness  what  some  other  company  may 
have  offered  Mr.  Houston  at  the  time  Mr.  Houston 
died. 

The  Court :    If  he  knows,  he  may  answer. 

Mr.  Angell:  It  shows  the  state  of  mind  of  Mr. 
Houston,  whether  it  was  true  or  not.  [103] 

A.     Mr.  Houston  so  informed  me,  yes. 

Mr.  Clausen :    Ask  the  answer  be  stricken. 

Q.     (By  Mr.   Angell) :     At  that  time   did  Mr. 
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Houston  state  to  you  whether  he  intended  to  take 

that  job  or  not? 

A.     He  said  he  had  declined  it. 

Q.  Did  he  make  any  comment  as  to  whether  he 
intended  to  remain  with  the  New  Zealand  Company  ? 

A.  He  said  he  declined  because  he  had  promised 
the  board  to  remain  with  the  New  Zealand  Insur- 
ance Company. 

Q.  Do  you  know  of  any  occasion  of  your  own 
knowledge,  from  anything  you  heard  or  saw,  of  Mr. 
Houston  ever  being  asked  to  leave  the  New  Zealand 
Insurance  Company?  A.    No. 

Q.  Was  Mr.  Houston  as  far  as  you  know  highly 
regarded  by  the  management  of  the  New  Zealand 
Company  ? 

Mr.  Clausen:  Object  to  that  as  being  hearsay  and 
certainly  calling  for  the  conclusion  of  this  witness 
as  to  what  the  company  may  have  thought. 

The  Court:  You  will  have  an  opportunity  to  de- 
velop the  situation  if  it  is  other\vise.  The  objection 
will  be  overruled. 

A.     I  have  lost  track  of  your  question. 

Mr.  Angell :    Strike  it. 

Q.  Mr.  Masters,  do  you  have  any  knowledge  by 
either  having  anyone  in  the  management  of  the  New 
Zealand  having  spoken  to  you  prior  to  Mr.  Hous- 
ton's death  or  having  seen  any  correspondence,  [104] 
do  you  have  any  knowledge  as  to  whether  Mr.  Hous- 
ton was  regarded  highly  and  favorably  by  anyone 
in  the  management,  the  board  of  directors  or  any  of 
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the  officerships  of  the  New  Zealand  Insurance  Com- 
pany? 

Mr.  Clausen :  To  which  we  make,  your  Honor,  the 
same  objection  as  before,  to  the  similar  question. 

The  Court :  Let  the  record  show  the  objection  will 
be  overruled. 

A.  I  have  never  heard  any  comment  made  which 
was  other  than  favorable  toward  Mr.  Houston. 

Q.  (By  Mr.  Angell) :  You  w^ere  asked  some 
questions  about  Mr.  Houston's  drinking,  on  direct, 
and  have  you  answered  substantially  all  you  know 
or  about  which  you  saw  as  to  Mr.  Houston's  drink- 
ing? A.    Yes. 

Q.  And,  Mr,  Masters,  have  you  ever  seen  Mr. 
Houston  at  any  time  during  your  association  with 
him,  either  socially  or  in  business,  where  Mr.  Hous- 
ton was  intoxicated  ? 

A.  "Intoxication"  is  a  relative  term.  I  have 
never  seen  him  drunk,  never  seen  him  to  the  point 
where  he  had  lost  his  ability  to  handle  himself. 

Q.  Did  he  always  in  your  presence,  or  anything 
that  you  know  of,  conduct  himself  as  a  gentleman  ? 

A.    Yes. 

Q.    And  with  proper  demeanor? 

A.    Yes.  [105] 

Q.  Was  he  highly  regarded  by  his  employees  who 
w^ere  in  and  about  the  place  there  where  you  worked  ? 

A.    Yes. 

Q.     Was  he  on  the  job  regularly? 

A.  Yes.  He  was  beginning  to  spend  more  time  at 
his  ranch,  with  his  ranch  properties,  trying  to  get  a 
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little  more  rest  from  his  duties.  Other  than  that  he 

was  here. 

Q.  You  were  asked  about  this  annual  report,  Mr. 
Masters.  Now,  will  you  just  tell  the  court,  simply, 
what  this  annual  report  was  ? 

A.  Each  year  we  prepare  for  the  states,  for  each 
state,  an  annual  statement.  It  is  made  uj)  on  a  form 
which  has  been  adopted  to  make  the  form  adaptable 
to  all  states.  And  we  prej^are  it.  It  is  anticipated 
and  so  our  accounting  department  diaries  the  infor- 
mation and  sets  it  up  so  that  we  are  ready  to  have  it 
submitted  for  printing  in  sufficient  time  that  it  can 
be  signed,  reviewed  and  signed  by  the  chief  execu- 
tive and  forwarded  to  the  states.  It  is  a  report  on 
our  activities  throughout  the  year,  the  financial 
aspect. 

Q.  Is  it  true  or  imtrue  that  that  report  that  Mr. 
Houston  got  then,  and  you  got  up,  now  is  a  report 
required  by  state  law  wherever  your  company  does 
business  ?  A.     That  is  true. 

Q.  To  be  filed  annually,  and  that  they  require 
likewise  in  New  Zealand,  the  head  office  of  the  com- 
pany? [106] 

A.  Yes,  we  send  it  down  as  a  point  of  informa- 
tion to  them. 

Q.  Now,  will  you  just  tell  the  court  how  that 
report  is  made  up.  Is  that  report  pretty  much — does 
it  pretty  much  have  to  comply  with  a  specific  form 
required  like,  say,  to  the  State  of  California  and  the 
various  states  for  insurance  companies  to  file  their 
statements  on? 
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A.    Yes,  it  is  a  standard  form. 

Q.  It  is  a  standard  form.  Now,  then,  that  form  or 
statement  is  in  several  parts,  is  it  not  ?         A.    Yes. 

Q.     One  of  the  parts  is  a  financial  part,  is  it  not? 

A.     That  is  true. 

Q.  As  to  the  financial  part,  who  in  New  Zealand 
organization  would  have  been  the  parties  getting  up 
the  financial  report  at  the  time  just  prior  to  Mr. 
Houston's  death? 

A.     The  comptroller  and  his  assistants. 

Q.  Would  Mr.  Houston  have  anything  to  do  with 
that  report,  whatsoever,  as  far  as  those  financial  fig- 
ures were  concerned? 

A.  Very  little.  They  might  confer  with  him  on 
some  point  or  some — .  All  I  am  speaking  now  is 
from  my  own  personal  experience  this  year. 

Q.  Now,  then,  as  to  the  part  of  the  report  which 
Mr.  Houston  would  have  had  something  to  do  mth, 
what  would  be  that  part  of  the  report  that  Mr. 
Houston  would  have  to  get  up  as  manager  ? 

A.  Well,  it's  very  little  that  he  himself  would 
draw  up  as  [107]  manager.  He  would  review  the 
whole  report.  But  as  manager,  there  is  very  little 
he  would  have  to  do  with  it. 

Q.  He  would  review  it,  to  see  if  it  added  up  and 
be  in  correct  form,  would  he  not  ? 

A.  Not  add  it  up.  But  if  it  were  in  the  correct 
form  and — after  all,  since  he  has  to  sign  it,  he  would 
want  to. 

Q.    He  becomes  familiar  with  it. 

A.    That's  correct. 
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Q.  Was  it  possible,  as  has  been  inferred  here, 
from  the  questioning,  that  in  any  way  Mr.  Houston 
could  have  jockied  that  report,  either  to  his  advan- 
tage or  against  it  ?  A.    Well,  Mr. -^ 

Mr.  Clausen:    Object  to  that 

Mr.  Angell :    Just  a  moment 

Mr.  Clausen :    as  calling  for  the  conclusion  of 

the  witness.  He  asked  the  witness  was  it  possible  for 
something  to  have  been  done. 

Mr.  Angell:  Well,  rather  a  nasty  inference  has 
been  made  in  this  court,  your  Honor,  against  Mr. 
Houston. 

Mr.  Clausen :    Pardon  me,  Mr.  Angell 

Mr.  Angell :    I  am  going  to  erase  it,  if  I  can. 

Mr.  Clausen:  I  was  stating  to  the  court,  your 
Honor,  that  when  he  asked  the  witness  if  something 
is  possible,  clearly  calls  for  the  conclusion  of  the 
witness,  and  we  object  o-n  that  ground.  [108] 

Mr.  Angell :  I  think  this  witness,  if  he  knows,  can 
answer  that  question. 

The  Court:  The  objection  will  be  overruled.  He 
may  answer. 

A.  Mr.  Houston,  as  the  manager  for  three  com- 
panies, with  sole  authority  in  the  United  States  for 
them,  was  in  a  position  to  do  what  he  considered  was 
proper  in  arranging  the  statement. 

Q.  (By  Mr.  Angell) :  Was  that  purely  as  to  the 
physical  setup  or  arrangements'? 

A.  It  Avould  be  purely  the  inter-company  details, 
because  otherwise  it  is  all  set  up  in  form;  there  is 
nothing 
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Q.  Now,  as  to  the  financial  matters,  the  comptrol- 
ler, as  I  understood  it,  took  care  of  it  not  only  for 
New  Zealand  but  for  the  other  two,  is  that  correct? 

A.    Yes. 

Q.    Mr.  Houston  was  not  a  comptroller  ? 

A.     That  is  correct. 

Q.    He  was  not  a  financial  man  ? 

A.  Well,  he  had  an  exceptional  brain  for  figures ; 
he  could  do  things  with  figures  or,  at  least,  he  could 
think  beyond 

Q.  His  looking  over  that  report  would  be  to  see 
that  it  would  be  in  proper  shape  to  be  filed  as  to  be 
required  by  law,  is  that  true  % 

A.     That's  correct. 

Q.  And  do  you  know  of  anything  in  that  report 
that  was  not  [109]  in  exactly  in  accordance  with 
law  and  good  practice?  A.     No. 

Q.  Did  you  ever  hear  within  your  company  or 
from  the  state  or  anybody  with  which  that  report 
was  filed  that  anything  w^as  wrong  with  that  report? 

A.    No. 

Q.  Did  you  ever  hear  Mr.  Houston  at  any  time 
ever  say  that  he  was  depressed  or  worried  or  dis- 
turbed about  filing  that  report? 

A.  The  only  thing  that  he  said  about  that  report 
was  that  it  was  too  bad  the  comptroller  didn't  find 
out  this  particular  matter  which  he  wanted  adjusted. 

Q.  Now,  Avhat  was  this  matter  that  Mr.  Houston 
wanted  adjusted? 

A.  We  have  three  companies,  two  of  which  operate 
through  general  agents.  General  agents  are  paid  a 
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higher  commission  than  our  local  agents.  The  New 
Zealand  operates  through  our  local  agents  and  a  few 
general  agents.  The  other  two  companies  operate 
through  general  agents.  The  business  which  the  New 
Zealand  Insurance  Company  reinsures  or  cedes  off 
to  the  other  two  companies  was — the  commission  on 
that  business  was  paid  to  the  New  Zealand  on  the 
local  agency  basis.  The  business  which  the  other  two 
companies  reinsured  with  the  New  Zealand,  the  com- 
mission that  was  deducted  was  on  a  general  agency 
basis.  Therefore,  the  other  two  companies  were  mak- 
ing about  10  per  cent  higher,  and  Mr.  Houston  sim- 
ply wanted  to  equalize  this  between  [110]  the  com- 
panico. 

Q.  Was  that  within  his  power  to  do,  accord- 
ingly? A.     Absolutely. 

Q.  That  was  one  of  his  jobs,  to  do  that,  was  it 
not?  A.     Yes. 

Q.     He  was  supposed  to  do  it?  A.    He  was. 

Q.  And  was  that  accepted  so  far  as  you  know  by 
both  the  other  companies  ? 

A.     There  was  never  any  question. 

Q.     And  do  you  do  the  same  thing  now  ? 

A.     I  would  if  the  occasion  arose. 

Q.    And  you  have  the  authority  to  do  it? 

A.     I  have. 

Q.  And  I  think  you  testified  that  there  was  never 
any  question  concerning  that  report,  no  question  had 
ever  been  raised,  either  by  Mr.  Houston  or  anyone 
in  authority  or  the  company? 

A.     That  is  correct. 
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Q.  Is  it  not  true  that  every  year  that  statement, 
that  report,  has  to  be  filed,  not  only  by  the  New  Zea- 
land but  by  all  insurance  companies? 

A.     That  is  true. 

Q.  Is  it  not  true  that  for  all  the  years  that  Mr. 
Houston  was  there,  that  he  would  have  been  at  least 
while  you  were  there,  [111]  that  he  filed  those  re- 
ports, did  he  not  ?  A.    He  did. 

Q.  Much  has  been  said  about  this  Cadillac  auto- 
mobile accident  in  Oregon  that  occurred  sometime 
in  November,  I  believe,  1953,  and  you  testified  some- 
what on  it.  I  think  you  testified  that  you  knew  very 
little  about  it,  is  that  correct?       A.    That  is  correct. 

Q.  And  since  you  heard  hearsay  or  scuttlebutt 
around  the  office  ?  A.     Yes. 

Q.  And  did  you  observe  at  or  about  the  time  of 
that  accident  in  Mr.  Houston,  that  he  paid  any  par- 
ticular attention  or  anything  unusual  or  any  differ- 
ent from  what  any  other  person  would  do  if  they  had 
an  automobile  accident  ? 

A.  I  didn't  observe  anything  unusual  in  his  be- 
havior— demeanor. 

Q.  Just  comment ;  it  was  settled  up ;  as  far  as  you 
knew  that  was  the  end  of  it? 

A.     He  never  mentioned  the  subject  to  me. 

Mr.  Angell :    I  think  that  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Clausen)  :    Mr.  Masters,  before  you 
were  employed  by  the  New  Zealand  Insurance  Com- 
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pany  you  had  a  talk,  had  you  not,  with  one  of  the 

men  from  the  home  office  ?  A.     Yes.  [112] 

Q.     What  was  his  name*? 

A.     Sir  James  Gunson. 

Q.  When  you  stated,  as  you  stated  on  page  12, 
"I  was  definitely  employed  with  the  idea  that  some 
day  I  would  become  the  United  States  manager," 
was  that  impression  gained  by  you  after  you  talked 
with  this  Sir  James  Gunson? 

A.  Sir  James  never  gave  me  that  statement. 
I  might  have  the  idea  as  my  personal  thought,  but  it 
was  never  stated  by  Sir  James  at  any  time. 

Q.  When  you  gave  your  testimony  here,  on  page 
12,  Mr.  Masters,  and  you  stated:  "I  was  definitely 
employed  with  the  idea  that  some  day  I  would  be- 
come the  United  States  manager" 

The  Court:    There  is  nothing  unusual  about  that. 

Q.  (By  Mr.  Clausen)  :  I  say,  when  you  made 
that  statement  on  your  deposition,  Mr.  Masters,  was 
that  impression  gained  by  you  after  you  had  talked 
to  this  Sir  James  Gunson? 

A.  No,  it  was  my  idea  that  I  would  want  to  be 
manager  at  some  tune. 

Q.  And  with  whom  did  you  discuss  your  employ- 
ment, in  addition  to  talking  it  over  with  Sir  James 
Gunson  ?  A.     And  Mr.  Houston. 

Q.  And,  let  me  ask  you  this,  with  regard  to  Mr. 
Houston  and  this  annual  report,  you  said  he  stated 
to  you,  "It  was  too  bad  the  comptroller  did  not  find 
out  this  allocation  was  incorrect"  ? 

A.    Yes.  [113] 
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Q.  And  as  a  result  of  not  finding  out,  was  it  not 
correct  that  the  report  had  to  be  reprinted  and 
pages  pasted  over  other  pages  ?     A.  That  is  correct. 

Q.  By  the  way,  did  you  go  to  Lakeview,  Oregon, 
on  more  than  one  occasion  ?  A.    Yes. 

Q.    How  often,  Mr.  Masters? 

A.     On  one  other  occasion. 

Q.     When  was  that  *? 

A.  I  took  my  family  up  for  a  vacation,  at  Mr. 
Houston's  invitation. 

Q.  In  other  words,  Mr.  Houston  was  your  host 
up  there? 

A.  He  left  the  cabin  to  us;  that  is,  we  went  up 
there  on  our  own. 

Q.  On  this  occasion,  this  other  time  when  you 
were  there,  was  Mr.  Houston  there  ?  A.     No. 

Q.  Shortly  before  his  death,  Mr.  Masters,  was 
Mr.  Houston  complaining  about  pain  or  physical 
infirmity  ?  A.     Yes. 

Mr.  Clausen:    That  is  all. 

The  Court :    Take  a  recess. 
(Short  recess  taken.) 

Mr.  Clausen:    Lieutenant  Sherry,  please.  [114] 

Mr.  Angell:  I  had  one  question  of  Mr.  Masters. 
I  didn't  know  they  were  through  with  him.  He  was 
on  the  stand. 

The  Court :    You  may  call  him  if  you  wish. 

Mr.  Angell :  He  hadn't  finished  with  hun.  He  was 
on  the  stand,  as  far  as  I  was  concerned ;  he  was  ask- 
ing him  some  other  questions  on  redirect. 

Mr.  Clausen :    I  was  all  through,  Mr.  Angell. 
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Mr.  Angell:  Then  I  would  like  Mr.  Masters  to 
come  back  for  just  a  moment. 

Recross  Examination 

Q.  (By  Mr.  Angell)  :  You  were  asked  on  redi- 
rect, Mr.  Masters,  as  to  whether  Mr.  Houston  hap- 
pened to  state:  "It  was  too  bad  the  comptroller 
didn't  catch  the  error  which  had  to  be  corrected  and 
sent  back  for  reprinting."  Do  you  recall  what  error 
that  was  ? 

A.  It  was  a  situation  that  I  mentioned,  the  com- 
mission differential  between  the  companies. 

Q.  It  was  something  which  the  comptroller  him- 
self should  have  picked  up,  is  that  correct? 

A.    Yes. 

Q.  Mr.  Houston  was  kind  of  complaining  that  it 
hadn't  been  picked  up  and  it  had  to  be  reprinted,  is 
that  correct?  A.     That's  correct. 

Q.  I  believe  you  testified  on  redirect  that  you 
had  seen  Mr.  Houston  in  pain  and  physical  discom- 
fort some  time.  You  [115]  didn't  fix  the  time  and 
place,  when  or  what.  What  did  you  have  reference 
to  ?  Your  answer  was  "Yes."  Will  you  just  explain  to 
the  court  what  you  had  reference  to  ? 

A.  Yes.  All  of  that — the  week  prior  to  his  death 
he  was  in  pain  from  his  back.  He  told  me  that  he 
had  lifted  a  horse  trailer  over  the  prior  weekend  and 
his  back  was  strained  and  every  time  that  he  stood 
up  or  even  hardly  moved  in  his  chair  he  would  grim- 
ace and  feel  his  back.  So  he  said  that  he  was — ^it  was 
quite  painful  to  him. 
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Q.     Did  he  have  a  painful  back?  A.    Yes. 

Q.     When  did  you  last  see  Mr.  Houston  alive  ? 

A.  On  the  evening  of  the  Friday  prior  to  Wash- 
ington's Birthday  holiday ;  about  the  20th,  I  guess  it 
would  be,  of  February. 

Q.     About  how  late  was  that? 

A.    About  five  o'clock,  just  at  quitting  time. 

Q.    Where  was  that  ?  At  the  ofBce  ? 

A.     In  our  office,  yes. 

Q.     Who  was  present  there  at  that  time  ? 

A.  My  secretary.  Miss  Hoffman,  and  Mr.  Hous- 
ton. 

Q.  Was  Mr.  Houston  ordinarily  a  cheerful, 
happy  sort  of  person,  or  was  he  by  nature  a  morose, 
depressed  and  meditative  sort  of  person  ? 

Mr.  Clausen:  Just  a  minute.  We  will  object  to 
that  [116]  on  the  ground  it  calls  for  the  conclusion 
of  this  witness.  Counsel  himself  made  objection 
along  that  same  line  to  questions  that  I  asked. 

The  Court :  Develop  the  facts,  whatever  they  be. 
Reframe  your  question. 

Mr.  Angell:  I  have  no  objection  to  making  this 
witness  my  own  witness,  for  this  purpose. 

Q.  Did  you,  through  the  years  that  you  knew  Mr. 
Houston,  have  opportunity  to  observe  his  moods,  as 
to  whether  he  was  happy  or  unhappy  by  nature  ? 

A.     I  did  have  the  opportunity. 

Q.  And  did  you  observe  whether  he  was  given  to 
depressions  or  moodiness  ? 

Mr.  Clausen:  Object  to  that — pardon  me,  your 
Honor. 
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Mr.  Angell :  I  asked  if  he  observed.  It  is  prelimi- 
nary. 

The  Court:    You  may  answer  "Yes"  or  "No." 

A.    Yes. 

Q.  (By  Mr.  Angell) :  Now,  my  first  question  is, 
describe  to  the  court,  as  near  as  you  can,  Mr.  Hous- 
ton's disposition,  as  you  observed  it,  with  respect  to 
whether  he  was  happy  or  whether  he  was  a  moody 
person  or  a  depressed  person ;  was  he  an  introvert  or 
extrovert,  in  your  opinion? 

Mr.  Clausen:  Object  to  that,  your  flonor,  as  call- 
ing for  the  opinion  and  conclusion  of  the  witness. 

The  Court:  It  goes  to  the  weight  of  the  testi- 
mony. [117]  Objection  overruled. 

A.  Mr.  Houston  was  an  extrovert.  He  was  prob- 
ably the  least  moody  person  that  I  know  of.  He  was 
a  very  congenial,  happy  soul. 

Q.  (By  Mr.  Angell) :  Did  you  observe  any  dif- 
ference from  the  usual  pattern  or  norm  of  Mr. 
Houston's  behavior  on  the  night  of  Friday  just  be- 
fore the  Monday  of  Mr.  Houston's  death? 

Mr.  Clausen:  Your  Honor,  we  object  on  the  same 
ground,  and  so  that  I  won't  be  interrupting,  may 
my  objection  run  to  this  line  of  testimony? 

The  Court:  Let  the  record  so  show.  The  objec- 
tion will  be  overruled. 

A.  On  the  Friday  Mr.  Houston  was  just  a  little 
quieter  than  he  would  be  in  the  early  part  of  the 
week,  but  anyone,  after  a  Aveek  in  the  office,  would 
be  in  the  same  condition,  I  am  sure. 
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Q.  (By  Mr.  Angell) :  Did  you  observe,  did  he 
appear  to  be  happy? 

A.    He  seemed  to  be  as  happy  as  normal,  yes. 

Q.  Did  Mr.  Houston  ever  discuss  with  you  or 
state  anything  to  you  about  self-destruction? 

A.    Never. 

Q.  Did  you  have  any  plans  with  Mr.  Houston  or 
know  of  any  plans  of  Mr.  Houston  for  the  following 
week  after  the  Fourth  of  July — pardon  me — the 
Washington  Birthday  of  February  [118]  22nd'? 

A.     I  don't  recall  any  specific  plan. 

Q.  You  know  of  nothing  that  was  planned  by 
him  or  he  had  nothing  with  you  on  your  calendar,  is 
that  right"? 

A.  No,  the  only  thing  we  were  planning  together 
was  the  attendance  at  the  annual  meeting  of  the 
Fire  Underwriters  Association  of  PhiladeliDhia, 
which  takes  place,  as  I  say,  annually,  and  we  had 
planned  on  that.  That  would  be  in  the  early  part  of 
March,  just  about  two  or  three  weeks  from  then. 

Q.     You  were  making  plans  for  that? 

A.    Yes. 

Q.  Do  you  know  of  any  time  when  the  top  offi- 
cers of  the  New  Zealand  Company,  or  any  of  those 
other  British  companies,  were  over  here,  did  they 
ever  make  any  trips  up  to  southern  Oregon  with 
Mr.  Houston,  or  that  ranch,  that  you  know  ? 

A.    Yes. 

Q.  And  they  knew  him  well  enough  to  associate 
with  him  closely  and  make  trips  to  the  ranch  with 
him,  is  that  right?  A.     They  did. 
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Q.    And  go  up  to  Lakeview,  Oregon? 

A.     That's  right. 

Q.  And  you  yourself  went  up  with  your  family, 
did  you  not  ?  A.    That's  correct. 

Q.  Was  Mr.  Houston  ever  up  there  when  you 
were  there? 

A.     Not  when  my  family  was  there.  [119] 

Q.     Not  with  your  family?  A.     No,  sir. 

Mr.  Angell :  You  testified  as  to  the  time  you  were 
there.  Thank  you. 

Redirect  Examination 

Q.  (By  Mr.  Clausen)  :  Mr.  Masters,  in  response 
to  counsel's  question  you  say  that  representatives 
from  the  home  office  made  trips  to  Lakeview,  Ore- 
gon, with  Mr.  Houston?  A.     That's  correct. 

Q.     AYho  among  those  home  office  people  did  that? 

A.  Sir  James  Gunson  and  Mr.  O'Brien,  I  believe. 
Both  the  general  manager  and  a  member  of  the 
board  of  directors. 

Q.  Do  you  know  what  these  representatives  from 
the  home  office  found  out  about  Mr.  Houston's  activ- 
ities up  in  Lakeview? 

A.     I  haven't  the  slightest  idea. 

Mr.  Clausen:    That's  all. 

Recross  Examination 

Q.  (By  Mr.  Angell)  :  Whatever  they  found,  did 
it  seem  as  far  as  you  observed  to  disturb  their  rela- 
tions with  him  ? 

Mr.  Clausen:    Just  a  minute.  Just  a  minute 
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Mr.  Angell :    You  asked  this  question. 

Mr.  Clausen :    Pardon  me — pardon  me 

Mr.  Angell :    I  didn't. 

Mr.  Clausen:  Just  a  moment.  Your  Honor,  we 
certainly  object  to  that  on  the  ground  it  calls  for 
the  conclusion  of  the  [120]  witness.  Counsel  asks 
whatever  somebody  found  out  did  it  disturb  Mr. 
Houston. 

Mr.  Angell :  No,  I  didn't  ask  whether  it  disturbed 
Mr.  Houston.  I  asked  whether  it  disturbed  the  rela- 
tionship of  these  officers  of  the  corporation  toward 
Mr.  Houston. 

Mr.  Clausen:  And,  your  Honor,  we  respectfully 
submit  that  that  not  only  calls  for  the  conclusion  of 
the  witness  but  it  is  fairly  incompetent  on  other 
grounds. 

The  Court:  If  he  knows,  he  may  answer.  Objec- 
tion overruled. 

A.    Your  exact  phraseology 

The  Court :    Ref rame  the  question. 

Q.  (By  Mr.  Angell)  :  You  were  asked  the  ques- 
tion by  Mr.  Clausen  if  they  made  any  observation  as 
to  what  they  found  out  about  Mr.  Houston  when 
they  went  up  there  with  Mr.  Houston,  which  carried 
the  inference  with  it,  I  take  it,  that  they  found  out 
something  that  they  shouldn't  have,  and  my  question 
is:  Did  you  observe  any  different  attitude  of  those 
officers  and  directors  of  the  company  toward  Mr. 
Houston  after  they  came  back,  regardless  of  what 
they  found  out  ? 

A.    For  the  record,  I  was  not  a  member  of  the 
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New  Zealand  Insurance  Company  when  they  went 

up  there. 

Q.     Oh,  so  you  didn't  observe  this  time  when  they 
came  back? 

A.    I   don't  have   the   slightest  idea  what  took 
place,  except  there  was  a  hunting-fishing  trip.  [121] 

Mr.  Angell :    Thank  you. 
(Witness  excused.) 

Mr.  Clausen :    Lieutenant  Sherry,  please. 

R.  T.  SHERRY 

a  witness  called  on  behalf  of  the  defense ;  sworn. 

The  Court :    Your  full  name,  please. 

A.    R.  T.  Sherry. 

The  Court:    Where  do  you  reside? 

A.    Berkeley. 

The  Court :    Your  address. 

A.     1555  Sacramento  Street. 

The  Court :    Your  business  or  occupation  ? 

A.    Lieutenant  of  Police. 

The  Court :    How  long  have  you  been  in  the  police 
department  ? 

A.     Twenty-five  years. 

The  Court:    In  Berkeley? 

A.    Yes,  sir. 

The  Court :    Take  the  witness. 

Direct  Examination 
Q.     (By  Mr.  Clausen)  :    Your  present  assignment 
now  is  what,  Lieutenant  Sherry? 
A.     Superintendent  of  Records. 


Charlotte  S.  Houston  201 

(Testimony  of  R.  T.  Sherry.) 

Q.     You  had  that  assignment  for  how  long  ? 

A.     Intermittently  for  fifteen  years.  [122] 

Q.  During  the  course  of  your  activities  were  you 
asked  and  subpoenaed  since  this  morning,  I  believe, 
to  bring  to  this  court  the  records  pertaining  to  the 
death  of  Mr.  Houston  in  February  of  last  year  ^ 

A.     I  w^as. 

Q.    And  have  you  those  ? 

A.     I  do.  (Witness  producing.) 

Mr.  Clausen:  May  the  record  show,  your  Honor, 
that  the  witness  is  handing  me — I  might  stand  here, 
your  Honor,  so  that  the  witness  can  go  over  these 
Vvdth  me — first,  there  is  a  card 

The  Court:  I  suggest  you  ask  the  witness  what 
they  are. 

Mr.  Clausen :    All  right,  your  Honor. 

Q.  Just  take  those  and  tell  me  one  by  one  what 
those  items  are,  that  you  have  in  your  hand. 

A.  This  printed  card  is  entitled  "Casualty  Re- 
port," is  the  initial  report  of  any  accident  which  is 
reported  to  the  police. 

Q.    Very  well. 

A.  The  next,  5x8  manila  envelope,  contains  pho- 
tographs taken  by  Officer  Wilen  concerning  this 
accident. 

Q.  How  many  photographs  are  in  there,  Lieuten- 
ant Sherry? 

A.  Three  different  view^s,  with  a  total  of  seven 
copies. 

Q.  Three  different  views  of  what.  Lieutenant 
Sherry  ? 


202         The  Canada  Life  Assurance  Co.  vs, 

(Testimony  of  R.  T.  Sherry.) 

A.  One  view,  the  view  of  the  body,  viewed  from 
the  back;  [123]  the  other  view  is  of  the  body  viewed 
from  an  angle  in  front ;  the  other  views  show  a  lever 
action  rifle  on  a  surface. 

The  next  report  is  signed  by  Inspector  Parker  and 
dated  9:30  A.M.,  March  the  4th,  1954. 

Q.     Very  well. 

A.  The  next  report  is  an  investigational  report 
signed  by  Inspector  Parker,  February  the  23rd, 
1954,  9:50  A.M. 

The  next  report  is  by  Officer  K.  C.  Pine,  dated 
March  29th,  1954,  11:30  A.M. 

The  next  is  a  form  report  showing  the  photog- 
rapher's expenditure  of  time. 

The  next  report  is  a  printed  report  titled  "Cor- 
oner's Register — Inquest" — no  date. 

The  next  attachment  is  a  manila  envelope  con- 
taining Coroner's  receipt  No.  13795,  "One  body,  of 
William  M.  Houston,"  dated  February  22nd,  1954. 

The  next  report  is  the  case  summary  for  the  Ala- 
meda County  Coroner,  which  is  signed  by  Inspector 
E.  F.  Parker,  February  23rd,  1954,  and  the  time 
10:25  A.M. 

The  next  attachment  is  a  5x8  manila  envelope, 
which  is  empty.  It  contained  the  original  notes  of 
Officer  K.  C.  Pine,  and  a  receipt  for  the  rifle.  The 
notation  on  this  rifle  indicates  that  these  enclosures 
were  removed  November  the  7th,  1955,  by  Officer 
Pine. 

The  next  report  is  an  investigational  report  signed 
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by  [124]  Officer  K.  C.  Pine  on  February  22nd,  1954, 

and  timed  at  4:25  P.M. 

Q.  Lieutenant  Sherry,  I  will  put  the  rubber  band 
around  those — and  I  will  ask,  your  Honor,  that  those 
be  marked  for  identification. 

The  Court:  It  may  be  admitted  for  purposes  of 
identification. 

(Group  of  police  reports,  Berkeley  Police  De- 
partment, produced  by  Lieutenant  Sherry, 
marked  for  identification  Defendant's  Exhibit 
F.) 

Mr.  Clausen:  And  I  state  to  Lieutenant  Sherry 
and  to  the  court  that  I  intend  to  use  them  (Exhibit 
F)  in  the  future  examination,  to  which  reference 
was  made  this  morning,  when  Inspector  Pine  and 
Mr.  Parker  were  on  the  stand  and  we  stated  we 
were  going  to  subpoena  these  records. 

Now,  may  I  ask  Lieutenant  Sherry  if  it  is  satis- 
factory that  these  remain  in  the  custody  of  the 
Court  Clerk  pending  the  trial  of  this  case  and  to  be 
then  returned  to  Lieutenant  Sherry  for  photostatic 
copies  made  and  retained  by  the  court? 

A.  It  is.  Those,  I  would  like  to  say — they  are  the 
only  copy — they  are  original  reports,  and  while  they 
have  been  statistically  tabulated,  we  would  like  to 
keep  track  of  them. 

Mr.  Clausen:    Yes.  Very  well.  That  is  all.  [125] 

Cross  Examination 
Mr.   Angell:     Just  one   or  two   questions,   your 
Honor. 
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Q.  Lieutenant  SheiTy,  you  yourself  had  nothing 
to  do  with  the  investigation  of  this  event,  or  the 
death  of  Mr.  Houston,  had  you*? 

A.     I  did  not,  no,   sir. 

Q.  And  your  connection  vdth  this  is  as  a  lieuten- 
ant of  the  police  department  in  charge  of  the  rec- 
ords, is  that  correct?  A.    Right. 

Q.  Was  there  anything  unusual  about  the  hand- 
ling of  these  particular  records  in  this  case  as  to 
your  usual  practice  in  the  Berkeley  Police  Depart- 
ment? A.     There  was. 

Q.    Will  you  state  to  the  court  what  that  was? 

A.  Following  a  conference  with  Inspector  Par- 
ker and  the  acting  chief,  myself  present,  it  was 
decided  that  the  report  would  be  made  available 
to  both  sides  in  the  event  of  a  controversy. 

Q.  Was  any  reason  given  in  that  discussion  for 
that? 

A.  Because  we  could  not  come  to  a  positive 
conclusion  as  to  whether  it  was — as  to  w^hat  the 
cause  of  death  was. 

Mr.  Angell:  That  is  all. 

Mr.  Clausen:  I  have  no  questions.  Lieutenant 
Sherry,  at  this  time.   [126] 

The  Court:  Numerically,  how  many  of  these  re- 
ports are  there?  How  many  reports  are  there,  so 
that  the  Clerk  will  have  it? 

Mr.  Clausen :  Would  you  count  them,  Mr.  Clerk, 
please  ? 

The  Clerk:  Eleven  pieces  of  material,  three  of 
which  are  envelopes. 
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Mr.  Clausen:  We  will  call  the  representative 
here  from  the  London  Guarantee  Corporation. 

May  Lieutenant  Sherry  be  excused,  your  Honor? 

The  Court:  I  have  no  objection.  You  may  be 
excused. 

Mr.  Angell :  Oh,  yes,  as  far  as  we  are  concerned. 
(Witness  excused.) 

WATSON  MANWARINO  CONNER 

a  witness  called  on  behalf  of  the  defense;  sworn. 

The  Court:    Your  full  name,  please. 

A.    Watson  Manwaring  Conner. 

The  Court:    Where  do  you  reside? 

A.     131  Almenar  Drive,  San  Rafael. 

The  Court:    Your  business  or  occupation. 

A.  Regional  superintendent.  Phoenix  of  London 
Group. 

The  Court :    How  long  have  you  been  so  engaged  ? 

A.    I  have  been  with  them  just  under  ten  years. 

Direct  Examination 

Mr.  Clausen:  Q.  Mr.  Conner,  did  you  bring 
here,  in  response  to  a  subpoena,  certain  records  of 
the  firm  by  whom  [127]  you  are  employed? 

A.    I  did. 

Q.     And  your  position  with  that  firm  is  what? 

A.     Re.gional  loss  superintendent. 

Q.     And  that  finn  is  what  firm? 

A.  It  is  the  Phoenix  of  London  group  of  com- 
panies, London  Guarantee  and  Accident. 

Q.    And  does  it  do  business  for  and  with  the 
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New  Zealand  Insurance  Company  that  is  involved 

in  this  case? 

A.  It  insured  the  New  Zealand  Insurance  Com- 
pany for  comprehensive  liability  coverage. 

Q.  Was  there  a  loss  reported  in  respect  of  that 
policy  of  insurance?  A.    Yes. 

Q.     Covered  by  that  file?  A.    Yes. 

Q.    AYhen  did  that  loss  occur? 

A.    October  19th,  1953. 

Q.  And  what  is  that  that  you  have  in  your  hand, 
Mr.  Connor  ?  A.     It  is  a  liability  claim  file. 

Q.  Would  you  just  tell  me  what  is  in  there,  the 
various  pages  and  papers  and  tilings? 

A.  This  covers  the  details  in  connection  with  an 
accident  of  October  19,  1953,  with  the  New  Zealand 
Insurance  Company  as  the  named  insured ;  William 
A.  (sic)  Houston  is  the  driver,  [128]  and  Mrs.  Viv- 
ian Chipman  is  the  claimant. 

Q.     Mrs.  Vivian  Chipman?  A.    Yes. 

Q.  What  are  the  other  papers  that  you  have 
there  in  your  hands;  on  the  right-hand  side  there 
are  some  papers? 

A.  Copies  of  drafts,  preliminary  action  report, 
releases,  one  signed  statement,  and  an  independent 
adjuster's  report. 

Q.  And  the  independent  adjuster's  name  was 
what?  A.     J.  W.  Van  Doren. 

Q.    And  made  where  ?  Where  is  his  office  located 9 

A.  210  Williams  Building,  Klamath  Falls, 
Oregon. 
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Q.  Is  there  a  release  in  there  signed  by  Vivian 
Chipman  ?  A.     Yes. 

Q.     Dated  what?  A.     October  20,  1953. 

Q.  You  said  something  about  a  report  by  this 
independent  adjuster.  Which  part  of  the  record  is 
that  report?  A.     Right  here;  the  yellow. 

Q.  The  yellow  pages.  All  right.  Are  these  rec- 
ords customarily  kept  in  your  files  in  this  form? 

A.    Yes. 

Q.  You  keep  them  what,  in  the  ordinary  course 
of  business?  A.     Six  years. 

Q.     Beg  your  pardon? 

A.     For  six  years.  [129] 

Q.  In  the  ordinary  course  of  business  in  han- 
dling a  claim,  are  they  assembled  and  kept  in  that 
fashion?  A.    Yes. 

Q.  And  were  these  on  this  particular  occasion 
so  done?  A.    Yes. 

Mr.  Clausen:  All  right.  We  will  relieve  you  of 
that,  if  I  may. 

I  will  ask  that  this  be  marked  for  identification, 
your  Honor. 

Mr.  Angell:  May  I  ask  one  question?  Pardon 
me.  Are  you  through? 

Mr.  Clausen:    Yes. 

Cross  Examination 

Mr.  Angell:  Q.  Did  you  have  any  conversation 
or  discussion  with  Mr.  Houston  regarding  this 
claim?  A.     No,  not  personally. 

Q.    Do  you  know  whether  Mr.  Houston  saw  the 
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record  of  the  adjustment  in  this  matter,  of  your 
own  personal  knowledge?  A.     I  don't. 

(Witness  excused.) 

(Claim  File,  produced  by  witness  Conner, 
marked  for  identification  Defendant's  Exhibit 
G.) 

Mr.  Clausen:  Your  Honor,  we  are  going  to  read 
into  evidence  at  this  point  the  deposition  of  Miss 
Pearson. 

Mr.  Angell :    Are  you  going  to  offer [130] 

Mr.  Clausen :  This  is  the  deposition  of  Jean  Pear- 
son, taken  by  the  defendants  October  26th,  1955, 
and  I  am  going  to  read  a  portion  into  evidence, 
your  Honor.  The  preliminary  part  is  to  the  effect 
that 

Mr.  Angell:  Well,  just  a  minute,  before  you 
read  that  into  the  record.  There  are  certain  parts 
of  this  that  I  want  to  make  objection  to. 

Mr.  Clausen:  I  am  going  to  read  it  by  question 
and  answer  so  that 

Mr.  Angell:  Then  it  is  in  the  record.  And  I 
submit,  your  Honor,  that  I  am  entitled  to  know, 
in  order  to  make  an  objection  ahead  of  the  record. 
I  don't  want  to  have  to  go  through  and  strike  the 
whole  record.  It  will  keep  me  busy  just  trying  to 
keep  track  of  that. 

The  Court:  He  is  having  difficulty  keeping  up 
with  you. 

Mr.  Angell:  And  all  that  I  am  asking  is  that 
you  tell  me  what  parts  you  propose  to  read;  I  will 
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then  be  able  to  make  my  objections  ahead  of  them 
being  read. 

The  Court :    How  many  pages  are  there  ? 

Mr.  Clausen:  Well,  I  will  tell  you  what  I  will 
do,  your  Honor.  The  deposition  is  very  short,  only 
goes  on  for  five  or  six  pages.  Why  don't  I  put  my 
son  on  the  stand  and  I  will  ask  him  the  questions 
and  he  can  answer  them  % 

Mr.  Angell:  You  mean,  you  read  the  questions, 
he  read  the  answers?  [131] 

Mr.  Clausen:    Yes. 

Mr.  Angell:  I  have  no  objection  to  that  pro- 
cedure. 

The  Court:  It's  about  time  you  put  your  son 
to  work.  Let  him  take  the  stand. 

Mr.  Angell:  As  the  questions  are  asked,  may  I 
request  that  my  objections  go  in  ahead  of  the  an- 
swer being  read? 

The  Court:    You  may. 

Mr.  Clausen:  To  my  knowledge  of  what  he  has 
in  mind,  I  am  going  to  read  slowly  so  that  he  can 
object  if  he  wants. 

Mr.  Angell :    Thank  you. 

Mr.  Clausen:  (Reading  deposition  of  Jean  Pear- 
son:) 

''Be  it  remembered,  that  pursuant  to  stipulation 
by  the  counsel  for  the  respective  parties,  and  on 
Octo])er  26th,  1955,  closing  at  the  hour  of  2 :40  P.M. 
thereof,  at  the  Lake  County  Courtroom,  County 
Courthouse,  Lakeview,  Oregon,  before  me,  Dorothy 
Julier,  a  notary  public  in  and  for  the  County  of 
Lake,  State  of  Oregon,  personally  appeared 


210         Tlie  Canada  Life  Assurance  Co,  vs, 

JEAN  PEARSON 

called  as  a  witness  by  the  defendant,  The  Canada 
Life  Assurance  Company,  who,  being  by  me  first 
duly  sworn,  was  thereupon  examined  and  interro- 
gated as  hereinafter  set  forth. 

''Angell  &  Adams,  represented  by  Forrest  E. 
Cooper,  appeared  as  counsel  on  behalf  of  the  plain- 
tiff; and  Messrs.  Keesling  &  Keesling  and  Henry 
C.  Clausen,  Esquire,  and  Henry  C.  Clausen,  Jr., 
Esquire,  represented  by  Henry  C.  Clausen,  Jr., 
[132]  Esquire,  appeared  as  counsel  on  behalf  of  the 
defendant,  The  Canada  Life  Assurance  Company. 

''It  is  stipulated  that  all  objections  to  questions 
propounded  to  the  said  witness  shall  be  reserved  by 
each  of  the  parties,  save  and  except  any  objections 
as  to  the  form  of  the  questions  propounded. 

"It  is  further  stipulated  that  the  said  deposition 
shall  be  reported  by  Lillian  McDonald,  an  official 
shorthand  reporter,  and  a  disinterested  person,  and 
thereafter  transcribed  by  her  into  typewriting,  to 
be  read  to  or  by  the  said  witness,  who,  after  making 
such  corrections  therein  as  may  be  necessary,  will 
subscribe  the  same. 

"It  is  further  stipulated  that  if  this  deposition  has 
not  been  signed  by  the  time  of  trial,  provided  the 
witness  has  had  a  reasonable  opportunity  to  read, 
correct,  and  sign  the  same,  it  may  be  used  by 
either  party  at  the  trial  with  the  same  force  and 
effect  as  if  signed  by  the  witness. 
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"Jean  Pearson, 
called  as  a  witness  by  the  defendant,  The  Canada 
Life  Assurance  Company,  being  duly  sworn  by  the 
notary  public  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  testified  as  follows : 

"Examination  by  Henry  C.  Clausen,  Jr.: 

"Q.     Your  name  is  what? 

A.    Jean  Pearson.  [133] 

Q.    Where  do  you  reside? 

A.    248  I  Street  North. 

Q.    Here  in  Lakeview  ?  A.    Yes. 

Q.  Were  you  ever  acquamted  with  one  William 
Houston?  A.     I  knew  him. 

Q.  Did  you  ever  see  him  wearing  a  coonskin 
cap  ?  A.    Yes. 

Q.  Now,  in  the  year  1953  in  the  fall  of  that 
year  were  you  employed  ?  A.     Yes. 

Q.    Where?  A.     Van's  Cafe. 

Q.    And  what  kind  of  establishment  is  that? 

A.    It  is  a  restaurant. 

Q.    And  what  was  your  position  there  ? 

A.     I  was  head  waitress. 

Q.    What  were  your  hours? 

A.  Usually  from  five  until  one,  except  in  hunt- 
ing season,  roundup,  and  we  opened  up  at  two.  I 
worked  from  two  to  ten,  I  think  it  was. 

Q.    In  the  afternoon?  A.    In  the  morning. 

Q.  In  the  fall  of  1953  did  you  ever  have  occa- 
sion to  observe  Mr.  Houston  in  Van's  Cafe?  [134] 

A.    Yes. 

Q.    How  often  was  that? 
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A.     He  was  in  a  couple  or  three  times. 

Q.    And  was  that  in  the  month  of  October,  1953? 

A.     I  believe  it  was. 

Q.  Did  you  have  occasion  to  observe  his  de- 
meanor in  the  premises  there*?  A.    Yes." 

Mr.  Angell :  Just  a  minute.  Your  Honor,  you  will 
observe  that  the  first  time  this  witness  saw  Mr. 
Houston  was  October,  1953,  if  your  Honor  please. 
May  we  have  the  application?  I  believe  that's  De- 
fendant's Exhibit  A,  the  application. 

The  Clerk:    Defendant's  Exhibit  A. 

Mr.  Angell:  The  insurance  policy.  What  I  want 
is  a  copy  of  the  application. 

Mr.  Clausen:  That  is  attached  to  the  policy,  the 
application,  and  that  is  Defendant's  Exhibit  C. 

Mr.  Angell :  If  your  Honor  will  observe,  the  date 
on  the  application,  9-24-53,  in  the  lower  or  about 
the  center  of  the  right  side  of  that  application,  the 
date  is  9-24-53.  The  witness  here  never,  according  to 
her  own  testimony,  never  knew  Mr.  Houston  prior 
to  October  of  '53.  The  cases  are  clear  that  state- 
ments made  by  a  witness  obser^dng  the  insured  after 
the  date  of  the  application  and  as  to  things  he  did 
[135]  then  have  no  application  whatsoever  as  to 
misrepresentations  in  the  insurance  application.  On 
that  ground,  we  object  to  any  questions  touching 
upon  any  acts  of  Mr.  Houston  after  the  date  of 
September  24th,  1953,  respecting  the  use  of  alcohol. 

Mr.  Clausen:  In  the  first  place,  this  evidence  is 
offered  on  both  defenses,  not  only  the  misrepresenta- 
tion but  also,  if  the  court  please,  the  suicide,  be- 
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cause  the  evidence  here  is  directly  linked,  your 
Honor,  to  the  type  of  individual,  the  kind  of  a 
man,  his  habits,  what  he  was  doing,  and  what  he 
was  doing  especially  in  this  area  up  there  in  Oregon. 

Now,  then,  as  far  as  the  misrepresentations  are 
concerned,  the  witness  testifies  here  that  in  the  fall 
of  1953 — she  is  not  confining  herself  to  October — 
that  she  did  observe  Mr.  Houston  in  Van's  Cafe 
and,  as  a  matter  of  fact,  she  pinpoints  some  to 
October,  which  is  the  very  month  that  he  took  alco- 
hol upon  the  scene,  and  therefore  on  both  grounds, 
on  the  ground  of  suicide,  on  the  ground  of  misrep- 
resentation, the  evidence  is  of  course  admissible. 

The  Court:  I  will  allow  the  testimony  to  go  in 
on  the  same  ruling,  subject  to  your  motion. 

Mr.  Clausen ;  (Reading  deposition.) 

''Q.  In  the  fall  of  1953  did  you  ever  have  occa- 
sion to  obsei-ve  Mr.  Houston  in  Van's  Cafe? 

A.    Yes.  [136] 

Q.     How  often  was  that? 

A.     Oh,  he  was  in  a  couple  or  three  times. 

Q.     And  was  that  in  the  month  of  October,  1953  ? 

A.     I  believe  it  was. 

Q.  Did  you  have  occasion  to  observe  his  de- 
meanor in  the  premises  there?  A.     Yes. 

Q.  Did  he  appear  to  have  had  something  of  an 
alcoholic  nature  to  drink?  A.    Yes. 

Q.  Would  you  say  that  he  apparently  had  a 
considerable  amount  to  drink  on  those  occasions? 

A.    Yes. 
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Q.  Would  you  say  that  Mr.  Houston  was  in- 
toxicated ?  A.    Yes. 

Q.     How  did  Mr.  Houston  act  on  those  occasions'? 

A.  He  was  overbearing  and  unnily,  and  he 
would  try  to  serve  himself,  just  take  over. 

Q.    Did  he  monopolize  the  conversations? 

A.  Oh,  Mr.  Houston  carried  on  a  conversation 
with  everyone  when  he  was  drinking. 

Q.  Would  it  be  correct  to  say  that  in  a  group 
he  acted  like  a  'big  shot'?  A.     That's  right. 

Q.  Have  you  ever  seen  anybody  else  in  Lake- 
view  wearing  [137]  coonskin  caps  other  than  fol- 
lowing the  Davy  Crockett 

A.     (Interrupts)  No,  sir. 

Q.  Did  you  observe  Mr.  Houston  in  any  other 
place  than  in  Van's  Cafe? 

A.    I  have  seen  him  at  Hunter's  Lodge. 

Q.     In  what  condition  did  he  appear  then? 

A.    He  appeared  to  be  having  a  huge  time. 

Q.    Was  he  drinking?  A.    Yes. 

Q.     Did  he  appear  intoxicated? 

A.  I  didn't  stay  out  there  long  enough.  It  was 
early  in  the  evenings. 

Q.    AVho  was  with  him? 

A.  I  don't  know.  He  was  with  Mr.  Utley  and 
their  friends  from  San  Francisco  and  all  over  Ore- 
gon and  everywhere." 

Mr.  Clausen:  You  can  ask  the  questions — ^my 
son  the  questions,  if  you  want. 

The  Court:  Or  you  can  put  one  of  your  able 
assistants  on,  if  you  msh. 
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Mr.  Clausen:  It  is  your  cross-examination.  The 
Court  suggested  that  you  put  on  one  of  your  able 
assistants. 

Mr.  Angell:  I  would  just  as  soon  have  Mr.  Clau- 
sen stay  there. 

I  am  Mr.  Cooper  now. 

"Mr.  Cooper:  Q.  Are  you  acquainted  [138] 
with  a  Mr.  H.  A.  Utley  here  in  Lakeview? 

A.    Yes,  sir. 

Q.    How  many  years  have  you  known  him? 

A.     Oh,  personally  three  years. 

Q.    About  three   years?    A.     Uh-huh. 

Q.  Also  known  as  and  called  Hany  Utley,  is 
he  not?  A.    Right. 

Q.  In  addition  to  Van's  Cafe,  you  have  also 
served  the  public  as  a  waitress  at  the  Hotel  Lake- 
view  coffee  shop,  have  you  not,  since  you  lived 
here  ?  A.    Yes. 

Q.  In  one  establishment  or  both  did  you  ever 
have  occasion  to  serve  meals  to  Mr.  Harry  Utley? 

A.    I  have. 

Q.  Have  you  ever  had  an  opportunity  to  observe 
the  conduct  of  Mr.  Harry  Utley  at  places  other 
than  the  two  restaurants  we  have  mentioned?" 

Mr.  Clausen:  I  will  object  to  that,  your  Honor, 
as  irrelevant.  That  is  a  question  having  to  do  with 
another  party,  this  Harry  Utley. 

Mr.   Angell:     Association,   your   Honor. 

The  Court:  Since  I  have  been  so  liberal  with 
you,  I  will  allow  the  testimony  to  go  in,  subject 
to  the  same  motion. 
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Mr.  Angell:     All  right,  your  Honor.    [139] 

The  Court:  When  the  record  is  made  up,  why, 
both  will  be  in  equal  position. 

Mr.  Angell:     All  right. 

"A.  Mr.  Utley  has  always  kept  himself  in  place 
and  is  a  very  nice  guy." 

Mr.  Angell:  I  think  you  jumped  one,  line  3, 
Mr.  Clausen. 

''Mr.  Clausen:  I  will  object  to  that  question  as 
irrelevant." 

Mr.  Clausen:     I  just  made  the  objection  now. 

Mr.  Angell:  Then  ''Mr.  Cooper" — I  think  that  is 
what  the  witness  said:  "I  have."  That's  the  way  it 
looks  to  me,  because  I  have  it  as  the  witness. 

Mr.  Clausen:  It  looks  that  way  to  me.  It  looks 
as  though  the  witness  said  "I  have." 

The  Court:  The  young  man  on  the  stand  can 
make  that  determination. 

Mr.  Clausen,  Jr.:     I  believe  that  is  the  witness. 

Mr.  Angell:     (Reading.) 

"Q.  What  was  the  nature  of  Mr.  Utley's  de- 
portment? Do  you  understand  what  I  mean — ^what 
was  the  nature  of  his  conduct? 

A.  Mr.  Utley  has  always  kept  himself  in  place 
and  is  a  very  nice  guy. 

,    Q.     You    would    classify    him    as    a    gentleman, 
would  you?  [140] 

A.     That's  right. 

Q.  And  did  you  ever  see  him  and  Mr.  Houston 
together?  A.    Yes. 

Q.     Isn't  it  a   fact  that  he  was  Mr.  Houston's 
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host;  when  Mr.  Houston  came  up  here  to  hunt,  you 

knew  that,  did  you  not?  A.    Yes. 

Q.  They  were  frequent  and  constant  companions, 
were  they  not,  during  the  hunting  and  fishing  sea- 
sons ?  A.     Right. 

Q.  You  have  never  seen  Mr.  Utley  intoxicated, 
have  you?  A.     No,  sir. 

Q.  You  were  subpoenaed,  were  you  not,  by  Mr. 
Clausen?  A.    Yes." 

Mr.  Angell:     That's  all. 

Mr.  Clausen:  It's  five  minutes  to  four.  I  have 
a  longer  deposition.  Shall  I  go  on  or  shall  I  stop? 

The  Court:  I  yield  to  your  wishes.  What  is  your 
wish  in  the  matter? 

Mr.  Angell:     Our  wish  is  the  court's  wish. 

(Thereupon  an  adjouiTiment  was  taken  until 
10:00  o'clock  A.M.,  November  8th,  1955.)  [141] 

The  Clerk:  Houston  versus  The  Canada  Life 
Assurance  Company,  further  trial. 

Mr.  Clausen:     Ready,  your  Honor. 

Mr.  Angell:     Ready,  your  Honor. 

RICHARD  MASTERS 

recalled  as  a  witness  on  behalf  of  the  defense;  pre- 
viously sv/om. 

Mr.  Clausen:  Your  Honor,  there  was  a  letter 
testified  to  yesterday  by  Mr.  Youngers,  a  letter 
written  following  the  settlement  by  this  woman 
Vivian  Chipman,  and  I  asked  Mr.  Masters  to 
search  for  that.  This  morning  counsel,  Mr.  Angell, 
tells  me  that  they  have  located  the  letter;  it  is  in 
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the  hands  of  one  of  their  witnesses  and  that  they 
will  produce  that  letter  and  the  reply  by  Mr.  Hous- 
ton, so  I  told  Mr.  Angell  that  so  far  as  that  is  con- 
cerned it  is  satisfactory  with  me  that  I  put  it  in 
or  look  at  it  at  the  time  his  witness  appears. 

May  I  also,  your  Honor,  ask  Mr.  Angell  this: 
The  blackboard  diagram  here — the  diagram  on  the 
blackboard — shows  a  hole  cut  in  the  floor  and  Mr. 
Angell  yesterday  stated  that  of  course  at  the  time 
of  the  killing  the  hole  was  not  there,  that  this  was 
taken  out  later,  so  I  am  asking  Mr.  Angell  now  if 
he  will  produce  whatever  was  taken  out  from  that 
floor. 

Mr.  Angell :  When  do  you  wish  it  produced  ?  We 
expect  to  call,  your  Honor [142] 

Mr.  Clausen :    Were  you  going  to 

Mr.  Angell:    We  expect  to  call  Dr.  Kirk. 

Mr.  Clausen:     All  right. 

Mr.  Angell:  Dr.  Kirk  removed  that  and  made 
certain  tests  on  it.  We  will  produce  that. 

Mr.  Clausen:    I  am  satisfied. 

Redirect  Examination 

Mr.  Clausen:  Q.  Now,  Mr.  Masters,  you  were 
asked  yesterday  morning  if  you  could  locate  cer- 
tain documents.  Did  you  make  a  search,  and  I  see 
that  you  have  an  envelope  there  on  your  knee,  so  I 
assume  you  have  some  material.  A.    Yes. 

Q.    Would  you  tell  me  what  you  found,  please? 

A.     I  have  the  rather  complete  file  that  I  men- 
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tioned  of  this  cable  that  was  sent  to  the  chairman 

of  the  board. 

Q.     Yes,  sir. 

A.  His  reply  to  Mr.  Houston;  then  a  letter 
which  Mr.  Houston  wrote  explaining  his  action, 
and  then  the  letter  from  the  acting  general  man- 
ager at  the  time,  Mr.  O'Brien,  acknowledging  his 
letter,  saying  that  the  action  was  understood  and 
there  would  be  no  further  question  regarding  it. 

Q.  Is  that  all  represented  in  that  group  of 
papers  that  you  have  here? 

A.     Yes.  (Producing.) 

Q.     Thank  you.   [143]  A.     Here. 

Mr.  Clausen:  There  appears  to  be  quite  a  series 
of  letters  or  exchange,  your  Honor,  so  I  am  going 
to  ask  this  group  as  a  group  be  marked  for  identifi- 
cation as  the  defendant's  next  in  order. 

Mr.  Angell:  No  objection.  If  you  wish  to  offer 
them,  why,  we  will  have  no  objection  to  their  in- 
troduction in  evidence. 

Mr.  Clausen:  Q.  You  have  some  additional 
papers,  Mr.  Masters? 

A.  I  do.  The  file  number  1838  which  was  men- 
tioned in  the  correspondence  you  read  yesterday, 
I  have  that  copy — I  don't  think  it  is  relevant  at  all, 
but  I  have  another  letter  which  is  the  one  to  which 
I  was  referring,  which  was  shown  to  me,  and  in- 
cidentally which  I  had  read  on  December  21,  1953 — 
I  had  seen  it,  but  it  had  slipped  my  memory  com- 
pletely. That  is  the  reference  that  is  made  to  the 
accident. 
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Q.     All  right. 

A.     Only  that  first  page  is  relevant. 

Mr.  Clansen:     The  two  documents,  again,  your* 
Honor,  they  appear  to  be  in  scope  several  pages.  I 
am  not  going  to  take  the  time  now  to  go  into  them, 
but  I  would  ask  that  they  be  marked  for  identifica- 
tion as  one  exhibit,  the  two  separate  documents. 

Mr.  Angell:  I  notice  there  are  certain  mark- 
ings on  this  document.  Wliat  exhibit  was  that  for 
identification  ?  [  144] 

The  Clerk:    This  is  Exhibit  H  for  identification. 

The  Court:  It  will  be  admitted  and  marked  for 
purposes  of  identification. 

(Group  of  dociunents,  letters  and  cables, 
marked  for  identification  Defendant's  Exhibit 
H.) 

(Group  of  letters  dated  December  18,  1953, 
and  January  4,  1954,  marked  for  identification 
Defendant's  Exhibit  I.) 

Mr.  Angell:  There  are  certain  marks  on  here 
in  ink  (referring  to  Defendant's  Exliibit  I  for  iden- 
tification) . 

Mr.  Clausen:    Marginal  marks? 

Mr.  Angell:  Yes.  And  the  words  in  ink,  * 'Reins 
file."  (To  witness:)  Is  that  the  way  you  would 
construe  it? 

A.     That  means  Reins  insurance  file. 

Mr.  Angell :  Reins  insurance  file.  And  then  there 
is  an  ink  line  down  on  the  left  margin  with  a  sign 
of  some  kind;  it  runs  bet\veen  paragraph  1  and  to 
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the  close  of  3.  Could  you  state  for  the  record  what 

that  mark  is  and  who  put  it  there  and  why  ? 

A.  I  just  put  that  on  and  solely  to  point  out 
the  relevant  paragraphs. 

Mr.  Angell:    When  did  you  put  that  on*? 

A.    Just  this  morning;  just  a  few  minutes  ago. 

Mr.  Angell:  Is  the  same  true  as  to  the  ink 
mark? 

A.  The  rest  of  that  is  just  pertaining  to  Reins 
insurance,  an  entirely  separate  subject.   [145] 

Mr.  Angell:  What  were  those  marks  intended 
to  indicate,  the  part  that  was  pertinent  to  the  in- 
quiry ? 

A.  That's  right.  The  other  mark  on  that  second 
page,  I  don't  know  when  that  was  put  on. 

Mr.  Angell:  That's  the  pencil  mark  with  an 
"X"  ? 

A.  Yes.  That  has  no  bearing  on  it.  I  think  that 
was  to  indicate 

Mr.  Angell:  You  do  not  know  when  it  was  put 
there  ?  A.    No. 

Mr.  Angell :    Or  by  whom  ?  A.     No. 

Mr.  Angell:    What  is  your  answer? 

A.     That's  right,  I  do  not  know. 

Mr.  Clausen:  Q.  You  have  some  other  papers, 
Mr.  Masters? 

A.  The  only  other  thing  I  was  requested  to 
bring  in,  the  claim  file,  on  our  physical  damage 
loss  to  the  car.  The  only  thing  I  have  is  a  receipt 
given  by  the  defense  attorneys,  Mr.  Keesling,  for 
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Kathleen  Blanchard,   so  that  file  must  be   in  the 

defense  files  somewhere. 

Q.    You  are  speaking  of  the  collision  file? 

A.     That's   right. 

Q.     That  was  referred  to  in  the  deposition? 

A.    Yes. 

Mr.  Clausen:  All  right.  That's  all  I  have,  Mr. 
Masters.  Thank  you.   [146] 

Mr.  Angell:  As  I  understand  it,  you  have  not; 
offered  those  letters. 

Mr.   Clausen:     No,   I   am   going  to   read   them, 
counsel,  during  the  recess,  to  save  the  court's  time, 
and  see  if  they  are  pertinent,  and  introduce  them, 
if  they  are  or  offer  them.  ' 

Mr.  Angell:  Only  so  that  the  mtness  won't  have, 
to  stay  around  here,  may  I  look  at  them? 

Mr.  Clausen:  As  far  as  I  am  concerned  the 
witness  may  be   excused. 

Mr.  Angell:      Well,  I  have  a  few  questions. 

Mr.  Clausen:  I  mean  from  the  courtroom  when 
you  are  through. 

Mr.  Angell:  When  you  offer  them  in  evidence 
I  might  want  to  ask  some  questions,  and  I  am  try- 
ing to  shorten  this  up  by  asking  them  now  so  he 
won't  have  to  come  back.  ; 

Recross  Examination 

Mr.    Angell:     Q.     Mr.    Masters,    did   you   know 

whether  there  was  any  correspondence  or  look  for 

any  correspondence  in  the  file  subsequent  to  this 

letter  referring  to  the  accident,  which  is  dated  the 
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18th  of  December,  1953,  to  see  whether  there  were 
any  letters  which  was  complimented?  Mr.  Houston 
for  the  work  he  was  doing  for  the  company? 

A.    Yes. 

Q.    And  have  you  those  letters  here? 

A.  I  believe  copies  were  turned  over  to  [147] 
you,  photostatic  copies  were  turned  over  to  you. 

Q.    Where  are  the  originals'? 

A.    In  our  files. 

Q.    Do  you  have  them  here?  A.     No. 

Q.    Nor  has  Miss  Hoffman?  A.    No. 

Mr.  Angell:    Have  you  any  objection  to  my  using 
the  photostats?  I  will  be  glad  to  furnish  you  copies. 
(Discussion    between    counsel,    beyond    the 
hearing  of  the  reporter.) 

Mr.  Clausen:  No,  I  have  no  objection,  if  the 
witness  identifies  these,  Mr.  Angell. 

Mr.  Angell :  Q.  I  will  show  you  the  first  letter, 
which  bears  a  February  5th,  1954,  date,  purporting 
to  come  from  the  New  Zealand  Insurance  Com- 
pany, Limited,  and  ask  you  if  you  have  ever  seen 
the  original  of  that  document.  (Handing  witness.) 

A.     Yes. 

Q.     And  is  the  original  in  your  file? 

A.    It  is. 

Q.  And  is  the  letter  or  what  purports  to  be  a 
letter,  from  the  person  signing  the  letter,  to  the 
office  here  in  San  Francisco,  from  the  New  Zea- 
land Insurance   Company?  A.     It  is. 

Q.  And  this  is  a  photostatic  copy,  is  that  cor- 
rect? [148]  A.     That  is. 
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Mr.  Angell:  I  will  offer  this  in  evidence  as 
Plaintiff's  exhibit  next  in  order. 

The  Court:  Let  it  be  admitted  and  marked  next 
in  order. 

The  Clerk:  Plaintiff's  Exhibit  2  admitted  and 
filed  in  evidence. 

(Thereupon  letter  dated  February  5,  1954, 
from  New  Zealand  Insurance  Company  to  San 
Francisco  office,  received  in  evidence  and 
marked  Plaintiff's  Exhibit  2.) 

Mr.  Angell:  This,  your  Honor,  is  dated  Febru- 
ary 15th,  1954,  received  at  San  Francisco,  approxi- 
mately two  months  after  the  pre^sdous  letter  offered 
for  identification,  as  Defendant's  Exhibit  I  for 
identification,  and  the  letter  says — skipping  the 
printed  portion: 

"I  was  delighted  to  hear  that  your  negotiations 
with  Mr.  Mylod  were  brought  to  a  successful  con- 
clusion inasmuch  as  you  are  to  receive  3  per  cent 
of  his  First  Fire  Surplus  Treaty  upon  a  slidiiiLc 
commission  basis.  I  note  too  that  you  will  ])e  af- 
fording the  'Pacific  National'  reciprocal  business 
from  our  own  First  and  Second  Surplus  Treaties 
as  from  1st  July,  1954. 

"2.  You  are  to  be  congratulated  on  this  happy 
outcome  of  your  negotiations,  as  I  feel  quite  as- 
sured that  under  Mr.  Mylod's  careful  managemeiit 
the  Pacific  National  Fire  Account  is  well  worth 
while. 

"3.  As  you  know,  I  wrote  to  Mr.  Mylod  [149] 
at  your  suggestion  and  received  in  return  a  very 
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pleasant  note  in  which  he  expressed  satisfaction 
that  our  two  companies  are  again  to  be  closely  as- 
sociated." Signed — and  I  can't  read  the  signature. 

Q.    What  is  the  signature,  Mr.  Masters'? 

A.    W.  J.   O'Brien. 

W.  J.  O'Brien,  general  manager?  A.    Yes. 

Mr.  Angell:  And  this  letter,  your  Honor,  is 
dated  just  seven  days  prior  to  Mr.  Houston's  death. 
I  notice  that  this  refers  to  "Subject  file"  and  a  file 
number  1843,  7.1.54.  It  does  not  show  who  this 
letter  is  addressed  to. 

Q.  Do  you  know  whether  Mr.  Houston  ever  saw 
it  and  who  that  refers  to  as  handling  that  business 
(handing  witness)  ? 

A.  This  letter  was  received  by  Mr.  Houston's 
secretary  in  the  customary  procedure  and  then 
would  have  been  sent  by  him,  because  it  bears  his 
stamj). 

Mr.  Clausen:  We  will  ask  that  go  out,  your 
Honor,  as  pure  conjecture  and  speculation,  what 
would  have  been.  The  witness  is  assuming  and  it 
is  not  what  would  have  been  but  what  he  knows.  He 
apparently  does  not  know. 

The  Court:  Indicated  with  the  stamp.  What 
about  the  stamp? 

A.  There  is  a  stamp  "United  States  Manager." 
which  was  customary,  when  it  was  read  by  the 
manager,  he  stamps  it. 

Mr.  Clausen:  I  ask  the  answer  go  out,  for  [150] 
the  reason  that  I  assigned. 

The  Court:     What  reason  did  you  assign? 
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Mr.  Clausen:  That  it  is  pure  conjecture  on  his 
part.  He  was  asked  the  question  if  he  knew  whether 
Mr.  Houston  saw  it;  what  he  is  saying  is  that  he 
assumes  Mr.  Houston  saw  it. 

The  Court:  I  will  sustain  the  objection.  Re- 
frame  your  question. 

Mr.  Angell:  Q.  Was  there  any  mark  that  per- 
sons in  the  New  Zealand  office  here  in  San  Fran- 
cisco at  that  time  put  on  correspondence  when 
they  read  the  correspondence  as  a  matter  of  office 
and  customary  procedure? 

A.  Yes,  it  was  customary  for  the  United  States 
manager  to  stamp  correspondence  when  he  had 
read  it. 

Q.     That  was  part  of  the 

Mr.  Clausen:  Pardon  me,  counsel.  May  the  other 
answer  go  out,  your  Honor,  as  to  which  you  sus- 
tained an  objection? 

The  Court:     Yes. 

Mr.  Clausen:    I  moved  to  strike  it. 

The  Court:     Yes. 

Mr.  Angell:  Q.  Was  that  the  regular,  usual 
and  customary  procedure  in  the  office  at  that  time?' 

A.     It  was. 

Q.  And  does  that  exhibit  that  you  hold  in  your' 
hand.  Plaintiff's  Exhibit  2,  bear  such  a  stamp? 

A.     It  does.    [151] 

Q.  And  does  that  stamp  indicate  or  did  it  at 
that  time  that  it  was  put  on  there  that  Mr.  Hous- 
ton had  read  it? 

l\fr.  Clausen:     Just  a  moment.  We  will  object,, 
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your  Honor,  on  the  same  grounds,  there  is  no  proof 
here  that  Mr.  Houston  saw  it.  The  witness  does  not 
claim  to  know.  What  he  is  testifying  to  is  the  usual 
practice.  We  object  on  that  ground. 

The  Court:    You  have  offered  it  on  the  custom? 

Mr.  Angell:     That's  right;  the  usual  practice. 

The  Court:  Is  that  the  usual  practice? 

A.    It  was  the  usual  practice. 

The  Court:  The  record  stands.  The  objection  is 
overruled. 

Mr.  Angell:  Q.  Now,  the  subject  matter  of  the 
letters  refers  to  your  negotiations  with  Mr.  Lloyd 
Mylod.  Could  you  tell  us  what  those  negotiations 
were,  of  your  own  knowledge,  if  you  know  of  your 
own  knowledge? 

A.  They  were  purely  reinsurance  negotiations 
between  two  companies. 

Q.  Who  carried  on  those  negotiations  in  your 
office  with  Mr.  Mylod?  A.     Mr.  Houston  did. 

Q.  Thank  you.  I  will  show  you  a  letter  dated — 
which  purports  to  be  on  the  letterhead  of  the  New 
Zealand  Insurance  Company,  dated  February  15th, 
1954,  and  it  is  dated  the  5th  [152]  of  February, 
1954,  and  purports  to  be  addressed  to  the  San 
Francisco  office,  and  ask  you  if  you  ever  saw  the 
original  of  that  letter.  A.     Yes. 

Q.    Where  is  it?  A.    It  is  in  our  file. 

Q.  Is  that  a  photostat  taken  from  the  file  under 
your  direction?  A.    It  is. 

Q.    And  that  is  a  true,  correct  copy? 

A.    It  is. 
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Q.  I  notice,  like  the  pre^dous  exhibit,  Plain- 
tiff's Exhibit  2,  this  is  addressed  to  the  San  Fran- 
cisco office.  That  was  the  customary  way  of  address- 
ing letters,  is  that  correct?  A.    Yes. 

Q.  And  this  purports  to  be  a  signature,  the 
general  manager,  Mr.  O'Brien — what  did  you  say 
his  initials  are?  A.    W.   J. 

Q.  W.  J.  O'Brien.  And  is  that  what  it  purports 
to  be — you  know  Mr.  O'Brien's  signature? 

A.     That  is  correct. 

Mr.  Angell:  I  offer  this  in  evidence  as  Plain- 
tiff's Exhibit  next  in  order. 

(Discussion  between  counsel  outside  of  hear- 
ing of  the  reporter.)    [153] 

Mr.  Clausen:  Is  this  one  of  the  two  that  you 
showed  me? 

Mr.  Angell:    Yes. 

Mr.  Clausen:    Well,  I  have  seen  it,  then. 

Mr.  Angell:     Offer  it  as  Plaintiff's  Exhibit  3. 

The  Court:    No  objection. 

Mr.  Clausen:     I  have  no  objection. 

The  Court:    Let  it  be  admitted. 

The  Clerk:  Plaintiff's  Exhibit  3  admitted  and 
filed  into  evidence. 

(Thereupon  letter  dated  February  5,  1954, 
received  at  San  Francisco  office,  from  New 
Zealand  Insurance  Company,  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  3.) 

Mr.  Angell :  Now,  this,  your  Honor,  for  the  pur- 
poses of  the  record,  I  would  like  to  read  it  into 
the  record.  It  is  dated  the  5th  day  of  February, 
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1954,  and  from  New  Zealand,  and  received  and 
marked  on  the  letter — received  in  the  San  Fran- 
cisco office  on  February  15th,  1954 — again,  just 
seven  days  prior  to  Mr.  Houston's  death.  Skipping 
the  subject  matter  at  the  top,  which  has  nothing  to 
do  with  it,  or  I  think  it  should  be  in  the  record — 
"Subject:  Boston  Insurance  Company  Inward  USA 
Fire  Treaty. 

USA  Outward  First  Surplus  Fire  Treaty 
USA  Outward  Second  Surplus  Fire  Treaty." 
And  then  on  extreme  right-hand  comer,  "Subject 
file." 

"I  was  interested  to  hear  that  following  your 
visit  to  [154]  Philadelphia,  during  the  course  of 
your  recent  eastern  trip,  you  had  secured  a  3  per 
cent  participation  in  the  First  Surplus  Fire  Pool 
of  the  Boston  Insurance  Company,  and  that  you 
will  have  to  provide  reciprocity  from  our  own  First 
and  Second  Surplus  Treaties  to  the  extent  of  10 
per  cent,  which  from  the  computation  you  have 
given  in  regard  to  the  'Pacific  National'  income 
would  seem  to  be  somewhat  more  than  will  be  re- 
quired to  balance  the  accounts.  I  would  have 
thought  7%  per  cent  of  our  Treaties  would  have 
been  more  appropriate. 

"2.  I  raise  the  matter  not  in  any  carping  spirit 
as  indeed  I  share  your  own  satisfaction  that  we  are 
to  participate  in  the  First  Surplus  Treaty  of  such 
a  splendid  Company  as  the  Boston,  but  from  the 
point  of  view  of  the  sharing  of  ovir  own  First  and 
Second  Surplus  Fire  Treaties,  I  am  somewhat  con- 
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cerned  as  you  suggested  redistribution  as  far  as 

affects  the  Fireman's  Fund  Office. 

*^3.  I  will  deal  further  mth  the  subject  in  my 
reply  to  your  letter  1845  in  regard  to  the  Employ- 
ers' Fire  Insurance  Company  Treaty.  By  the  way, 
I  assume  you  will  have  to  pay  Messrs.  Balis  & 
Company  commission  as  Brokers  for  introducing 
the  business. 

"4.  I  would  like  to  offer  you  my  congratulations 
in  regard  to  your  successful  efforts  in  having  the 
Treaty  business  of  both  the  Pacific  National  and 
Boston  Companies  included  in  your  1953  Under- 
writing Accounts."   [155] 

I  think  that  is  all.  Beg  your  pardon,  Judge.  I 
want  to  ask  a  question. 

Q.  Does  that  letter,  Plaintiff's  Exhibit  3,  bear 
any  indication  or  any  mark  that  Mr.  Houston  had! 
read  that  letter  *? 

A.  It  bears  the  stamp  of  the  United  States- 
manager,  February  15th,  1954. 

Q.  And  your  testimony  in  regard  to  that  stamp 
would  be  the  same  as  to  Plaintiff's  Exhibit  3,  the 
letter  that  you  are  holding,  as  it  was  to  Plaintiff's 
Exhibit  2,  with  regard  to  these  markings? 

A.    Right. 

Mr.  Angell:    No  further  questions. 

Mr.  Clausen:  Of  course,  my  objection,  your 
Honor,  is  the  same  to  this  as  it  was  to  the  other, 
and  as  to  which  I  assume  your  Honor  Avould  make 
the  same  ruling. 

The  Court:     The  objection  will  be  overruled. 
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Mr.  Clausen:  I  have  no  questions.  So  far  as  I 
am  concerned  Mr.  Masters  may  be  excused,  your 
Honor. 

The  Court:     May  he  be  excused? 

Mr.  Angell:  At  this  time.  I  might  want  to  re- 
call him. 

The  Witness:  Would  I  be  permitted  to  correct 
a  statement  made  yesterday? 

The  Court:     Certainly. 

The  Witness:  I  want  to  correct  a  statement 
made  yesterday  because  the  answer  is  so  obvious. 
I  intended  to  add  [156]  one  sentence  to  my  state- 
ment and  then  we  were  interrupted  by  discussion 
between  counsel  and  I  didn't  have  the  opportunity. 
You  asked  me  whether  our  head  office 

Mr.  Clausen:  When  you  say  "You" — for  the 
record,  you  mean 

A.     Counsel,  defendant's 


'■1 
Mr.  Clausen:    Myself? 

The  Witness:    Defendant's. 

Mr.  Clausen:     Clausen  is  my  name. 

The  Witness :  Clausen.  Thank  you.  Mr.  Clausen 
asked  me  if  our  head  office  would  be  interested  or 
our  officials  would  be  interested  in  the  personal  lives 
of  their  people  over  here  in  the  United  States. 

Mr.  Clausen:    Yes. 

The  AVitness:  And  you  asked  me — or  Mr.  Clau- 
sen did:  Do  you  know  that  that  is  the  case?  My 
answer  was:  No.  And  what  I  wanted  to  add  was: 
I  do  not  know  that  is  the  fact,  but  I  assume,   it 
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being  common  business  practice,  that  they  would  be 
rather  interested  in  the  business  lives — the  personal 
lives  of  their  people  here. 

Mr.  Clausen:    Yes. 

The  Witness:  That  was  all  I  wish  to  add  for 
the  record. 

The  Court :    All  right,  you  may  be  excused. 
(Witness  excused.) 

Mr.  Clausen:  We  offer  in  evidence,  from  the 
file  which  [157]  is  marked  Defendant's  G,  the  re- 
port of  the  insurance  adjuster  which  Avas  referred 
to  yesterday,  dated  October  22nd,  1953,  marked  J. 
W.  Van  Doren,  Insurance  Adjuster  at  Klamath 
Falls,  Oregon:  "Personal  and  confidential"  to  "Lon- 
don Guarantee  and  Accident  Company,  Ltd." 

Mr.  Angell :    May  I  see  that  ? 

The  Court:    Show  it  to  counsel. 

Mr.  Clausen:  The  foundation  for  this  was  laid 
yesterday  afternoon,  if  the  court  please,  and  the 
testimony  of  Mr.  Manwaring  Conner 

Mr.  Angell:  Pardon  me.  But  are  you  offering 
this  lengthy  file  in  a  bundle? 

Mr.  Clausen:  I  am  only  offering  the  adjuster's 
report. 

Mr.  Angell:    Just  the  report? 

Mr.  Clausen:    The  report  of  the  adjuster. 

Mr.  Angell:    Just  the  report? 

Mr.  Clausen:    Yes. 

Mr.  Angell :  I  hold  in  my  hand  an  exhil)it  Avhich 
is  marked  with  the  Clerk's  stamp  "Defendant's  Ex- 
hibit G." 
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Mr.  Clausen:    Exhibit  G. 

Mr.  Angell:  I  think  this  was  for  identification. 
Was  it  not? 

Mr.  Clausen:    That's  right. 

Mr.  Angell :  It  says  for  identification.  Novv^,  vdiat 
I  am  asking  is,  are  you  offering  just  the  adjuster's 
report?  [158] 

Mr.  Clausen:    That  is  all  I  am  offering. 

Mr.  Angell:  In  other  words,  Mr.  Van  Doren's 
report,  or  are  you  offering  the  entire  file? 

Mr.  Clausen:  I  have  said  several  times,  I  am 
offering  the  report  of  the  adjuster. 

Mr.  Angell:  Then  I  will  request  that  the  report 
be  taken  out  of  the  file,  your  Honor,  and  treated  as 
a  separate  record  so  that  I  may  direct  my  objec- 
tion to  that  one  document  and  not  to  a  stack  of 
documents. 

The  Court:  Now,  in  relation  to  this  method  of 
proceeding,  I  think  that  the  usual  practice  is  to 
offer  any  of  those  articles  in  evidence. 

Mr.  Clausen:    You  mean  the  whole  file? 

The  Court:  No,  not  the  w^hole  file.  You  can  put 
the  file  in  for  purposes  of  identification  ])ut  not  stop 
there.  What  is  the  purpose  of  offering  it? 

Mr.  Clausen:  I  am  merely  offering  the  re^iort 
of  the  adjuster.  However,  I  am  perfectly  mlling  to 
offer  the  whole  file,  your  Honor.  I  offer  it.  I  will 
do  that,  offer  the  whole  file,  surely.  It's  all  banded 
together  too,  Judge — I  mean  your  Honor.  You  see, 
it  is  stapled  together.  I  would  just  as  soon  offer 
the  whole  file. 

TJie  Court:    Well,  now,  you  mustn't  stop  there. 
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That  file  doesn't  mean  anything  to  me  unless  it  is 
developed  whether  or  not  it  will  go  in  evidence. 

Mr.  Clausen:    Oh,  well,  your  Honor 

The  Coui-t:  Give  counsel  an  opportunity  to  ob- 
ject. He  may  not  object. 

Mr.  Angell:  I  can  make  my  objection  right  now, 
your  Honor,  the  formal  objection  to  encumbering 
the  record  with  immaterial  and  inadmissible  evi- 
dence, because  it  just  takes  time  to  get  it  out  of 
the  record.  I  am  going  to  make  my  formal  objec- 
tion. You  will  recall,  your  Honor,  that  I  asked  the 
witness  on  the  stand  yesterday  if  he  personally  had 
compiled  this  file,  if  he  knew  anything  about  it.  He 
said  no.  I  asked  him  if  Mr.  Houston  had  ever  dis- 
cussed this  matter  with  him,  and  he  said  no.  I 
asked  him:  Did  Mr.  Houston  ever  see  this  file?  He 
said  no.  I  therefore  think  that  the  answer  is  clear, 
that  the  file  is  not  admissible,  because  it  is  not 
shown  that  Mr.  Houston  ever  saw  it.  There  are  notes 
of  the  adjuster,  a  report  of  the  accident;  whatever 
statements  are  in  there  are  wholly  hearsay  to  Mr. 
Houston.  They  are  by  the  insurance  carrier  ad- 
juster who  Avas  adjusting  this  loss,  and  to  have  us 
swallow  this  whole  file,  the  pei^onal  notes  of  the 
adjuster  taken  up  there  at  Lakeview  at  the  time 
of  the  accident,  I  think  is 

The  Court:  You  indicated  at  the  very  outset 
that  you  had  no  objection  to  it  going  in. 

Mr.  Angell:  I  didn't  mean  to.  If  I  did  so  indi- 
cate  

Mr.  Clausen :    In  answer  to  that,  your  Honor 

Mr.  Angell:     Pardon  me,  Mr.  Clausen.  I  think 
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you  Honor  refers — I  have  no  objection  except  the 
formal  objection  that  they  are  not  admissible  be- 
cause they  have  not  been  in  any  way  connected 
with  Mr.  Houston  or  have  shown  to  have  been 
within  his  knowledge.  There  are  two  issues  in  this 
case;  one,  that  Mr.  Houston  died  accidentally  or  by 
his  own  hand;  two,  was  Mr.  Houston's  statement  in 
his  application  that  he  drank  occasionally  and  was 
a  social  drinker  and  didn't  use  alcohol  to  excess, 
were  they  false  representations  so  as  to  affect  the 
validity  of  the  insurance  that  the  defendant  is  here 
trying  to  avoid.  Now,  I  say  that  these  notes  on  the 
accident  by  an  adjuster  employed  by  a  company — 
he  was  not  employed  by  Mr.  Houston.  Mr.  Houston 
didn't  make  the  notes;  there  is  no  evidence  he  ever 
saw  the  notes,  so  he  couldn't  obviously  have  had 
these  notes  in  mind  at  the  date  of  his  death  so  that 
they  could  in  any  way  have  affected  his  mental 
thought  toward  this  accident.  And  as  to  drinking, 
there  is  nothing  shown  in  here  that  Mr.  Houston 
knew  what  was  said  here  so  that  he  would  have 
any  attempt  to  refute  it. 

That's  the  only  basis  of  my  objection  and  it  is 
a  formal  one.  Other  than  that,  why,  I  said  I  had 
no  objection.  Well,  maybe  that's  like  stating  a  three- 
page  objection,  you  Honor,  and  then  saying,  your 
Honor,  well,  I  don't  stand  on  it  anyway.  But  I  do 
stand  on  it  strictly,  and  to  avoid  encumbering  the 
record.  [161] 

Mr.  Clausen:  Now,  in  answer  to  that,  your 
Honor,  may  I  recall  to  the  court  the  testimony  of 
Mr.  Youngers.  First,  we  had  the  testimony  of  Mr. 


236         The  Canada  Life  Assurance  Co.  vs. 

Yoimgers  that  there  was  a  report  from  Mr.  Houston 
himself;  following  which  Mr.  Youngers,  at  the  re- 
quest of  Mr.  Houston,  took  the  action  which,  your 
Honor,  resulted  in  the  employment  of  this  very 
insurance  adjuster,  J.  W.  Van  Doren,  and  that  was 
further  elaborated  on  by  Mr.  Youngers  in  his  depo- 
sition which  we  have  right  here  on  file.  So,  if  the 
court  please,  this  action  is  the  action  taken  by  Mr. 
Youngers,  the  employee  of  Mr.  Houston,  at  tlie 
request  of  Mr.  Houston.  Then,  your  Honor,  when 
Mr.  Youngers  was  here  on  the  stand  yesterday  I 
developed  the  fact  that  this  was  done.  I  then  asked 
Mr.  Youngers  did  he  have  the  papers.  He  said  no. 
And  so  then  I  subpoenaed  from  the  man,  Mr.  Con- 
ner, who  brought  them,  and  Mr.  Comier,  your 
Honor,  laid  the  foundation  that  these  were  the  rec- 
ords and  that  they  were  kept  in  the  ordinary  course 
of  business  and  that  they  referred  to  this  particular 
matter.  This  is  the  matter  that  we  have  had  con- 
siderable testimony  on  concerning  the  episode  in 
this  Cadillac. 

The  Court:  Well,  in  order  to  have  a  proper  rec- 
ord, you  will  have  to  take  every  one  of  those  docu- 
ments separately  and  offer  them. 

Mr.  Clausen :    All  right,  your  Honor. 

The  Court:  So  as  to  give  him  an  opportimity 
to  object. 

Mr.  Clausen:  I  offer,  then,  to  start  with,  the 
report  [162]  of  J.  W.  Van  Doren,  the  insurance 
adjuster,  dated  October  22,  1953.  They  comprise 
this  yellow  repoii:  here  in  the  file,  your  Honor. 

Mr.  Angell:    Same  objection  as  made  l:)efore,  in- 
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competent,  irrelevant,  immaterial,  not  within  any 
issue  of  the  case,  strictly  hearsay  as  to  Mr.  Houston 
or  any  plaintiff  in  this  action,  and  that  they  are 
self-serving  declarations  by  someone  not  connected 
in  any  way  with  Mr.  Houston. 

The  Court:  Note  the  objection.  The  objection 
will  be  overruled,  subject  to  a  motion  to  strike. 

Mr.  Angell:  I  request  that  these  exhibits  be 
read  in  evidence,  your  Honor,  as  the  exhibits  are 
when  and  if  given. 

Mr.  Clausen:  I  have  no  objection.  This,  your 
Honor,  is  marked  "Personal  and  confidential."  It  is 
addressed  to  the  London  Guarantee  and  Accident 
Company,  Ltd.,  360  Pine  Street,  San  Francisco  4, 
California.  I  will  leave  out  the  numbers  and  policy 
numbers,  and  so  forth: 

"Gentlemen:  This  will  confirm  telephone  assign- 
ment on  this  case  from  Mr.  Paul  Youngers  of  New 
Zealand  Insurance  Company,  and  furnish  report  of 
my  activities  in  accordance  with  this  assignment. 

*'Mr.  Youngers  was  unable  to  make  contact  with 
me  until  approximately  five  P.M.  on  October  20th. 
I  was  asked  to  immediately  make  a  trip  to  Lake- 
view  to  contact  Mr.  William  M.  Houston,  United 
States  Manager  for  New  Zealand  Insurance  Com- 
pany, [163]  who  was  in  Lakeview,  and  had  been 
involved  in  an  accident  while  driving  a  Cadillac 
sedan  o^nied  by  New  Zealand  Insurance  Company. 
I  was  able  to  make  telephone  contact  immediately 
with  Mr.  Houston  and  arranged  to  meet  him  at 
Hunter's  Motel  in  Lakeview  at  10:30  p.m.  that 
night. 
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"This  accident  occurred  sometime  after  midnight 
in  the  early  morning  hours  of  October  19,  1953.  The 
definite  time  was  not  established,  although  it  was 
probably  between  1:30  and  2  A.M.  Mr.  Houston 
had  been  in  Lakeview  for  some  time  staying  at  one 
of  his  ranches,  and  he  had  invited  Mr.  Alton  F. 
Irby,  Jr.,  of  A.  F.  Irby  &  Company,  40  Pryor 
Street,  S.W.,  Atlanta,  Georgia,  to  visit  him  and  en- 
joy some  bird  hunting.  Mr.  Houston  and  Mr.  Irby 
had  come  into  the  bar  of  the  Hunter's  Motel  at 
approximately  11 :30  P.M.  on  Sunday  night,  October 
18th,  where  they  met,  allegedly  for  the  first  time, 
Vivian  P.  Chipman.  They  became  acquainted  and 
had  one  drink  at  this  bar.  The  bar  closes  at  twelve, 
and  apparently  this  association  of  the  three  people 
proved  to  be  mutually  congenial  and  stimulated  the 
mutual  desire  on  the  part  of  all  three  for  further 
comradeshii^  and  association.  It  was  then  decided 
that  the  three  of  them  would  drive  to  Alturas,  Cali- 
fornia, which  is  approximately  56  miles  from  Lake- 
view,  where  they  could  attend  a  dance  and  would 
find  bars  open  until  2:00  A.M.  The  three  of  them 
then  started  out  in  the  Cadillac  sedan  for  Alturas, 
and  after  traveling  about  45  miles  and  getting  to  a 
point  [164]  within  11  miles  north  of  Alturas,  they 
met  with  an  accident. 

"This  accident  occurred  in  an  area  kno^vn  as 
Chimney  Rocks,  and  at  a  point  where  a  new  high- 
way is  being  constructed,  and  apparently  the  acci- 
dent took  place  right  at  the  junction  of  the  new 
highway  with  the  old  highway.  The  section  of  new 
highway  at  this  point  is  not  completed  and  is  bar- 
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ricaded  off.  The  new  highway  is  on  a  graded  road- 
bed higher  than  the  old  highway.  Mr.  Houston,  who 
admits  he  was  traveling  60  to  65  miles  an  hour,  was 
confronted  with  several  deer  crossing  the  highway 
directly  in  front  of  him.  He  tried  to  avoid  hitting 
the  deer  by  swerving  to  his  left  and  trying  to  get 
onto  the  new  highway  roadbed.  He  hit  the  flimsy 
barricade  and  apparently  swerved  out  of  control, 
going  into  the  area  between  the  new  roadbed  and 
the  old  highway.  This  was  an  uneven  surface,  and 
the  car  jostled  and  tipped  back  and  forth  for  some 
distance  before  coming  to  a  stop. 

"Mr.  Houston  feels  sure  that  the  car  did  not 
overturn,  but  that  it  was  tipping  badly  from  side 
to  side. 

''Apparently  Mr.  Houston  was  thrown  from  the 
car,  but  it  is  my  understanding  Mr.  Irby  and  Vivian 
Chipman  rode  with  the  car  until  it  stopped.  After 
it  stopped  Mrs.  Chipman  was  lying  on  the  floor- 
boards under  the  dash. 

"They  apparently  remained  at  the  scene  of  the 
accident  until  an  approaching  car  stopped,  which 
picked  the  three  of  them  up  and  returned  them  to 
Lakeview.  After  arriving  in  [165]  Lakeview,  Mr. 
Houston  arranged  for  Gordon  Long,  automobile 
repairman,  to  have  the  car  picked  up  at  the  scene 
of  the  accident  and  brought  back  to  Lakeview.  This 
was  done  through  the  tow  truck  service  furnished 
by  Glos  Motor  Company,  who  are  Oldsmobile-Cadil- 
lac  dealers  in  Lakeview,  but  who  do  not  have  any 
automobile  repair  shop. 

"We  have  a  situation  here  of  two  prominent  busi- 
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nessmen  being  involved  in  an  accident  causing  in- 
juries to  a  very  attractive  young  lady,  of  rather 
doubtful  character  and  background,  under  circum- 
stances not  entirely  complimentary  to  Mr.  Houston 
and  Mr.  Irby.  There  was  the  backgroimd  of  drink- 
ing and  some  possibility  of  successful  prosecution 
of  just  claim  against  Mr.  Houston  and  the  New 
Zealand  Insurance  Company. 

"Vivian  P.  Chapman  is  26  years  of  age,  resides 
at  8635  Trojan  Street,  Novarro,  California.  She 
claims  to  be  a  divorcee,  having  secured  a  divorce 
approximately  six  months  ago  from  Dale  Chipman 
in  Los  Angeles.  She  has  one  child,  a  daughter,  who 
will  be  seven  years  of  age  October  23rd.  Mrs.  Chip- 
man  claims  to  be  a  bar  girl,  and  formerly  worked 
for  Pig'n  Whistle  in  Los  Angeles,  and  that  she 
averaged  $150.00  a  week,  including  her  salary  and 
tips. 

"She  was  taken  to  W.  P.  Wilbur,  M.D.,  for  ex- 
amination. X-rays  were  taken  of  her  chest  and  it 
was  determined  by  Dr.  Wilbur  that  she  was  suffer- 
ing a  separation  of  the  sternum,  and  she  had  a 
hematoma  on  the  low  back  region  just  above  the 
left  [166]  hip.  She  was  somewhat  dazed  and  con- 
fused from  the  impact  of  the  accident,  although  I 
don't  believe  there  was  history  of  unconsciousness 
to  indicate  concussion  of  any  degree.  The  doctor 
wanted  to  hospitalize  her  at  the  Lakeview  Hospital, 
but  she  refused  to  submit  to  this  treatment,  feeling 
she  would  be  better  off  in  a  motel  room  at  Hunter's 
Motel.  Mr.  Houston  and  Mr.  Irby  were  very  solici- 
toiis  for  her  welfare  and  did  everything  possible  to 
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provide  for  her  comfort,  probably  going  somewhat 
beyond  the  bounds  of  ordinary  care  and  attention 
that  one  generally  finds  in  a  situation  f  olloAving  an 
accident. 

*' There  is  some  element  of  mystery  as  to  why  this 
woman,  with  her  very  obvious  background,  would 
be  in  an  isolated  rural  community  such  as  Lake- 
view.  She  claims  to  have  been  in  the  area,  for  nj)- 
proximately  a  month,  and  on  the  expressed  reason 
of  being  there  for  rest  and  solitude,  which  of  course 
she  could  find  in  abundance  in  that  area.  It  was 
claimed  by  all  three  persons  that  the  meeting  at  the 
bar  at  Hunter's  Motel  just  prior  to  the  accident 
was  the  first  time  these  three  people  had  become 
acquainted. 

''There  is  every  indication  that  this  was  the  type 
of  case  that  immediate  settlement  should  be  at- 
tempted before  this  claimant  got  back  to  her  home 
environment  and  under  the  more  direct  influence 
of  her  well-wishers  and  friends.  This  situation  was 
recognized  by  Mr.  Houston  and  Mr.  Irby  and  they 
had  set  the  stage  for  this  treatment  of  the  case. 
Apparently  Mrs.  [167]  Chipman's  mother  had  been 
to  Lakeview,  expecting  to  pick  up  Mrs.  Chipman 
and  drive  her  back  to  Los  Angeles,  but  the  doctor 
advised  against  such  a  long  automobile  trip,  and  so 
the  mother  had  left  without  the  daughter.  I  didn^t 
meet  the  woman,  but  it  was  reported  that  she  was 
rather  domineering,  and  obviously  very  anxious  to 
get  the  daughter  back  under  her  control,  and  into 
the  hands  of  some  attorney  so  that  the  case  would 
be  ])rosecuted  to  the  fullest  extent. 
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''Some  Jewish  boy  friend  in  Oakland  had  called 
Mrs.  Chipnian  long  distance  and  given  her  explicit 
instructions  that  she  was  not  to  sign  any  papers  of 
any  kind,  and  to  leave  her  case  open  until  she  got 
back  to  Oakland.  She  apparently  had  arrangements 
made  with  this  individual  to  stay  at  his  home  after 
she  got  into  Oakland  on  her  return  from  Lakeview. 
It  is  reported  that  this  individual's  name  was  Izzy 
Cantrovich.  I  am  satisfied  that  this  situation  ex- 
isted because  Mrs.  Chipman  confided  in  me  after 
the  settlement  was  completely  that  this  man  had 
called  her  and  told  her  these  things,  and  that  also 
one  or  two  girl  friends  had  called  her  up  to  con- 
gTatulate  her  on  the  fine  position  she  had  attained, 
and  to  speculate  with  her  as  to  how  much  money 
she  could  collect. 

"Mr.  Houston  had  expected  that  I  would  arrive 
with  a  large  amount  of  cash  so  that  a  settlement 
could  be  consummated  immediately,  and  a  tender 
of  actual  cash  made  rather  than  a  draft  or  a  prom- 
ise of  a  settlement  draft.  I  was  not  prepared  [168] 
to  handle  the  case  in  this  manner.  Mr.  Houston  then 
got  busy  and  wrote  personal  checks  securing  all  the 
available  cash  he  could  dig  up  in  LakcAiew  at  that 
hour  of  the  night.  He  finally  came  up  with  $800  in 
currency. 

"After  being  armed  with  this  currency,  the  writer 
and  Mr.  Houston  then  called  on  Mrs.  Chipman 
where  she  was  confined  to  her  room.  This  was  ap- 
proximately 11 :30  P.M.  It  was  my  impression  after 
visiting  with  the  woman  for  a  few  minutes  that  she 
was  somewhat  overawed,  confused  and  apprehen- 
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sive.  I  felt  under  the  circumstances  a  soft  approach 
would  be  more  effective,  and  every  attempt  was 
made  to  visit  with  her  and  gain  her  confidence.  Mr. 
Houston  felt  it  would  take  $1200  to  settle  the  claim, 
based  on  the  fact  that  the  doctor  had  told  her  she 
couldn't  work  for  two  months,  and  he  had  com- 
puted eight  weeks'  loss  of  wages  at  $150  a  week  to 
arrive  at  this  $1200  figure.  I  gained  the  impression 
that  he  perhaps  had,  through  his  previous  contacts 
with  the  lady,  intimated  in  some  way  that  she  would 
receive  that  amount  of  money  in  settlement,  exclu- 
sive of  her  hospital  expense.  I  secured  the  attached 
signed  statement  from  her  before  talking  settle- 
ment. After  some  discussion  we  were  able  to  secure 
her  signature  to  the  attached  release  for  $1,050. 
This  is  based  on  $1,000  to  cover  loss  of  wages,  plus 
$50  for  the  transportation  expense  to  get  back  to 
Los  Angeles. 

"I  turned  over  the  $800  in  currency,  and  I  gave 
her  my  personal  check  for  $250.  I  corrected  the  re- 
lease form  to  [169]  indicate  that  the  consideration 
was  in  cash  and  check. 

"I  read  the  release  form  aloud  to  her,  and  very 
forcefully  and  explicitly  informed  her  that  in  sign- 
ing it  she  was  releasing  all  right  to  bring  any  fur- 
ther claim  against  Mr.  Houston  or  the  New  Zealand 
Insurance  Company,  and  I  feel  there  can  be  no 
doubt  in  her  mind  but  what  she  had  signed  a  full 
and  final  release.  She  has  v/ritten  at  the  bottom  of 
the  release  form  the  fact  that  she  has  read  this 
release  of  all  claims. 

''We    brought   in    Mr.    Ed    Hill,    proprietor    of 
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Hunter's  Motel,   to  witness  her  signature,   and  I 
have  acknowledged  it  as  a  notary  public. 

"We  have  a  rather  complex  situation  here  in 
that  the  statement  secured  from  Mrs.  Chipman 
completely  exonerates  Mr.  Houston,  and  would 
seem  to  indicate  there  is  no  basis  for  substantiating 
any  claim  under  the  death   law  for  California. 

"Mrs.  Chipman's  attitude  at  the  time  of  our  con- 
tact was  one  of  complete  imderstanding  and  co- 
operation. She  expressed  many  times  she  had  no 
desire  or  intention  of  making  any  trouble  for  Mr. 
Houston.  On  the  other  hand,  we  had  a  young  lady 
whose  whole  background  and  appearance  suggested 
a  person  of  loose  morals,  and  whose  attitude  to- 
ward employment  and  the  opposite  sex  was  most 
definitely  unconventional.  The  contacts  from  her 
circle  of  friends  and  natural  environment  indicated 
that  after  she  returned  to  her  home  she  would  be 
subject  to  unusual  pressure  to  attempt  to  capitalize 
on  this  accident.  This  lady  is  somewhat  [170] 
childlike  in  her  mental  processes,  and  degree  of 
intelligence,  and  there  is  a  very  good  chance  that 
her  attitude  could  be  changed  by  this  influence  | 
and  pressure  from  her  wellwisher  friends.  We  felt 
that  in  view  of  all  these  circumstances  involved 
that  it  would  be  better  to  have  a  release  executed 
by  her  immediately. 

"There  will  be  a  guest  medical  claim  to  be  pre- 
sented later  as  soon  as  the  medical  bills  can  be 
accumulated.  We  requested  the  medical  report  and 
billing  from  Dr.  Wilbur,  and  Mrs.  Chipman  has 
been  instructed  to  notify  us  if  she  seeks  additional 
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medical  attention.  She  undoubtedly  will  consult  an- 
other doctor  after  retuiTiing  to  Oakland  or  Los 
Angeles.  She  is  at  present  wearing  a  heavy  cloth 
support  around  her  chest,  and  is  complaining  and 
discomfort  in  her  low  back  region. 

"I  brought  her  in  my  car  back  to  Klamath  Falls 
and  arranged  here  for  her  to  get  reservations  on 
the  6  p.m.  flight  on  United  Airlines  to  Oakland. 
She  left  here  on  October  21st.  My  personal  check 
was  cashed  for  her  in  Klamath  Falls. 

"Mr.  Houston  and  Mr,  Irby  are  returning  to  San 
Francisco  on  October  23,  and  at  the  time  they  will 
contact  your  office  through  Mr.  Paul  Youngers,  and 
arrange  to  give  their  statements  on  the  accident. 

''I  personally  checked  the  involved  vehicle  at 
Glos  Motor  Company  in  Lakeview  and  find  it  to  be 
a  1951  grey  colored  Cadillac  4-door  sedan,  carry- 
ing motor  No.  61-60-75329,  California  [171]  license 
No.  2B32406,  and  showing  speedometer  reading  of 
46,522  miles.  This  vehicle  shows  considerable  dam- 
age to  the  turret  top.  It  is  quite  badly  kinked  and 
dented,  and  it  would  appear  to  me  that  in  all  prob- 
ability the  car  upset. 

"Mr.  Houston  suffered  bruises  and  hematomas 
on  his  legs  and  back,  and  secured  medical  attention 
from  Dr.  Wilbur.  I  solicited  medical  reports  from 
Dr.  Wilbur,  and  the  amount  of  his  treatment  for 
Mr.  Houston,  and  these  papers  will  be  sent  on  to 
you  so  that  any  claim  Mr.  Houston  has  under  guest 
medical  coverage  can  be  consummated. 

'^As  soon  as  my  personal  check  clears  the  bank 
I  can  send  it  to  you  for  the  completion  of  your 
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file.  In  the  meantime  it  would  be  very  helpful  to 
me  if  I  could  be  reimbursed  as  quickly  as  possible 
for  the  expenditure  of  this  money.  It  is  my  under- 
standing, Mr.  Houston  through  Mr.  Youngers,  will 
arrange  with  your  office  for  reimbursement  of  the 
money  he  accumulated  by  issuance  of  his  own  per- 
sonal checks  to  provide  the  currency  for  the  settle- 
ment in  the  sum  of  $800. 

"There  will  be  little  further  work  that  I  can 
do  in  the  handling  of  this  matter.  As  soon  as  I  re- 
ceive the  medical  reports  and  bills  from  Dr.  Wilbur 
I  will  send  them  on,  and  this  would  seem  to  be  the 
extent  of  my  further  activity  on  the  case.  I  am 
therefore  submitting  at  this  time  my  ser^dce  bill 
for  your  consideration.  Signed  J.  W.  Van  Doren". 

The  Court:  I  should  like  to  ask  you,  for  the 
purpose  of  the  record,  to  indicate  the  purpose  of 
this  offer. 

Mr.  Clausen:  It  is,  Your  Honor,  in  connection 
with  the  testimony  by  Mr.  Youngers,  the  testimony 
by  the  additional  mtness  Miss  Wilkerson  that  will 
be  offered  in  the  deposition  that  I  am  going  to 
offer  following  the  completion  of  this  offer  here. 

The  Court:  I  don't  follow  you  clearly.  I  don't 
follow  you. 

Mr.  Clausen:  It  indicates.  Your  Honor — the 
offer  is  made  also  preliminary  to  the  receipt  of  the 
further  letter  from  the  same  Chipman  person  that 
Mr.  Angell  stated  this  morning  would  be  produced 
through  this  attorney.  The  additional  letter.  Your 
Honor,  showed — rather,  the  additional  testimony  of 
Mr.  Yoimgers  was  to  the  effect  that  following  the 
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accident  a  claim  or  demand  letter  was  made  by 
this  party  Chipman,  which  letter  I  have  not  seen, 
Your  Honor,   so   this,   Your  Honor 

Mr.  Angell:  For  the  record,  I  object  to  the 
statement  of  counsel.  It  is  a  misstatement  of  any 
testimony  of  any  witness  in  this  case,  and  there  is 
no  testimony  of  any  witness  in  this  case  that  there 
was  any  further  demand  made  on  Mrs.  Chipman's 
part. 

Mr.  Clausen :  It  is  my  recollection  yesterday  that 
Mr.  Youngers — Your  Honor  is  asking  me  the  pur- 
pose of  the  offer,  and  the  purpose  of  the  offer, 
Your  Honor,  is  to  connect  [173]  the  chain.  Mr. 
Youngers  yesterday,  according  to  my  recollection, 
testified  that  some  30,  40  days  after  the  accident 
that  this  woman  wrote  a  letter  into  Mr.  Houston 
and  that  Mr.  Houston  showed  it  to  Mr.  Youngers 
and  that  Mr.  Youngers  suggested  that  this  be 
turned  over  to   some   other  person. 

The  Court:  Well,  so  that  no  one  is  mislead  in 
this  case,  I  will  entertain  a  motion  to  strike  this 
document  from  the  record. 

Mr.  Angell:  I  make  it  at  this  time,  and  move 
to  strike.  From  the  record  on  the  ground  it  is  in- 
competent, irrelevant,  immaterial,  that  it  does  not 
bear  upon  any  issue  in  this  case,  that  it  is  hearsay 
as  to  Mr.  Houston  and  the  plaintiff  in  this  case, 
and  the  statements  in  there  are  wholly  self-serving 
declarations  and  not  binding  in  any  way  upon  the 
plaintiff  or  upon  Mr.  Houston  and  it  is  not  shown 
— it  is  positively  to  the  contrary  that  Mr.  Houston 
did  not  see  this  report  or  did  he  ever  have  any 
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conversation  with  any  one  al)out  the  report  after 
the  things  was  or  at  the  time  of  being  prepared. 

Mr.  Clausen:  In  answer  to  that,  Your  Honor, 
since  Your  Honor  has  invited  the  motion,  I  would 
anticipate  the  granting  of  the  motion,  but 

The  Court:  I  purposely  granted  it  so  that  you 
are  not  mislead. 

Mr.  Clausen:  May  I,  Your  Honor,  renew  my 
offer  then  when  the  letter  is  produced  by  Mr. 
Angell  that  Mrs.  Chipman [1^4] 

The  Court:    I  don't  follow  you. 

Mr.  Clausen:  I  wish  to  adhere  to  the  Court's  rul- 
ing, if  the  court  should  grant  this  motion. 

The  Court :    I  purposely  granted  it. 

Mr.  Clausen:  All  right,  your  Honor.  Then  I  will 
renew  the  offer  when  the  letter  is  produced  that  Mr. 
Angell  has. 

The  Court :    Very  well. 

Mr.  Clausen :  At  this  time,  your  Honor,  we  offer 
in  evidence  the  deposition  to  which  I  have  just  re- 
ferred now  of  Wilkerson  and  raay  I  follow  the  same 
form,  your  Honor — rather  I  will  follow  the  same 
form  that  your  Honor  observed,  yesterday  of  put- 
ting my  son  on  the  stand  to  read  the  answers  and  I 
will  read  the  questions. 

The  Court :  Very  well.  We  will  take  a  recess  now. 
(Recess  taken.  ) 

Mr.  Angell:  If  your  Honor,  please,  there  is  sit- 
ting at  the  counsel  table  here,  the  young  lady  on  my 
right  here,  is  my  daughter.  Miss  Tommy  Angell.  She 
is  a  member  of  this  Bar  and  she  is  with  us.  I  just 
want  the  record  to  show  that. 
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Mr.  Clausen:  Your  Honor,  this  is  the  deposition 
Df  Virginia  Wilkerson,  taken  on  October  26,  1955, 
and  I  will  omit  the  title  of  the  case  and  so  forth, 
and  it  starts  in: 

VIRGINIA  WILKERSON 

"Be  it  remembered  that  pursuant  to  stipulation  by 
the  counsel  for  the  respective  parties,  and  on  Octo- 
ber 26,  1955,  closing  at  the  hour  of  2 :00  p.m.  thereof 
at  the  Lake  County  [175]  Courtroom,  County  Court- 
tiouse,  Lakeview,  Oregon,  before  me,  Dorothy  Julier, 
a  notary  public  in  and  for  the  County  of  Lake,  State 
3f  Oregon,  personally  appeared  Virginia  Wilkerson 
3alled  as  a  witness  by  the  Defendant,  the  Canada 
Life  Assurance  Company,  who,  being  by  me  first 
Inly  sworn,  was  thereupon  examined  and  interro- 
gated as  hereinafter  set  forth." 

The  same  appearances,  same  stipulations  as  on  the 
ieposition  I  read  yesterday  of  June  Pearson,  and, 
tvith  the  court's  permission,  I  will  omit  them  here. 

"Examination  by  Henry  C.  Clausen,  Jr. 

"Q.     Your  name  is  what? 

"A.    Virginia  Wilkerson. 

"Q.     And  where  do  you  reside  ? 

"A.     In  Lakeview. 

"Q.  Were  you  acquainted  with  one  William 
Eouston?  "A.    Yes. 

"Q.     How  long  had  you  known  him? 

"A.     About  10  years. 

"Q.     AVhere  did  you  first  meet  him? 

"A.    At  my  father's  home  in  Lakeview. 
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"Q.  Would  you  describe  yourself  as  a  close 
friend  of  Mr.  Houston's  1  "A.    Yes. 

"Q.  You  are  aware  of  the  suit  now  pending  in 
which  you  [176]  are  giving  testimony,  in  which  Mrs. 
Charlotte  Houston  is  suing  the  Canada  Life  Assur- 
ance Company,  the  Assurance  Company  raising  the 
defense  of  suicide — one  of  the  defenses.  Do  you  con- 
sider yourself  hostile  to  that  defense  ? 

"A.    Yes. 

"Q.  How  often  would  you  see  Mr.  Houston  over 
this  period  of  10  years'? 

"A.    Probably  four  or  five  times  a  year. 

"Q.  Would  that  be  in  the  spring  and  fall,  or 
when,  approximately? 

"A.  Oh,  in  the  spring  and  in  the  fall,  sometimes 
in  the  summer. 

"Q.  AVas  Mr.  Houston  ever  a  house  guest  of  you 
and  your  husband"?  "A.     Yes. 

"Q.    How  often? 

"A.    Every  time  he  came  down. 

"Q.    Would  Mr.  Houston  come  alone? 

"A.     No. 

"Q.  Was  he  always  accompanied  by  Mrs.  Hous- 
ton? "A.    No. 

"Q.  In  other  words,  he  would  sometimes  come 
up  alone  and  sometimes  bring  Mrs.  Houston  with 
him,  is  that  correct?  [177] 

"A.    Correct. 

"Q.  Have  you  ever  \dsited  Mr.  Houston  in  San 
Francisco  or  Berkeley?  "A.     No. 

"Q.     You  were  never  in  San  Francisco? 
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"A.  I  have  never  been  to  his  home.  I  have  been 
to  his  office,  but  never  to  his  home. 

"Q.  On  these  occasions  when  Mr.  Houston  was 
present  here  in  Lakeview  at  your  home,  would  you 
have  anything  of  an  alcoholic  nature  to  drink? 

'^A.    Yes. 

"Q.  And  when  during  the  day  would  he  begin  to 
have  these  drinks  ?  "A.     No  set  time. 

"Q.  Would  they  sometimes  begin  in  the  morn- 
ing? 

"A.     I  have  seen  him  have  a  drink  in  the  morning. 

"Q.  And  would  he  on  those  occasions  continue 
drinking  throughout  the  day  ? 

"A.     I  would  say  yes. 

'Q.     Did  Mr.  Houston  have  a  nickname? 

"A.    Yes. 

"Q.    ^Yhat  was  the  nickname? 

"A.     'Wild  Bill.' 

"Q.     Wasn't  there  a  suffix  on  that  ? 

"A.    You  mean  the  'Hiccup  ?'  [178] 

"Q.  'Wild  Bill  Hiccup'  was  his  nickname,  is  that 
correct  ?  "A.     Yes. 

"Q.  Did  Mr.  Houston  drink  more  when  he  was 
up  here  alon^  than  when  he  was  here  with  his  wife  ? 

"A.     I  don't  know. 

"Q.  Wlien  Mrs.  Houston  accompanied  him  to 
Lakeview,  did  they  both  stay  at  your  house  ? 

"A.     No. 

"Q.     They  did  not?  "A.    No. 

"Q.  Would  you  describe  Mr.  Houston  as  a  hypo- 
chondriac ? 
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"A.     He  took  a  lot  of  pills. 

"Q.  And  was  he  constantly  urging  other  people 
to  do  the  same  ? 

"A.    He  always  had  a  cure  for  everything. 

"Q.     What  was  his  cure  for  ulcers? 

"A.     I  don't  know — little  pills. 

''Q.  AVhat  did  Mr.  Houston  drink  normally  when 
he  was  up  here  ?  "A.     Scotch. 

''Q.    And  did  he  use  any  mix  of  any  kind? 

"A.     Water,  I  believe. 

"Q.    Did  he  ever  mix  Scotch  with  milk?  [179] 

"A.    Yes. 

"Q.  Did  he  tell  you  why  he  did  drink  such  a 
drink?"  "A.     Joking,  yes. 

''Q.     What  did  he   say? 

"A.  'The  Scotch  is  for  me,  and  the  milk  is  for 
my  ulcer'. 

"Q.  Would  you  describe  Mr.  Houston  as  being 
extremely  egotistical  ? 

"A.     Not  extremely. 

"Q.  You  would  describe  him  as  being  egotis- 
tical? "A.    Yes. 

"Q.    Would  he  monopolize  conversations? 

"A.    Yes. 

Q.  Would  he  become  more  egotistical  and 
monopolize  conversations  more  after  he  had  drinks 
of  alcohol?  "A.     No. 

"Q.  Did  Mr.  Houston  ever  shoot  the  ear  off  a 
stuffed  deer  in  your  father's  office? 

"A.  I  don't  know  whether  it  was  its  ear  or  not, 
but  he  did  fire  a  gun  once  in  his  office. 
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^'Q.  And  had  he  had  anything  to  drink  on  that 
occasion?  ''A.     I  don't  know. 

"Mr.   Cooper:     Were   you  present? 

"A.    Yes. 

"Mr.  Clausen:    You  don't  know?  [180] 

''A.    No. 

"  Q.  You  were  present  when  Mr.  and  Mrs.  Hous- 
ton were  here  together,  were  you  not  ? 

''A.    Yes. 

"Q.  And  on  those  occasions  did  you  observe  a 
change  in  Mr.  Houston's  demeanor  than  when  he 
was  here  by  himself? 

"A.     Yes — a  lot  quieter. 

"Q.  And  on  those  occasions  when  they  both  were 
up  here,  did  Mr.  Houston  have  as  much  to  drink 
as  when  he  was  up  here  alone?  "A.     No. 

"Q.  How  many  drinks  did  he  normally  have 
when  Mrs.  Houston  was  there? 

"A.     I  wouldn't  know. 

"Q.     You  don't  know,  did  you  say? 

"A.     (Nods  head) 

"Q.  Did  you  ever  see  him  have  anything  to 
drink  when  Mrs.  Houston  was  here? 

"A.    Yes. 

*'Q.  And  when  was  that,  by  the  way?  When 
was  it  that  you  saw  him  have  drinks  with  Mrs. 
Houston  ? 

"A.  Whenever  we  went  over  to  their  cabin  to 
visit  them,  he  would  offer  us  a  drink. 

"Q.  In  other  words,  it  was  on  a  number  of 
occasions?  [181]  *'A.    Yes. 


254         The  Canada  Life  Assurance  Co.  vs. 

(Deposition  of  Virginia  Wilkerson.) 

"Q.  On  those  occasions  how  much  did  Mr.  Hous- 
ton have  to  drink? 

"A.     Oh,  several  cocktails. 

''Q.  When  he  was  up  here  by  himself  on  the 
occasions  when  you  saw  him  drinking,  how  much 
did  he  have  to  drink  then,  as  a  general  rule? 

"A.    That  I  couldn't  say. 

"Q.  Well,  would  it  be  more  than  four  high- 
balls? "A.    I  would  say  so,  yes. 

"Q.    More  than  eight  highballs? 

''A.  I  couldn't  say.  I  wasn't  with  him  all  the 
time. 

**Q.     Approximately,  how  many  would  you  say? 

*'A.     Approximately  eight. 

"Q.  Have  you  ever  seen  him  have  more  than 
eight  highballs?  "A.    No. 

''Q.  You  testified  you  visited  Mr.  Houston  in 
his  office,   was  it?  "A.    Yes. 

"Q.  Did  you  notice  any  change  in  demeanor 
between  his  demeanor  in  San  Francisco  and  his  de- 
meanor here  in  Lakeview?  "A.     Yes. 

'^Q.    What  was  the  difference?  [182] 

"A.  Here  he  was  'Wild  Bill,'  and  there  he  was 
the  manager  for  the  New  Zealand  Insurance  Com- 
pany. 

"Q.  In  other  words,  he  was  reserved  and  refined 
in  San  Francisco,  is  that  correct? 

"A.     Correct. 

'*Q.  What  did  Mr.  Houston  nonnally  dress  in 
here  in  Lakeview? 

"A.     Cowboy  boots,  jeans,  and  cowboy  hat. 

"Q.    Would  you  describe  this  difference  in  de- 
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meanor  here  in  Lakeview  and  in   San  Francisco 
as  a  'Jekyll  and  Hyde'  transf onnation  ?  Is  that  an 
apt  description?  "A.     Yes. 

"Q.  Did  Mr.  Houston's  dress  appear  unusual 
here  in  Lakeview?  "A.    No. 

"Q.  Was  it  unusual  for  people  of  his  occupa- 
tion and  standard  of  living  to  dress  as  he  did? 

"A.    No. 

^'Q.  Did  Mr.  Houston  suffer  an  automobile  ac- 
cident in  the  month  of  October,  1953? 

"A.    Yes. 

"Q.    Who  was  present  in  the  car  with  him? 

''A.     I  don't  know. 

''Q.  You  don't  know?  Did  Mr.  Houston  ever 
discuss  with  you  that  accident?  [183] 

"A.     Yes. 

''Q.     Did  he  tell  you  who  was  with  him? 

"A.    He  told  me  three  different  stories. 

"Q.     Tell  us  those  stories. 

"A.  One  was  that  he  was  alone;  one  is  that  he 
was  with  Mr.  Irby  and  a  girl;  and  one  is  that  he 
was  just  with  the   girl. 

'*Q.    And  what  was  the  profession  of  this  girl? 

"A.     Prostitute. 

"Q.    What  color  hair  did  she  have? 

"A.     Purple. 

"Q.  Following  this  accident,  did  Mr.  Houston 
ask  to  borrow  money  from  you?  ''A.     No. 

"Q.  Did  he  ask  to  borrow  money  from  your 
father?  *'A.    No. 

**Q.    Or  your  brother?  "A.    No. 
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"Q.    When  was  the  first  time  you  say  Mr.  Hous- 
ton following  this  accident? 

*'A.     Oh,  the  evening  after  the  accident. 

"Q.    And  was  this  girl  present  also  when  you 
saw  him?  ''A.    Yes. 

"Q.    Who  else  was  present  when  you  saw  him? 

"A.    Mr.  Van  Doren,  Mr.  Hill  and  Mrs.  Hill 
and  [184]  Mr.  Irby. 

'^Q.     Is  that  all?  ''A.     That's  all. 

"Q.    Was  Gordon  Long  present? 

"A.    No. 

''Q.    Where  was  this  that  you  saw  him? 

"A.    Hunter's  Lodge. 

*'Q.    Ajid  that  is  a  cocktail  loimge,  is  it  not? 

"A.    Yes.   But   the  girl  wasn't  in   the   cocktail 
lounge. 

"Q.     Where  was  the  girl? 

''A.     In  one  of  the  rooms. 

''Q.     What  was  Mr.  Houston  doing  that  evening? 
Was  he  drinking? 

**A.     He  had  had  a  drink. 

"Q.    Now,  did  you  observe  this  girl  make  a  phone 
call?  ''A.    No. 

"Q.    Hid  you  observe  Mr.  Houston  hand  her  any 
money?  '*A.    No. 

"Q.    Hid    Mr.    Houston    tell    you    that   he    had 
handed  her  some  money?  "A.    Yes. 

'*Q.    How  much? 

"A.     A  thousand  dollars. 

'^Q.    Would  you  describe  Mr.  Houston  as  being 
a  selfish  person?  [185]  "A.    Yes. 
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^'Q.     And  what  do  you  base  that  statement  on  9 

"A.  Well,  he  wasn't  considerate  of  other  people, 
let's  put  it  that  way. 

'^Q.     Can  you  give  us  an  instance,  an  example? 

"A.  Oh,  wearing  his  boots  in  the  house  with 
mud  on  them. 

"Q.    Against  your  objections,  is  that  correct? 
9   ^'A.    Yes. 

*'Q.     Can  you  give  us  another  example? 

^*A.    (Hesitates)     Oh,  dropping  us  off  at  5:00 
and  saying  he  would  be  back  at  noon  and  not  show- 
ing up  until  5:00  at  night. 
m    "Q.    Would  you  say  that  Mr.  Houston  liked  a 
'  roaring  good  time?  "A.    Yes. 

"Q.  Let  me  ask  you  this,  Mrs.  Wilkerson — 
would  you  say  that  Mr.  Houston  when  he  was  up 
here  without  his  wife  would  be  under  the  influence 
of  alcohol  a  great  deal  of  the  time? 

''A.    Yes. 
I     "Mr.  Clausen:     That  is  all. 

Mr.  Clausen :  Then  there  is  cross-examination  by 
Mr,  Cooper,  Mr.  Cooper  being  the  local  attorney 
at  Lakeview,  Oregon,  who  took  the  deposition  for 
the  plaintiff  in  this  [186]  matter  or  appeared  in  it. 

"By  Mr.  Cooper: 

*'Q.  You  say,  Mrs.  Wilkerson,  that  you  knew 
this  man  for  a  period  of  about  10  years.  I  wish 
you  would  enlarge  on  that  answer  and  give  the 
record  the  nature  of  that  acquaintance. 

''A.  Well,  he  came  as  a  friend  of  my  father's, 
and   in  a  period  of  10  years  he  was  up  probably 
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four  or  five  times  a  year  and  always  came  to  our 

house  or  stayed  at  our  house. 

'^Q.  Now,  what  business  is  your  father  engaged 
in  in  the  community?  "A.    Real  estate. 

*'Q.    Does  he  handle  insurance? 

"A.    Yes. 

^'Q.  Did  he  handle  the  New  Zealand  line  that 
Mr.  Houston  has  or  not,  do  you  know? 

"A.     I  don't  know. 

"Q.  Over  this  10-year  period  has  your  family 
maintained  sort  of  a  hunting  and  fishing  lodge  west 
of  Lakeview  called  Sprague  River? 

''A.    Yes. 

''Q.    How  many  miles  is  that? 

''A.    Forty. 

"Q.    Did  Mr.  Houston  have  a  place  nearby? 

'^A.    Yes.  [187] 

"Q.  Did  you  ever  see  Mr.  Houston  bring  his 
wife  to  that  spot  of  his  out  there?  "A.    Yes. 

"Q.    How  far  apart  were  the  two? 

"A.     About  a  mile. 

"Q.  His  place  wasn't  very — what  you  would 
call  'pretentious,'  was  it?  "A.    No. 

"Q.  Do  you  know  whether  or  not  there  were 
any  members  of  the  Houston  family  besides  Mr. 
Houston  and  his  wife?  "A.     Two  girls. 

"Q.  How  old  were  they,  going  back  to  the  first 
time  you  saw  them?  How  old  would  you  say  they 
were?  "A.    About  18  and  21. 

"Q.  About  how  many  years  ago,  would  you  say, 
prior  to  1953? 
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"A.  I  don't  remember  exactly  when  the  girls 
started  coming  up.  Chuckie  was  21  and  Ann  18 
when  they  started  coming  up. 

''Q.  Just  approximately,  how  many  years  ago 
was  that,  this  being  1955,  that  you  first  saw  the 
daughters  up  here? 

"A.    About  five  years  ago. 

"Q.  And  most  of  the  testimony  this  morning 
revolved  around  him  in  1953.  That  would  be  about 
1951,  would  you  say?   [188] 

"A.     Let's  see.  Yes,  I  would  say  it  was  about 
1950  or  1951. 
1    "Q.    Where  did  Mrs.  Houston  and  the  daughters 
sleep  or  live  when  they  came  up  here? 

"A.     At  the  cabin. 

"Q.  Out  on  Sprague  River,  that  you  referred 
to?  "A.     Yes. 

''Q.     Didn't  stay  in  your  home,   I  imderstand? 

''A.     No. 

"Q.  Where  did  Mr.  Houston  stay  at  that  time, 
do  you  know? 

"A.     At  the  cabin  with  them. 

"Q.    About  how  long  would  the  wife   stay  on 
those  visits,  if  you  know? 
^    "A.     Sometimes  two  weeks. 
C    "Q.     And  the   daughters? 
I-    "A.     Yes,  they  all  came  together. 
^    "Q.    Would  the  daughters  and  the  mother  leave 
together,   or  would  one   or  the   other  outstay  the 
other  ? 

L'^A.     They  usually  left  together. 
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"Q.  Did  the  women  folk  in  the  family  Inint 
and  fish "? 

^'A.    Yes.  They  liked  to  tish. 

"Q.    Did  you  ever  fish  with  them? 

"A.    No. 

"Q.  Did  Mr.  Houston  fish  with  them,  do  you 
know?  [189]  "A.    Yes.  He  did. 

"Q.  Now,  turning  to  the  answer  which  the  De- 
fendant has  filed  in  this  case,  Mrs.  Wilkerson,  I 
am  reading  from  Paragraph  II  of  the  First  Af- 
firmative Defense — the  statement  is  made  by  the 
Insurance  Company  that  Mr.  Houston  represented 
at  the  time  he  applied  for  the  policy  that  he  was 
a  social,  or  occasional  diinker. 

"Mr.  Clausen:  Just  a  moment.  That  isn't  the 
representation  there.  May  I  see  it  first? 

*^Mr.  Cooper:     I  am  referring  to  line  5. 

''Mr.  Clausen:  I  think  it  would  be  better  if  you 
read  the  allegation  itself. 

"Mr.  Cooper:  All  right.  I  will  read  from  Para- 
graph II  on  lines  4,  5,  and  6.  These  are  representa- 
tions which  the  Insurance  Company  said  Mr. 
Houston  made  when  he  applied  for  a  policy,  to 
wit:  'That  the  said  William  Mark  Houston  used 
alcoholic  stimulants  only  "socially"  and  only  "oc- 
casionally", and  never  used  alcoholic  stimulants  to 
excess.'  Take  any  one  of  the  years  of  your  acquaint- 
anceship with  Mr.  Houston.  As  I  understand  your 
testimony,  you  know  nothing  about  what  he  did  at 
the  San  Francisco  or  Berkeley  end  of  the  line,  is 
thnt  tnie?  "A.     True. 
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"Q.  And  all  you  saw  or  obserred  was  what 
happened  [190]  up  here  in  Lake  view? 

"A.     True. 

''Q.  And  what  per  cent  of  the  year  that  you 
saw  him  at  Lakeview  did  that  consist? 

"A.     Not  more  than  four  or  five  times  a  year. 

* '  Q.  And  that  would  be  scattered  over,  I  assiune, 
several  months?  "A.     (Nods  head) 

"Q.  You  mentioned  fishing.  Was  he  a  man  that 
liked  to  fish?  "A.    Yes. 

''Q.  Generally  speaking,  when  is  the  fishing 
season  open  in  this  part  of  Oregon? 

^'A.    Oh,  May. 

"Q.     Around  May? 

^'A.     I  believe  so. 

"Q.    And  continues  on  through  the  summer? 

**A.    Yes. 

"Q,  Now,  we  have  a  little  different  deer  season 
than  California,  do  we  not;  by  that  I  mean  the  time 
of  the  year.  "A.     I  don't  know. 

"Q.     You  don't  know  that?  "A.     No. 

*'Q.  This  year,  when  did  the  deer  season  open 
in  [191]  Oregon,  do  you  know  that? 

"A.     I  can't  remember  the  exact  date. 

"Q.    Did  you  go  hunting  this  year? 

"A.     Yes. 

'^Q.    When  did  you  go  hunting  this  year? 

"A.  I  didn't  go  until  the  second — I  believe  it 
opened  on  a  Saturday  and  I  went  on  a  Sunday. 

"Q.    What  month  would  that  be? 

"A.     That  would  be  in  October. 
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"Q.  Going  back  to  1953,  were  you  on  any  hunt- 
ing party  with  Mr.  Houston — in  the  fall  of  1953? 
By  himting  I  mean  deer  hunting?  "A.    Yes. 

"Q.    What  time  of  the  year  was  that? 

'  'A.     October. 

"Q.  Can  you  give  us  the  season  of  1953  for 
ducks  and  geese  in  relation  to  the  deer  hunting 
season  ? 

*'A.     They  follow  one  another. 

"Q.    Which   follows   which? 

*'A.    The  duck  follows  the  deer. 

"Q.     So  that  would  be  after  October? 

''A.     It  would  be  in  the  middle  of  October. 

"Q.  And  then  extending  on  so  long  as  the  sea- 
son happened  to  be?  ''A.    Yes.  [192] 

"Q.  Were  you  on  any  duck  hunting  or  goose 
hunting  parties  with  Mr.  Houston  or  other  parties 
in  1953  here  at  Lakeview?  "A.    Yes. 

"Q.  To  the  best  of  your  memory,  when  was  the 
last  time,  approximately,  that  you  saw  Mr.  Hous- 
ton in  1953  here  at  Lakeview? 

"A.     Probably  at  the  end  of  the  duck  season. 

"Q.  The  government  changes  the  season  every 
year.  Could  you  give  us  a  fairly  good  date  for  that 
in  relation  to,  say,  take  Thanksgiving  or  Christmas? 

"A.    I  would  say  it  was  the  middle  of  November  ] 
— that  was  the  last  time  I  saw  him  here. 

*'Q.  You  would  put  it,  then,  just  a  few  days 
before  Thanksgiving?  "A.    Yes. 

'"Q.     The  last  time  you  saw  him  in  Lakeview? 

"A.    Yes. 
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'^Q.  Coming  back  to  the  quotation  I  read  from 
the  Defendant's  answer  a  while  ago,  would  you 
classify  Mr.  Houston,  from  what  you  saw  him,  as 
a  ^social'  drinker — from  your  own  personal  knowl- 
edge, not  from  what  anybody  else  says  about  him?'^ 

Mr.  Clausen:  To  that.  Your  Honor,  we  object 
on  the  ground  it  calls  for  the  conclusion  and 
opinion  of  [193]  the  witness  as  to  a  fact  and  also 
as  to  the  law  whether  the  witness  would  classify 
Mr.  Houston  as  a  ' 'social"  drinker. 

Mr.  Angell:  There  is  no  objection  to  the  ques- 
tion, to  the  form  of  the  question,  was  not  at  the 
time. 

Mr.  Clausen:     The  objections  are  reserved. 

Mr.  Angell:  Well,  save  and  except  as  to  the 
form  of  the  question.  The  objection  was  not  re- 
served. If  you  had  any  objection  to  her  answer 
in  this,  I  think  you  should  have  stated,  so  Mr. 
Cooper  could  reframe  it. 

Mr.  Clausen:  No,  I  am  objecting  not  to  the  form, 
to  the  substance.  I  am  addressing  myself  to  what 
you  pointed  out  yesterday  when  you  asked  me  to 
follow  this  procedure  of  having  my  son  read  this 
for  the  reason  that  you  could  make  objections.  My 
objection  is.  Your  Honor,  that  this  particular  an- 
swer is  incompetent,  irrelevant  and  immaterial  in 
that  it  would  be  the  conclusion  of  the  witness.  The 
question  is  this,  he  refers  to  the  quotation  in  the 
Answer  and  then  he  asks  the  witness  whether  the 
witness  would  classify  Mr.  Houston  as  the  kind  of 
a  drinker  embraced  within  tlie  allep-nfinrrj  in   ^lie 


264         Tlie  Canada  Life  Assurance  Co.  vs. 

(Deposition  of  Virginia  Wilkerson.) 

Answer.  Now,  I  say  that  calls  for  the  opinion  and 

conclusion  of  the  witness. 

The  Court:     Submitted? 

Mr.  Angell:     Beg  pardon? 

The  Coui*t:     Is  the  matter  submitted? 

Mr.  Angell:    Yes.  [194] 

The  Court:     The  objection  will  be  sustained. 

Mr.  Clausen:    The  same  for  the  next  question. 

Mr.  Angell:     Now  (Reading  deposition). 

"Q.  Now,  about  'occasionally' — would  you  say 
whether  he  was  an  'occasional'  drinker  or  other- 
wise? 

Mr.  Clausen:  The  same  objection,  Your  Honor; 
there  again,  the  use  of  the  word  ''occasionally" 
there,  that  is  put  in  quotas  just  as  in  the  prior 
question,  the  prior  question  to  which  I  objected 
where  the  word  "social"  was  put  in  quotes.  The 
same  objection,  refers  to  the  allegation  in  the  An- 
swer, and  the  witness  is  being  interrogated  as  a 
matter  of  conclusion  as  to  whether  the  man  falls 
within  a  category  embraced  mthin  an  allegation 
of  the  Answer. 

Mr.  Angell :  ]\Iy  understanding  is  that  when  you 
ask  a  question  of  a  witness  and  calling  for  the  con- 
clusion, that  that  objection  is  made  because  that 
is  the  form  of  the  question,  namely,  that  it  calls 
for  the  conclusion  of  the  witness,  and  if  your  ob- 
jection had  been  made  at  that  time  it  would  have 
allowed  Mr.  Cooper  to  then  go  down  and  try  to 
piece  by  piece  take  out  just  how  much  she  saw  of 
her  o^^^l  of  Mr.  Houston's  drinkins:. 
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The  Court:    The  same  ruling.  Let  us  proceed. 

Mr.  Angell:     (Reading) 

*'Q.  Going  back  to  the  hunting  trips,  just  ex- 
plain who  would  go.  Would  your  father  go,  usually? 

"A.    Yes. 

^'Q.    And  yourself?  "A.    Yes. 

"Q.  I  am  talking  about  the  trips  Mr.  Houston 
went  on.  **A.    Yes. 

"Q.  How  many  hours  would  they  last,  as  a  mat- 
ter of  duration? 

"A.    Well,  usually  all  day. 

"Q.  You  would  go  out  early  in  the  morning  and 
not  get  back  until  after  shooting  time  at  night. 
And  that  could  be  quite  a  few  hours,  could  it  not? 

"A.    Yes. 

*'Q.  Did  you  ever  see  drinks  served  on  those 
hunting  parties?  "A.    Yes. 

*'Q.     Did  you  ever  see  Mr.  Houston  take  one? 

"A.    Yes. 

''Q.    Did  you  take  one?  "A.    Yes. 

"Q.    Your  father?  "A.    Yes. 

"Q.     The  rest  of  them  in  the  party? 

''A.    Uhhuh. 

"Q.  Nov/,  then,  bringing  Mr.  Houston  in  from 
the  [196]  streams  and  the  fields  do  you  know 
whether  or  not,  or  v/ould  you  say  whether  or  not 
he  attended  many  inside  events  here  in  town?  By 
that  I  mean  dinner  parties  in  homes,  or  would 
he  ever  go  to  a  public  dance  or  private  dance  here 
that  you  know  of,  or  not? 

''A.    Yes.  Several  homes. 
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"Q.     Did  he  ever  come  to  your  house  for  meals? 

"A.     Yes. 

''Q.     To    the    Longs? 

"A.     He  has  several  friends  around. 

"Q.  Did  you  ever  see  him  at  any  iiublic  gather- 
ing? "A.    Yes. 

''Q.    By  that  I  would  mean  a  show  or  a 

"A.  (Interruptmg)  At  the  bull  sale,  parties 
and  things  like  that. 

*'Q.  Bull  sale — that  is  an  annual  sale  of  live- 
stock in  the  community,  is  it  not? 

"A.    Yes. 

"Q.  Did  you  ever  ride  with  him  in  an  auto- 
mobile to  and  from  hunting  parties,  or  to  and  from 
social  events  outside  of  your  home? 

*'A.    Yes. 

"Q.  Did  you  feel  yourself  safe  with  him  at  the 
wheel?  "A.     He  was  pretty  fast. 

"Q.    A  fast  driver?   [197]  ''A.    Yes. 

"Q.  Did  you  feel  yourself  safe  from  the  stand- 
point of  the  amount  of  liquor  he  may  or  may  not 
have  consiuned? 

Mr.  Clausen:  Just  a  moment.  Your  Honor,  we 
will  again  object  on  the  ground  that  the  answer 
shows  the  conclusion  or  opinion  of  the  mtness  and 
is  objectionable  from  that  standpoint:  "Did  you  feel 
yourself  safe  from  the  standpoint  of  the  amount 
of  liquor  he  may  or  may  not  have  consimied?" 

The  Court:    It  will  be  sustained. 

Mr.  Angell:    (Reading) 
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"Q.     Did  you  ever  have  a  car  accident  with  him? 

"A.    No. 

^'Q.  This  is  a  rather  general  question,  I  know. 
It  is  probably  difficult  for  you  to  frame  an  answer, 
but  I  "svish  you  would  do  it  as  best  you  could.  Going 
back  over  the  10  years  of  acquaintanceship  with 
Mr.  Houston,  and  the  times  you  were  in  automo- 
biles with  him  that  he  drove,  going  to  and  from 
hunting  and  bull  sales,  or  anything  else  the  two 
families  may  have  participated  with  him  in,  about 
how  many  miles  would  you  say  you  had  ridden 
around  this  county,  that  Mr.  Houston  was  at  the 
driver's  wheel?  Just  do  the  best  you  can. 

"A.     I  would  say  approximately  200. 

"Q.  How  far  is  it  out  to  your  lodge,  the  fish- 
ing lodge?   [198]  ''A.     Forty. 

"Q.     And  back  is  forty,  is  it  not? 

"A.     (Nods  head) 

''Q.  Would  you  say  you  made  ten  trips  out  and 
back  when  he  was  the  driver? 

"A.  I  don't  believe  I  ever  drove  out  to  the 
cabin  with  Mr.  Houston. 

"Q.  Have  you  taken  trips  when  your  father 
was  the  driver  and  you  and  him  the  passengers? 

^'A.    Yes. 

"Q.  There  has  been  some  testimony  here  regard- 
ing a  community  named  Plush.  That  is  east  of 
here,  is  it  not?  ''A.     Yes. 

*'Q.     About  how  many  miles  east  of  here? 

"A.     About  40. 

"Q.     That  is  in  Warner  Vallev,  is  it  not? 
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''A.     Yes. 

"Q.  Did  you  ever  go  to  Plush  with  your  father, 
Mr.  Houston  and  possibly  others  to  hunt? 

"A.    Yes. 

"Q.  You  went  there  for  ducks  and  geese,  did 
you  not?  "A.    Yes. 

"Q.  Did  you  ever  ride  in  a  car  where  he  was 
the  driver?  [199]  "A.     Yes. 

"Q.  How  many  trips  would  you  say  that  you 
were  a  passenger  and  he  was  the  driver? 

"A.     Only  one. 

''Q.     One  to  Warner?  "A.    Yes. 

"Q.    What  year  was  that  in  relation  to  1953? 

^'A.     1953. 

"Q.  Can  you  tell  us  who  else  was  present  on  that 
particular  trip? 

"A.  Allen  Greenwood  and  Mr.  Irby  and  Mr. 
Long. 

''Q.    This  Mr.  Long?  We  have  several  Mr.  Longs. 

"A.     Gordon  Long. 

"Q.  Now  there  was  some  reference  here  a  while 
ago  in  the  questions  asked  by  Mr.  Clausen  regard- 
ing Mr.  Houston's  remedies  for  various  things,  and 
I  think  Mr.  Clausen  mentioned  ulcers.  Does  your 
father  have  ulcers?  "A.    Yes. 

*'Q.  How  many  years  has  he  been  bothered  with 
ulcers,  would  you  say? 

"A.    Ever  since  I  can  remember. 

^'Q.  And  you  are  upwards  of  20  years  of  age, 
are  you  not?  "A.     Yes.   [200] 

"Q.     You  said  a  while  ago  that  you  were  fairly 
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certain    that    you   had    seen    occasions    when    Mr. 
Houston  had  had  perhaps  as  many  as  eight  high- 
balls. Isn't  that  about  what  you  said? 

^'A.     Yes. 

"Q.  Now,  going  back  to  any  one  of  those  oc- 
casions or  all  of  them,  if  there  is  more  than  one 
— take  them  up  as  you  remember  them.  How  many 
hours  over  a  period  of  time  would  such  a  situation 
exist? 

"A.  We  would  come  in  and  have  cocktails  after 
hunting,  about  sundown. 

"Q.  About  sundown — and  have  dinner,  then 
usually  stay  at  Hunter's  Lodge? 

^'A.  We  usually  ate  there  or  at  home,  either 
one,  usually  around  12  at  night. 

"Q.  And  what  I  am  trying  to  find  out  is  whether 
or  not  the  occasions  you  would  refer  to  when  you 
answered  Mr.  Clausen's  question  or  questions  just 
such  as  you  described — now  possibly  a  drink  at 
sundown  and  maybe  one  before  dinner  or  at  din- 
ner, and  on  into  the  evening?  "A.    Yes. 

"Q.     About  how  many  hours  would  that  be? 

"A.     Oh,  I  would  say  from  6  until  12. 

''Q.  In  other  words,  it  would  be  about  a  6-hour 
period?   [201]  "A.    Yes. 

"Q.  If  he  had  6  of  them,  that  would  be  one  an 
hour,  would  it  not ?  "A.    Yes. 

''Q.  Now,  Mr.  Clausen  asked  you  whether  or 
not  you  felt  the  man  had  a  Mekyll  and  Hyde'  per- 
sonality, and  you  said  you  thought  he  did.  What 
do  you  mean  by  that? 
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''A.  He  was  a  completely  different  person  in 
San  Francisco  than  he  was  up  here. 

"Q.  In  San  Francisco,  as  I  understand  your 
testimony,  and  all  you  are  testifying  to  is  your 
personal  knowledge,  the  times  you  saw  him  there 
was  in  his  office?  "A.    Yes. 

''Q.  He  was  in  the  insurance  business,  was  he 
not?  "A.    Yes. 

"Q.  We  can  all  agi^ee  to  that.  And  where  was 
his  office  related  in  relation  to  the  business  center 
of  San  Francisco? 

"A.     Montgomery  Street. 

"Q.     Down  the  center  of  to\\Ti? 

"A.    Yes. 

''Q.  How  many  times  did  you  \dsit  him  in  his 
office?  *'A.    Just  once.  [202] 

"Q.  Can  you  give  us  the  year  in  which  you 
paid  that  visit? 

"A.  It  was  1954.  It  was  just  at  the  time  of  the 
East-West  Game.   That  would  be  1954. 

"Q.    You  remember  it  in  January,  1954? 

"A.    Yes. 

"Q.  It  is  alleged  in  the  complaint  and  admitted 
in  the  Answer  that  he  died  on  February  22,  1954,  so 
it  would  be  just  the  month  preceding  his  death? 

''A.     (Nods  head) 

"Q.  Who  else  was  present  at  the  time  of  that 
visit?  "A.    My  father. 

*'Q.     How  long  did  you  stay  at  his  office? 

"A.     Possibly  half  an  hour. 

"Q.    What  did  you  folks  talk  about? 
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"A.  Hunting,  and  the  ranch  that  he  was  in- 
terested in  here. 

''Q.  You  mean  he  had  a  financial  interest  up 
here?  "A.    Yes. 

^'Q.  Recalling  as  best  you  can  his  conversation 
upon  that  occasion,  were  his  remarks  rational? 

''A.    Yes. 

"Q.  Were  his  remarks  relating  to  his  ranch  in- 
vestment out  here  ?  [203]  "A.    Yes. 

'^Q.  Just  tell  us  what  he  said  about  the  ranch, 
if  you  can  recall. 

"A.  Well,  he  wanted  to  raise  purebred  cattle, 
and  dad  was  trying  to  get  hold  of  cattle  for  him  to 
put  on  his  ranch. 

'^Q.  Was  your  father  a  joint  owner  with  him 
at  the  ranch?  *'A.    Yes. 

"Q.  How  long  has  your  father  been  in  business 
here  in  Lakeview,  approximately?  Give  us  the 
years.  "A.    Fifty. 

"Q.     Fifty  years?  "A.     (Nods  head) 

^'Q.  Did  your  father  agree  or  disagree  that  the 
placing  of  good  stock  on  the  ranch  was  a  good  move, 
or  not? 

"A.    He  thought  it  was  a  good  idea. 

**Q.    Mr.  Houston  thought  it  was,  too? 

"A.     Yes. 

*'Q.  They  talked  about  getting  livestock  to  put 
on  the  ranch?  '*A.    Yes. 

"Q.  Now,  then,  coming  to  the  portion  of  the 
conversation    that    related    to    hunting — what    did 
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[204]  Mr.  Houston  say  about  that  subject,  if  you 

can  recall? 

"A.  Just  what  a  good  time  he  had  and  the  bag 
limit  he  got. 

"Q.  His  conversation — was  it  restricted  to  past 
hunts  or  future  hunts'?  "A.    Both. 

"Q.    You  said  a  minute  ago  he  said  something 

about  what  kind  of  limits — how  good  the  hunting 

had  been,  and  things  like  that? 

^'A.    Yes. 

j 

"Q.     Did  he  have  reference  to  the  preceding  fall?   ^ 

''A.  Yes.  They  were  plainting  gi^ain  so  they 
could  make  it  good  himting  down  on  the  ranch. 

**Q.  I  wish  you  would  repeat  that  answer.  They 
were  talking  about  grain?  *'A.    Yes. 

"Q.     Tell  us  again  what  you  said. 

"A.  They  were  talking  about  the  grain  and 
where  they  planted  it,  so  they  could 

"Q.  (Interrupting)  The  grain  was  in  the 
ground,  as  I  understand  your  testimony,  when  this 
conversation  took  place  in  Mr.  Houston's  office? 

"A.    Yes. 

''Q.  And  they  planted  the  grain  expecting  a 
visit  from  the  ducks  and  geese?  [205] 

"A.    Yes. 

"Q.    When  the  crop  came  up,  is  that  right? 

*'A.    Yes. 

'*Q.  And  that  would  be  the  1954  crop,  would 
it  not?  "A.     Yes. 

"Q.  Now,  you  testified  a  while  ago  that  in  talk- 
ing hunting,  Mr.  Houston  was  talking  about  the 
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past,   and  was   talking  about   the   future.   By  the 
future  you  mean  his  remarks  about  the  grain  crop 
and  the  availability  of  feed  for  the  1954  duck  and 
goose  flight?  "A.    Yes. 

"Q.  Did  he  make  any  other  reference  to  hunt- 
ing? 

^'A.     Stocking  the  pond  with  fish. 

"Q.     Where  is  this  pond  located,  do  you  know? 

''A.  I  think  they  were  referring  not  to  a  pond, 
but  the  river  between  the  two  cabins. 

*'Q.  Now,  going  back  to  1953,  and  the  years 
prior  thereto,  was  it  the  customary  practice  for 
anyone,  including  the  State  of  Oregon,  to  plant 
fish  in  that  Sprague  River  that  runs  down  by  the 
cabins?  '^A.    Yes. 

"Q.  Now,  for  the  benefit  of  this  record,  this 
Sprague  River  is  by  these  cabins  about  forty  miles 
west  of  Lakeview?  "A.    Yes.   [206] 

"Q.    What  direction  does  Sprague  River  rim? 

"A.    West. 

^'Q.     Comes  out  of  what  direction? 

"A.    East. 

'^Q.  And  you  mentioned  a  while  ago  that  your 
father  had  a  cabin  out  there.  Is  that  right? 

''A.     That's  right. 

''Q.     Situated  near  or  far  away  from  the  stream? 

"A.    Near. 

*'Q.  How  far  away  and  what  direction  was  the 
cabin  of  Mr.  Houston? 

"A.    About  a  mile  east. 

"Q.    Up  the  stream?  ''A.    Yes. 
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"Q.  Is  that  good  fishing  water  between  the  tw^ 
cabins'?  "A.    Yes. 

"Q.  Coming  back  to  the  year  1953  and  prio] 
thereto,  what  was  done  by  whom  to  plant  or  stocl 
the  stream  with  fish? 

''A.  They  were  planning  to  stock  the  fish  be-i 
tween  the  two  cabins. 

"Q.    I  am  talking  about  before  that. 

"A.     They  had  stocked  it  once  before. 

"Q.     Who  are  'they'?  [207] 

"A.  Mr.  Houston  and  Mr.  Utley,  and  I  believe 
Mr.  Wilkes  was  in  on  that,  too. 

''Q.  Where  did  they  obtain  those  fish,  if  you 
know?  "A.     I  don't  know. 

"Q.    Who  brought  them  in  and  how? 

''A.     They  brought  them  in  in  trucks. 

"Q.    Do   you   know  whether   or  not  they  were  t 
State  of  Oregon  fish,  or  a  private  supply? 

"A.    Private  supply. 

**Q.    In  about  what  year  had  they  done  that? 

"A.    About  1950. 

"Q.  As  I  recall  your  testimony  before  limch,  at 
the  time  you  and  your  father  visited  the  office  of 
Mr.  Houston  in  San  Francisco  in  January,  1954, 
they  talked  of  plans  of  restocking  this  Sprague 
River,  is  that  right?  *'A.     Right. 

"Q.  Just  tell  us  what  they  said  about  it.  That 
is  the  best  way  to  bring  it  out,  I  think. 

"A.  They  were  talking  about  doing  the  same 
thing  next  year. 

''Q.    What  did  Mr.  Houston  say  about  it? 
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"A.  I  can't  remember  their  exact  conversation 
or  words. 

"Q.    What  did  they  say  in  substance?   [208] 

^'A.  That  the  stream  had  been — a  few  of  the 
holes  had  been  dynamited  and  had  killed  quite  a 
few  fish,  and  they  were  going  to  restock  it. 

"Q.  Do  you  mean  Mr.  Houston  or  your  father 
dynamited  it? 

"A.    No.  Someone  else. 

^'Q.  Speaking  now  about  Mr.  Houston,  did  they 
talk  about  the  cost  of  restocking  the  stream? 

"A.    I  couldn't  say. 

"Q.    Did  they  talk  about  sharing  or  dividing  the 
cost  between  themselves  or  with  others? 
y   *'A.    Yes.  With  Mr.  Wilkes. 

"Q.  This  restocking  was  to  be  done  in  what 
year?  "A.     19,54. 

''Q.     This  conversation  took  place  in  your  pres- 
ence in  January,  1954,  is  that  right? 
P    "A.    Yes.  Or  December  just  before. 

"Q.    You  spoke  about  the  East- West  game? 
I    ^'A.    Yes. 

"Q.    Had  you  gone  to  the  game? 

"A.     No.  It  was  before  the  game. 

*'Q.  Would  you  describe  it  as  being  in  the 
Christmas  holidays  or  New  Year's  holidays? 

"A.    Yes. 

"Q.  The  fishing  season  started,  I  understood 
you  [209]  to  say,  generally  speaking,  the  first  of 
May?  ''A.    Yes. 

"Q.    What  was  their  planning  regarding  hav- 
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ing  the  fish  in  the  stream  by  the  time  the  season 

opened? 

"A.     I  don't  know  about  that. 

"Q.     They  didn't  say? 

"A.     They  didn't  say. 

"Q.  Do  you  recall  any  other  subjects  talked 
about  in  that  visit  that  you  and  your  father  made 
to  Mr.  Houston's  office  insofar  as  any  business 
matters  or  activities  were  concerned? 

"A.     No.  It  was  mostly  social. 

"Q.  Now,  this  morning  Mr.  Clausen  used  the 
words  Mekyll  and  Hyde'  and  asked  your  opinion  as 
to  whether  you  would  fit  them  to  Mr.  Houston. 
Just  what  did  you  have  in  mind?  Will  you  elabor- 
ate on  the  answer  you  gave  him  so  we  can  have 
the  record  show  exactly  what  you  have  reference 
to?  Did  you  ever  read  the  story  about  Jekyll  and 
Hyde? 

"A.  Yes.  His  manner  of  dress  and  in  being  so 
very  quiet  dowm  there  and  quite  noisy  up  here. 

"Q.  As  Mr.  Clausen  said  at  the  begimiing  of 
the  taking  of  the  deposition  of  the  gentleman  who 
preceded  you,  and  he  may  have  said  as  much  when 
we  commenced  taking  your  deposition — he  stated 
the  defenses  in  [210]  this  case.  I  will  refresh  your 
memory.  Even  though  he  may  have  done  so,  the 
first  defense  of  the  Insurance  Comi)any  relates  to 
certain  alleged  misrepresentations  by  Mr.  Plouston 
as  to  the  nature  and  scope  of  his  drinking  appetite. 
The  second  answer  admits  that  Mr.  Houston  died 
on  February  22,  1954,  but  it  goes  on  to  say  this, 
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and  I  quote  from  Paragraph  III  of  the  Second 
Affirmative  Defense:  'That  the  death  of  said  Wil- 
Uam  M.  Houston  on  or  about  February  22,  1954 
resulted  from  suicide.'  Now,  you  say  that  Jekyll 
and  Hyde  expression  you  used  was  in  reference  to 
his  manner  of  dress,  etc.? 

"A.     (Nods  head) 

"Q.  As  I  understand  your  testimony,  you  never 
saw  him  but  once  in  his  own  home  town,  which 
was  San  Francisco,  is  that  right '? 

''A.  No.  I  have  seen  him  several  times,  but  that 
was  the  only  time  I  went  to  his  office. 

"Q.  Where  else  did  you  see  Mm  in  San  Fran- 
cisco ? 

"A.  In  our  hotel.  Every  time  we  went  down  we 
always  went  out  somewhere. 

*'Q.  In  other  words,  the  two  families  would 
grab  a  date  together.  Would  his  wife  and  daughter 
accompany  him? 

''A.  No.  Father  has  been  down  several  times, 
but  Charlotte  has  always  been  out  of  town  when 
I  was  down  there  with  my  husband.  [211] 

"Q.  So  you  and  your  husband,  or  father,  and 
Mr.  Houston  would  get  together  for  a  social  hour 
or  something?  "A.     Yes. 

"Q.  And  what  was  the  nature  of  his  dress  at 
that  time? 

''A.     Very  proper — business  suit. 

"Q.  He  wore  a  business  suit  at  this  visit  to 
the  office,  as  you  recall?  "A.    Yes. 

*'Q.     So  as  I  understand  your  testimony,  when 


278         The  Canada  Life  Assurance  Co.  vs. 

(Deposition  of  Virginia  Wilkerson.) 
you   were   referring   to   the   descriptive   words   of 
*Jekyll  and  Hyde'  of  Mr.  Clausen,  you  were  in  no 
way  referring  to  his  mental  condition? 

''A.    No. 

"Q.  Going  back  to  that  last  fall  when  Mr.  Hous- 
ton was  here,  and  I  am  talking  about  the  fall  of 
1953 — you  testified  that  you  were  out  on  deer  hunt- 
ing parties  that  fall  with  him  and  you  went  out 
to  Plush  once  to  a  duck  hunt.  Is  that  right? 

"A.    Yes. 

"Q.  Hid  you  go  on  any  other  duck  and  goose 
hunting  trips  with  him  that  fall?  "A.    Yes. 

"Q.  What  valley  or  valleys  were  they  taken 
to?  [212] 

"A.  Right  behind  the  house — the  Bernard 
Ranch. 

*'Q.  You  have  good  shooting  within  a  short 
distance  of  your  home,  do  you  not? 

"A.    Yes. 

"Q.    About  how  far  from  there? 

"A.    About  a  mile. 

'^Q.    At  the  so-called  Bernard  Ranch? 

"A.    Yes. 

"Q.  Your  father's  firm  has  an  interest  in  that 
ranch?  '*A.    Yes. 

**Q.     It  o^vns  it,  does  it  not? 

^'A.    Yes. 

"Q.  Now,  in  the  course  of  those  associations 
with  ]Mr.  Houston  in  the  fall  months  of  1953,  at 
any  time  or  any  place  here  in  Lake  County  did 
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he  and  yourself  and  others  who  were  present  dis- 
cuss, say,  politics?  "A.     Yes. 

"Q.  Did  Mr.  Houston  participate  in  those  dis- 
cussions? ''A.    Yes. 

"Q.  Were  his  remarks,  viewpoints,  and  com- 
ments, in  your  opinion,  rational  regarding  that 
subject?  "A.    Yes. 

''Q.  Now,  in  the  course  of  the  associations  that 
you  had  with  Mr.  Houston  and  his  hunting  com- 
panions and  [213]  dinner  companions  during  the 
fall  of  1953,  were  such  subjects  as  the  stock  and 
bond  market  or  the  stock  market  or  investments 
discussed?  "A.    Yes. 

"Q.  And  did  Mr.  Houston  take  a  part  in  those 
discussions  ?  "A.    Yes. 

"Q.  And  did  he  in  the  course  of  participating 
therein  express  his  opinion  as  to  the  value  or  lack 
of  value  of  different  stocks  and  bonds  that  could 
be  bought  or  were  available,  and  in  the  course  of 
his  discussion  did  he  give  reasons  why  he  thought 
a  certain  stock  might  be  good  or  another  one  might 
be  bad  or  doubtful? 

"A.    Yes.  He  discussed  it  like  anyone  would. 

"Q.  In  the  course  of  listening  to  his  discussions 
of  that  subject,  stock  and  bonds  and  the  stock 
market,  did  you  gain  the  impression  that  his  re- 
marks, his  viewpoints  and  opinions  were  those  of 
a  rational  person?  **A.    Yes. 

"Q.  Now,  upon  that  same  type  of  occasion,  were 
public  affairs, — by  that  I  mean  the  national  pic- 


280         The  Canada  Life  Assurance  Co.  vs. 

(Deposition  of  Virginia  TVilkerson.) 

ture,  world  affairs — did  they  enter  into  discussions 

from  time  to  time?  ''A.    Yes.   [214] 

"Q.  Did  Mr.  Houston  express  himself  upon 
these  occasions  as  to  such  subjects'? 

"A.    Yes. 

"Q.  And  was  his  conversation  and  his  opinions 
at  that  time  on  that  subject  rational,  in  your 
opinion  ?  "A.    Yes. 

"Q.  Now,  you  have  testified  that  over  the  10 
years  that  you  knew  Mr.  Houston  that  he  was  at- 
tracted to  this  commimity  primarily  because  of 
hunting  and  fishing.  Is  that  a  correct  statement 
to  make?  '^A.    Yes. 

"Q.  And  I  assume  from  that  that  it  is  reason- 
able to  say  that  midlife  and  wildlife  problems 
interested  him.  Is  that  right?  "A.    Yes. 

"Q.     A  fair  statement  to  make? 

"A.    (Nods  head) 

"Q.  In  the  course  of  your  acquaintance  with 
him  over  that  10-year  period,  did  you  ever  hear 
him  discuss  his  opinions  as  to  our  various  species 
of  wildlife  and  what  should  be  done  to  improve 
their  habitat,  or  what  should  be  done  to  encourage 
them  to  multiply,  or  what  might  be  done  to  protect 
them  from  predators,  etc.?  Did  you  ever  hear  him 
discuss  those  subjects?  "A.     Yes.   [215] 

*'Q.  Were  his  discussions  upon  that  subject,  in 
your  opinion,  rational?  *'A.     Yes. 

"Q.  Now,  going  back  to  when  you  first  met  him, 
at  the  beginning  of  this  8,  9,  or  10-year  period  and 
taking  these  subjects  that  I  have  enumerated  here, 
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and  comparing  his  remarks  of  8,  9,  or  10  years  ago 
with  his  remarks  during  the  last  several  months 
that  he  was  a  visitor  here  in  the  Lakeview  com- 
mimity,  did  you  see  any  difference  or  any  contrast 
as  to  the  quality  of  his  mental  attitude  toward 
thinking  out  and  discussing  these  problems'? 

"A.  Well,  he  was  more  enthused  because  he 
was  acquiring  property. 

"Q.  Acquiring  property  here?  Enthused  about 
the  Lakeview  community"?  "A.     Yes. 

''Q.  Upon  such  subjects  as  wildlife,  the  stock 
market,  or  anything  of  that  nature,  was  there  any- 
thing in  his  discussions  of  the  last  few  months  you 
knew  him  that  led  you  to  be  alarmed  or  suspicious 
of  his  mental  outlook  on  life  or  on  those  subjects? 

"A.     (Shakes  head) 

"Q.  Going  back  to  one  of  the  early  questions 
that  Mr.  Clausen  asked  you  here  today,  and  I  am 
referring  to  [216]  the  question  relating  to  where 
he  asked  you  as  to  whether  or  not  you  were  hostile 
to  this  defense  of  suicide,  you  remember  him  asking 
you  that  question?  You  answered  ^yes'  to  that  ques- 
tion, did  you  not?  ''A.     Yes. 

'^Q.  I  want  you  to  elaborate  and  testify  why 
you  take  that  attitude  to  the  claim  that  the  man 
shot  himself?'^ 

Mr.  Clausen:  Your  Honor,  to  that  we  object  on 
the  same  ground  as  before.  The  question  is  refer- 
ring to  the  allegations  of  the  Answer  and  in  this 
particular  case  the  vice  is  even  worse.  Not  only  is 
the  witness  asked  an  opinion  as  to  the  allegations 
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in  the  Answer  but  the  witness  here  is  asked  to 
give  an  opinion  as  to  why  the  former  answer  on 
that  subject  was  given.  In  other  words,  it  would  be 
al^gumentative.  The  question  was  asked  the  wit- 
ness why  the  answer  was  given,  which  itself  is 
argumentative  and  is  even  going  further  than  that, 
Your  Honor.  It  is  asking  a  reason  why  on  a  matter 
of  opinion,  so  we  object  on  that  ground. 

Mr.  Angell:  May  I  answer  that?  I  think  your 
objection  would  he  good,  Mr.  Clausen,  I  do  not 
think  that  either  expert  or  lay  testimony  as  to 
whether  one  thinks  one  committed  suicide  is  a  valid 
question.  However,  when  anyone  opens  the  door 
on  this  subject  on  direct  examination,  I  think  it 
is  quite  proper  then  for  the  other  side  to  find  out 
what  they  meant  by  it,  and  Mr.  Clausen,  in  taking 
this  deposition,  [217]  said: 

"You  are  aware  of  the  suit  now  pending,  in 
which  you  are  giving  testimony,  in  which  Mrs. 
Charlotte  Houston  is  suing  the  Canada  Life  Assur- 
ance Company,  the  Assurance  Company  raising  the 
defense  of  suicide,  one  of  the  defenses.  Do  you 
consider  yourself  hostile  to  that  defense?" 

The  answer  is  "Yes." 

Now,  here,  Mr.  Cooper  is  merely  asking  her  what 
she  meant  when  she  said,  "Yes"  in  answer  to  a 
question  asked  by  counsel  for  the  Canada  Life.  I 
submit  on  cross-examination  one  has  the  right  to 
ask  the  witness  what  they  meant  by  an  answer 
they  gave  to  a  question  asked  by  the  counsel  whose 
witness  she  was. 


II 
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Mr.  Clausen:  In  answer  to  that,  Your  Honor, 
may  I  point  out  that  the  purpose  of  the  question 
of  my  son  in  putting  this  to  the  witness  was  evi- 
dently because  the  witness  was  a  long-time  friend 
of  the  family  and  the  decedent  and  the  question 
was  to  establish  the  relationship,  in  other  words, 
the  witness  was  hostile  to  the  defense  or  any  de- 
fense from  the  relationship  and,  under  Rule  43-B 
of  this  court,  that  having  been  established,  we  then 
can  proceed  in  a  different  fashion,  and  that  was 
the  purpose  of  laying  the  foundation. 

Now,  here,  the  question  he  was  asking  says:  ''I 
want  [218]  you  to  elaborate  and  testify  why  you 
take  that  attitude  to  the  claim  that  the  man  shot 
himself." 

Well,  Your  Honor,  I  say  that  that  is  a  wide- 
open  door,  it  is  calling  for  opinion  and  conclusion, 
it  is  asking  for  an  opinion  on  the  very  fact  that 
Your  Honor  is  supposed  to  find. 
■'  The  Court:  The  objection  will  be  overruled.  He 
may  answer. 

Mr.  Angell:    (Reading) 

"Q.  I  want  you  to  elaborate  and  testify  why 
you  take  that  attitude  to  the  claim  that  the  man 
shot  himself. 

"A.  It  is  my  own  personal  feeling  that  he  didn't 
do  it. 

"Q.  Do  you  base  that  feeling  on  this  10  years  of 
acquaintanceship  with  the  man? 

"A.     Yes" 

Mr.  Clausen :    Now,  Your  Honor,  may  I,  vdthout 
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interrupting,  to  save  the  Court's  time,  have  my  ob- 
jection run  to  this  line  of  interrogation?  I  am 
speaking  specifically  of  opinion  evidence  as  to 
whether  the  man  did  or  did  not  shoot  himself 
deliberately. 

The  Court:    AVhat  is  the  purpose  of  the  offer? 

Mr.  Angell:  The  pui-pose  of  the  offer  is  that 
the  question  is  only  following  up  on  what  Mr. 
Clausen  himself  opened  up,  Your  Honor.  [219] 
He  says  it  was  put  in  to  show  the  lady  was  a  ten- 
year  friend  of  the  Houstons.  Well,  of  course,  the 
simple  way  to  do  that  is  just  to  ask  the  lady 
whether  she  had  been  a  friend  of  the  Houstons  for 
ten  years.  He  didn't  ask  that.  He  asks  the  question 
whether  she  was  hostile  to  the  defense  in  this  case 
of  suicide  and  her  answer  says  she  was. 

Now,  then  he  says — well,  on  cross,  "Would  you 
say  why  you  are  hostile  to  it?"  And  she  says:  "My 
own  personal  feeling  that  he  didn't  do  it." 

Now,  he  then  goes  on:  "Do  you  base  that  feeling 
on  this  ten  years  of  acquaintanceship  with  the 
man  ?" 

Now,  it  is  all  directed  to  why  she  answered  that 
question  on  direct  that  way. 

The  Court:  For  that  limited  purpose,  I  will 
allow  it.  Let  the  record  stand. 

Mr.  Clausen:  Your  Honor,  may  I  just  make 
this  clear 

The  Court:    Yes. 

Mr.  Clausen:  I  want  the  record  clear  that,  I 
didn't  want  your  Honor  to  be  misled  by  counsel, 
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he  has  referred  to   "he   asked"   and   ''he   asked." 
These  questions  here  that  he  is  asking  were  not 
asked  by  my  son.  These  were  asked  by  Mr.  Angell's 
corresponding  counsel  there. 

Mr.  Angell:  The  question  that  I  referred  to  as 
"he  asked"  was  a  question — was  questions  which 
your  son  as  counsel  for  Canada  Life  asked  this 
lady  when  he  first  started  [220]  out,  and  he  said: 
"Do  you  consider  yourself  hostile  to  that  defense  f 
Just  before  that  he  had  stated  that  one  of  the  de- 
fenses was  the  claim  that  Mr.  Houston  had  com- 
mitted suicide.   The  witness  answered  "Yes." 

Now,  as  I  said  before,  I  do  not  take  the  position 
that  this  witness  is  qualified  to  testify  whether  Mr. 
Houston  committed  suicide  or  didn't  or  whether 
it  was  accidental  or  wasn't.  All  I  am  saying  is  that 
counsel  for  the  defendant  here,  having  opened  up 
the  subject  to  what  her  attitude  was,  not  towards 
whether  she  was  a  friend  or  whether  she  was  hostile 
— lots  of  friends  are  not  hostile;  they  like  to  tell 
the  truth  whenever  they  are  a  witness — but  she  was 
asked  whether  she  was  hostile  to  the  defense  of 
suicide  in  this  case. 

Mr.  Clausen:  I  know  all  that,  Mr.  Angell.  The 
point  I  am  making  is  to  clarify  and  make  very 
clear 

The  Court:  I  can  indicate  to  you  now  that  I 
am  limiting — your  position  that  is  calling  for  the 
opinion  and  conclusion  of  this  witness,  your  legal 
position  is  correct — I  have  limited  this  testimony 
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for  the  purpose  of  the  offer,  the  explanation  of 

testimony  that  has  gone  pre^dously. 

Mr.  Clausen:  All  right.  These  questions  on  page 
28  were  not  asked  by  my  son  and  were  asked  by 
counsel  for  Mr.  Angell. 

The  Court:    Yes. 

Mr.  Angell:  I  think,  Mr.  Clausen,  the  point  is 
this,  that [221] 

Mr.  Clausen:  The  court  has  ruled.  I  am  sitting 
down. 

Mr.  Angell:     All  right.  Then  we  will  go  on: 

"Q.  Do  you  base  that  feeling  on  this  ten  years 
of  acquaintanceship  with  the  man? 

''A.    Yes. 

"Q.  Now,  in  response  to  another  question  by 
Mr.  Clausen,  you  said  in  words  or  in  substance 
that  Mr.  Houston  was  selfish,  and  you  went  on  to 
say  that  he  wasn't  considerate  of  others.  This  is 
about  what  you  said,  was  it  not? 

"A.    Yes. 

"Q.  Would  you  care  to  qualify  that  answer  by 
telling  us  whether  or  not  in  the  use  of  the  word 
^selfish'  you  meant  that  he  was  selfish  with  his 
worldly  goods? 

"A.     I  don't  understand  the  question. 

"Q.  When  you  said  he  was  selfish,  did  you 
mean  to  imply  that  somebody  might  hit  him  up 
for  a  loan  and  be  refused  or  somebody  might  want 
to  borrow  a  car  and  be  refused? 

"A.    No. 
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"Q.  Did  you  ever  see  Mr.  Houston  down  here 
at  the  annual  Rotary  Ckib  livestock  auction? 

*'A.    Yes. 

"Q.  Did  you  ever  him  make  one  or  more  pur- 
chases there?" 

Mr.  Angell :  There  is  apparently  a  word  omitted 
there. 

"A.    Yes. 

"Q.  And  based  upon  your  acquaintanceship  in 
the  community,  [222]  can  you  tell  us  briefly  what 
the  money  is  used  for  that  is  paid  in  there  for 
purchases  at  the  Rotary  Junior  livestock  sale? 

"A.  To  give  the  children  a  chance  to  raise  stock 
and  to  forward  agriculture. 

''Q.     And  livestock   raising? 

''A.    And  livestock  raising. 

"Q.  Isn't  it  true  that  the  money  paid  in  by 
purchases  is  paid  on  to  the  children  as  a  reward 
for  their  efforts  or  their  activities? 

^'A.    Yes. 

"Q.  So  when  you  say  Mr.  Houston  was  selfish, 
you  weren't  referring  to  an  action  of  that  kind? 

^'A.    No. 

"Q.     You  would  say  he  was  unselfish? 

"A.    Yes. 

*'Q.  As  I  understand  your  testimony,  you  are 
restricting  your  use  of  the  word  to  some  personal 
habits  of  coming  into  the  house  as  a  guest  and  not 
cleaning  the  mud  off  his  shoes,  or  something  like 
that?  ^'A.    Yes. 

''Q.     Now,   these   frequent  hunting  and  fishing 
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trips  you  say  you   and  members  of  your  family 
took  with  Mr.  Houston  over  the  years,  they  cost 
a  few  dollars,  didn't  they,  for  gas,  oil,  and  trans- 
portation and  giiib,  isn't  that  true*? 

"A.     Yes."  [223]  ^ 

The  Court:    Pardon  me.  How  many  pages  have 
you  got  left? 

Mr.  Angell:     Beg  your  pardon? 

The  Court:    How  many  pages  do  you  have  left? 

Mr.  Angel :    Quite  long.  Must  be  at  least  ten  or 
twelve  more. 

The  Court:    We  will  take  a  recess  until  two. 
(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.)   [224] 

Mr.  Clausen :    May  I  interrupt  the  reading  of  the 
deposition  by  calling  a  doctor  out  of  turn? 

Mr.  Angell:    We  will  have  no  objection. 

Mr.   Clausen:     Dr.  Bennett,   will  you  step  for- 
ward, please? 

A.  E.  BENNETT 
called  as  a  witness  on  behalf  of  the  defense;  sworn. 

The  Court:    Your  full  name,  Doctor? 

A.     A.  E.  Bennett. 

The  Court:    Where  do  you  reside? 

A.    Berkeley. 

The  Court:     Your  business  or  your  occupation 
is  that  of  a  physician?  A.    Yes,  sir. 

The  Court :    Do  you  specialize  in  some  particular 
activity  ? 

A.     In  neurology  and  psychiatry. 

The  Court:     Take  the  witness. 


I 


Charlotte  S.  Houston  289 

(Testimony  of  A.  E.  Bennett.) 

Direct  Examination 

Mr.  Clausen :  Q.  You  are  duly  licensed,  are  you, 
Dr.  Bennett,  as  a  physician  and  surgeon  in  the 
State  of  California'?  A.    Yes,  sir. 

Q.  And  you  are  a  graduate  of  what  school  or 
colleges,  Doctor?  [225] 

A.     The  University  of  Nebraska. 

Q.  And  in  connection  with  your  chosen  work, 
have  you  taken  certain  post-graduate  training? 

A.    Yes,  sir. 

Q.    And  what  schools  or  colleges.  Doctor? 

A.  I  served  in  hospitals  in  Philadelphia  con- 
nected with  the  University  of  Pennsylvania  and 
Johns  Hopkins  Medical  School,  three  years  post- 
graduate training  in  neurology  and  psychiatry. 

Q.  And  in  that  regard,  also,  are  you  licensed  in 
any  other  states? 

A.     California  and  Nebraska. 

Q.     Are  you  on  any  so-called  national  boards? 

A.     Well,  I  don't  know  quite  what  you  mean. 

Q.    Well,  do  you  belong  to  any  national  boards? 

A.  Well,  I  am  a  certified  sjoecialist  in  neurology 
and  psychiatry  by  the  American  Board  of  Neuro- 
logy and  Psychiatry. 

Q.  And  do  you.  Dr.  Bennett,  belong  to  any  so- 
cieties, medical  societies,  in  connection  with  your 
medical  practice  and  specialty? 

A.    Yes,  a  good  many. 

Q.     Could  you  list  a  few.  Doctor? 

A.  Well,  I  am  a  fellow  in  the  American  Psych- 
iatric Association,  and  have  been  a  member  of  the 
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Q.  In  your  present  work,  Doctor,  do  you  treat 
some  of  those  people  for  those  tendencies? 

A.     Yes.  That's  the  major  part  of  our  work. 

Q.  For  example,  are  some  of  those  people  so 
afflicted  with  suicidal  tendencies,  those  Avho  the 
majority  of  x^ersons  would  say  should  be  satisfied 
with  their  lot  in  life,  but  nevertheless  do  have  the 
suicidal  tendencies? 

A.  Oh,  yes.  That  doesn't  have  too  much  to  do 
with  the  question  of  suicide.  It's  a  question  of 
mental  illness. 

Q.  In  what  types  of  personalities.  Doctor,  do 
you  categorize  this  malady  types,  in  that  regard, 
of  those  who  have  suicidal  tendencies? 

A.  Well,  in  general,  the  bulk  of  them  fall  into 
the  depressive  reactions,  people  with  morbid  de- 
pressive reactions  are  more  prone  to  suicide  than 
others,  but  we  do  also  see  them  in  other  conditions, 
organic  brain  diseases  and  delirious  states  and 
others  that  aren't  obviously  depressed,  but  the  large 
majority  come  in  the  depressive  group. 

Q.  Are  there  some  types.  Doctor,  who  are  both 
depressed  and  then  at  other  times  sort  of  happy- 
go-lucky  and  combine  those  two  moods  with  a  cer- 
tain amount  of  drinking? 

A.  Yes,  that's  a  very  common  form  known  as 
the  manic-depressive  [229]  type,  in  which  they  have 
periods  of  moods  of  elation  and  periods  of  de- 
pression, and  if  they  are  alcoholic  those  phases  are 
■exaggerated  with  them,  as  a  rule. 

Q.     Could  such  a  person  apparently  be  one  who 
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loved  life,  be  happy  at  home,  happy  and  successful 

in  business,  and  yet  have  suicidal  tendencies? 

A.    Yes,  that  is  correct. 

Q.  Now,  into  that  category,  Doctor,  what  is  the 
name  of  the  personality  that  would  be  of  that  type  ? 

A.  Well,  we  speak  of  those  as  cyclothymic  per- 
sonalities, individuals  who  are  subject  to  mood 
swings,  either  elation  or  depression,  that  go  beyond 
the  normal.  When  it  becomes  excessive,  then  we 
have  a  phase  we  speak  of  as  hypomania.  And  when 
it  becomes  full-blown,  so  that  their  judgment  is 
impaired  or  that  they  are  unable  to  make  adjust- 
ments, then  they  become  psychotic  and  we  speak 
of  them  as  suffering  from  manic  psychosis — manic- 
depressive  psychosis,  but  the  category  is  the  cyclo- 
thymic type  of  personality. 

Q.     That  is  what  you  call  the  cyclothymic? 

A.     Cyclothymic. 

Q.  Cyclothymic.  Now,  that  particular  type.  Doc- 
tor, is  that  type  subject  to  swings  from  depression 
swings  to  feelings  of  remorse  on  occasions'? 

A.  Yes,  over-react  to  depressive  swings,  par- 
ticularly with  alcohol  or  they  can  go  the  other 
way,  go  into  the  elated  phase.   [230] 

Q.  Now,  Doctor,  just  so  we  may  know  your  own 
experience,  in  how  many  cases  have  you  treated 
those;  could  you  enumerate  how  many  cases  such 
as  that  you  have  personally  handled? 

A.    Many  hundreds;  I  couldn't  give  an  estimate. 

Q.  On  occasions  do  people  of  that  kind  have 
certain  things  that  would  trigger,   as  it  were,  at 
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the  moment  some  part  of  their  body,  so  that  they 

would  take  their  own  life? 

A.  Trigger  some  part  of  the  body?  Could  you 
clarify  that? 

Q.  What  I  had  in  mind,  Doctor,  a  person  such 
as  that  particular  type  that  you  have  mentioned, 
subject  to  these  things,  and  who,  for  example, 
might  be  fatigued  or  frustrated  or  under  strain  or 
have  had  interference  with  normal  sleep  and  rest, 
in  such  a  type  of  personality  as  you  have  indicated 
exists  would  there  be  in  those  things  that  I  have 
enumerated  something  which  might  upset  the  bal- 
ance of  the  person? 

A.  I  think  in  a  general  way  that  that  is  coiTect, 
that  excessive  mental  strain  or  fatigue  or  physical 
fatigue  might  trigger  or  set  off  one  of  the  overt 
other  reactions,  but  frequently  it  is  responsible — I 
mean,  without  any  evident  or  obvious  reason  for  it. 

Q.  And  then  on  those  occasions  is  it  your  ex- 
perience that  those  people  would  take  their  own 
lives? 

A.    Yes;  in  the  depressive  phase,  yes. 

Q.  That  imbalance  or  that  setting  off  of  the  bal- 
ance of  interference  or  reaction  upon  their  sym- 
pathetic system?  [231] 

A.  Well,  the  emotional  disorder,  depressive  dis- 
order, does  upset  the  sympathetic  nervous  system, 
if  that  is  what  you  mean. 

Q.  Yes.  Now,  Doctor,  assume  a  person  about  50 
years  old,  who  is  married,  with  two  gro^vn — .  By 
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the  way,  let  me  ask  you,  you  were  present  in  the 
courtroom  this  morning,  were  you,  Doctor? 
A.    Yes,  sir. 

Q.    And  I  also  let  you  read  a  deposition  this 
i  morning   of  Jean  Pearson — at  least   you   glanced 

over  that  deposition?  A.     Yes,  sir. 

;       Q.     Now,  Doctor,  assume  a  person  about  50  years 
I  old,   married,   with   two   grown   daughters,   United 
States  manager  of  a  foreign  insurance  company, 
1  the   salary   about   $20,000   a   year,    several   known 
,  pressing    debts,    accustomed    to    having    alcoholic 
'  drinks  before  lunch  and  dinner,  he  is  the  produc- 
!  tive  go-getter  type,  occasionally  traveled,  on  pro- 
i  duction  trips,  getting  out  to  meetings  and  getting 
business  on  these  occasions,  would  also   occasion- 
1  ally  have  alcoholic  drinks;  while  in  San  Francisco 
engaged  in  his  activities  he  is  reserved  and  quiet, 
refined,  although  of  a  friendly  gregarious   extro- 
vert nature,   but  in  Lakeview,   Oregon,   while   on 
]  vacation,  on  hunting  trips,  without  his  wife,  usually 
he  is  in  an  exhilarated  mood;  the  difference  in  his 
demeanor  from  the  San  Francisco  conduct  may  be 
described  as  a  ''Jekyll  and  Hyde"  transformation. 
While  in  Oregon  he  dresses  in  cowboy  clothes.  On 
occasion,  for  example,  wears  a  coonskin  cap.  He 
acts  rather  overbearing,  unruly;  for  example,  [232] 
tried  to  serve  himself  in  a  restaurant,  "just  takes 
over,"   acted  in  the   parlance   of  the  street   as   a 
''big  shot."  Monopolizes  conversations,  been  incon- 
siderate of  other  people,  likes  a  roaring  good  time, 
has  been  a  fast  driver,  egotistical,  yet  interested  in 
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social  work,  takes  i^ills  and  has  a  cnre  for  every- 
thing, has  been  concerned  about  his  health.  On  one 
occasion,  for  example,  fired  a  rifle  in  his  host's  real 
estate  office.  Has  gone  imder  the  nickname  of  "Wild 
Bill  Hiccup."  He  would  be  under  the  influence  of 
alcohol  part  of  the  time.  On  occasion  would  begin 
drinking  in  the  morning,  have  drinks  during  the 
day;  accustomed  to  having  drinks  during  the  day. 
Before  his  death  he  was  involved  in  an  automobile 
accident  with  a  woman  passenger,  whom  he  demon- 
strated anxiety  to  get  hurriedly  i)aid,  who  was  paid 
some  thousand  dollars,  who  is  rimiored  to  have 
written  him  since.  His  wife,  at  the  time  of  the 
police  investigation  of  his  death,  February  22,  1954, 
reported  to  the  police  substantially  that  he  had 
periods  of  depression  and  recently  had  been  de- 
pressed, shortly  before  his  death.  His  death  oc- 
curred by  gimshot  wound  through  the  left  breast, 
the  carbine,  the  muzzle  of  the  carbine  pressed 
against  or  right  close  to  his  breast  while  leaning 
over  parallel  to  the  floor;  his  ann  able  to  reach 
to  the  trigger  of  the  car1)ine  so  that  the  body  is 
parallel  to  the  floor  and  the  bullet  goes  up  to  the 
ceiling  straight  up  from  where  the  gun  was  point- 
ing, and  this  was  shortly  after  he  arose  at  about 
[233]  one-thirty  in  the  afternoon  following  a  din- 
ner party  which  had  lasted  until  about  eleven- 
thirty  the  night  before,  at  which  party  he  had 
some  drinks,  one  or  two  or  more  drinks.  At  the 
time  of  his  death  he  is  dressed  in  his  sleeping 
clothes  and  the  shooting  occurred  in  a  lower  remote 
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corner  of  the  basement  of  his  Berkeley  home. 

Now,  from  my  description  and  assumptions  here, 
Doctor,  will  you  tell  me  whether  that  individual 
falls  into  one  of  the  suicidal  types? 

Mr.  Angell:  Just  a  minute.  Your  Honor,  before 
that  is  answered,  may  I  make  my  objection? 

The  Court:     Yes. 

Mr.  Angell:  I  object  to  the  question  upon  the 
ground  it  is  compound,  miintelligible,  assimies  facts 
not  in  evidence,  calls  for  the  conclusion  of  this  wit- 
ness which  is  not  subject  to  expert  testimony,  that 
there  is  no  showing  that  this  doctor  ever  examined 
Mr.  Houston,  and  upon  the  ground  it  is  not  proper 
examination. 

Mr.  Clausen:  If  the  Court  please,  in  answer  to 
that,  I  will  say  that  I  feel  that  it  is  proper  testi- 
mony. The  case  of  McClelland  vs.  Great  Southern 
Life  Insurance  Company,  220  Southwest  2d  515,  it 
was  somewhat  similar  testimony  by  a  physician  of  a 
depressed  state  and  to  the  effect  that  this  physician, 
who  I  believe  was  the  physician  of  the  person,  was 
led  to  believe  the  insured  had  experienced  suicidal 
thoughts.  [234] 

What  I  am  doing  now 

The  Court:  In  that  case  the  doctor  examined 
the  patient? 

Mr.  Clausen:  There  is  a  different  type  of  situa- 
tion as  where  I  believe  in  this  case  the  doctor  was 
the  physician  and  had  examined  the  party  who 
committed  suicide,   your  Honor. 

In  my  present  question,  though,  I  am  addressing 
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these  remarks — or,  rather,  the  question  to  a  man 
far  more  skilled  in  ascertaining  that  particular 
answer  than  he  was  asking  this  doctor  about,  be- 
cause Dr.  Bennett  is  an  expert  by  training,  experi- 
ence and  study  in  this  veiy  field  of  suicidal 
thoughts,  and  I  am  giving  him  the  assumptions, 
your  Honor,  which  the  evidence  in  the  case  demon- 
strates plus  will  demonstrate. 

The  Court:  The  court  is  ready  to  rule.  The  ob- 
jection will  be  sustained. 

Mr.  Clausen:  Q.  Now,  Doctor,  in  the  particular 
type  of — I  believe  you  called  it  cyclothymic  per- 
sonality— would  such  a  type  of  personality  include 
one  who  was  a  successful  businessman? 

A.  Yes,  they  frequently  are  extremely  success- 
ful. 

Q.  Would  such  a  personality  include  a  person 
w^ho  would  be  happy  at  home? 

A.    Would  be  happy  at  home? 

Q.  Yes.  Have  a  happy  home  life  and — appar- 
ently a  happy  home  life. 

A.     Oh,  yes,  that's [235] 

Q.  And  would  such  a  personality  include  also 
one  who  would  apparently — during  the  moments 
of  exhilaration  apparently  love  life? 

A.  Yes,  they  are  very  extroverted  outgoing 
people. 

Q.  Would  such  a  personality  include  one  who 
also  would  have  periods  of  depression  and  perhaps 
have  been  depressed  shortly  before  the  death  by 
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something  that  caused  depression  even  though  that 

something  might  have  been  relatively  trivial? 

A.     Yes,  they  invariably  have  depressive  phases. 

The  Court:  What  does  the  record  disclose  in 
relation  to  depression? 

Mr.  Clausen:  That  tlje  wife  stated  to  the  police 
officers — .  May  I  have  the  report? 

Mr.  Angell:  The  report  isn't  in  evidence,  your 
Honor. 

The  Court:    What  is  it? 

Mr.  Angell:  The  report  which  counsel  is  about 
to  call  the  court's  attention  to  is  not  in  evidence. 

Mr.  Clausen:  Maybe  so,  but  I  am  refreshing 
my  own  recollection  to  answer  his  Honor's  ques- 
tion. 

The  Court:     All  right. 

Mr.  Angell:  I  submit,  you  can't  refresh  your 
recollection  on  something  that  isn't  in  evidence. 

The  Court:  I  inquired  as  to  what  the  evidence 
disclosed  in  reference  to  depressions. 

Mr.  Angell:  Yes.  I  will  answer  that  directly, 
your  [236]  Honor,  here  from  the — that  the  de- 
ceased had  l3een  working  hard  lately  and  usually 
was  depressed  this  time  of  the  year. 

The  Court:    Whose  testimony  is  this? 

Mr.  Clausen:  The  wife  to  the  police  officers  on 
arrival  at  the  scene  after  the  shooting.  Officer  Pine 
and  Officer  Parker,  who  testified  yesterday  morn- 
ing, and  the  period  of  the  year  being  the  time, 
your  Honor,  that  the  evidence  shows,  when  these 
statements  for  the  company  were  due. 
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Mr.  Angell:  May  I  see  what  you  are  reading 
from,  Mr.  Clausen?  What  is  it  that  you  are  read- 
ing from? 

Mr.  Clausen:  This  is  a  memorandum  of  the 
transcript  of  the  hearing  before  the  coroner  and 
was  the  question  that  I  asked  the  officers  yester- 
day morning. 

Mr.  Angell:  If  your  Honor  please,  I  ask  now 
to  strike  the  statement  of  counsel 

Mr.  Clausen:  I  am  answering  his  Honor's  ques- 
tion. 

Mr.  Angell:  May  I  make  my  motion,  Mr.  Clau- 
sen? I  ask  now  that  the  statement  of  counsel  go 
out  as  being  an  incorrect  statement  of  the  record, 
that  the  record  shows  that  counsel  is  reading  from 
a  coroner's  report  which,  your  Honor,  is  not  ad- 
missible in  evidence,  and 

Mr.  Clausen:  I  did  not  quote  this.  I  am  answer- 
ing his  Honor. 

The  Court:    I  asked  what  the  record  disclosed. 

Mr.  Clausen:    Yes,  exactly.  [237] 

The  Court:  What  does  the  record  disclose  in 
that  respect*? 

Mr.  Clausen:  That's  right,  exactly  as  I  stated 
to  your  Honor.  If  there  is  any  question,  I  would 
like  to  have  the  privilege 

The  Court:  I  want  to  refresh  my  own  memory 
in  relation  to  the  matter.  I  don't  recall  it. 

Mr.  Clausen:  All  right.  May  I  have,  then,  the 
reporter  read  back  the  e\ddence  of  Inspector  Pine — 
Mr.  Pine — of  yesterday  morning  ? 


Charlotte  S.  Houston  301 

(Testimony  of  A.  E.  Bennett.) 

The  Court:  However,  I  think  the  best  way  un- 
der the  circumstances  is  to  allow  the  testimony  to 
go  in  over  your  objection  subject  to  your  motion 
to  strike. 

Mr.  Angell:  May  I  have  the  question  read,  your 
Honor?  I  have  forgotten  what  that  question  was. 

The  Court:     Read  it,  Mr.  Reporter. 

(The  record  was  read.) 

Mr.  Angell :  I  now  hold  in  my  hand,  your  Honor 
— I  am  going  to  move  or  ask  that  my  objection  go 
ahead  of  the  answer  on  the  ground  that  it  assumes 
facts  not  in  evidence  in  this  case.  I  here  have  Officer 
Pine's  notes  and  they  are  Defendant's  Exhibit  A, 
which  I  hold  in  my  hand.  I  show  it  to  your  Honor. 
There  is  not  one  single  word  said  in  those  notes 
about  any  depression. 

The  Court:  Give  it  to  counsel  and  let  him  point 
it  out. 

Mr.  Clausen:  These  notes,  if  the  Court  [238] 
please,  are  not  supposed  to  contain  that.  Officer 
Pine,  who  testified  yesterday  morning,  produced 
these  notes  as  being  his  rough  notes.  His  actual 
testimony,  your  Honor,  is  exactly  as  I  have  stated, 
and  I  would  ask  the  court's  permission  to  have  the 
reporter  find  it  right  now. 

The  Court:  We  will  take  a  recess  and  the  re- 
porter can  find  it  during  the  recess. 

(Short  recess  taken.) 

The  Court:  (To  Reporter:)  You  may  read  the 
record. 
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The  Reporter:  (Reading.)  (Testimony  of  Offi- 
cer Pine  on  November  7,  1955:) 

"Q.    All  right.  And  did  you  have  a  talk  with 

her .  Well,  of  course  you  did.  You  obtained  this 

infoimation  from  her?  "A.    Yes. 

''Q.  On  that  occasion  was  anything  said  by  you 
to  her  or  she  to  you  concerning  the  apparent 
motive  of  the  suicide,  any  questions  of  his  action 
and  conduct  of  late?  "A.    Yes. 

"Q.  All  right.  Now,  who  was  present  when  that 
statement  was  made,  Mr.  Pine? 

*'A.    What  statement? 

"Q.  The  statement  by  Mrs.  Houston  to  you  con- 
cerning the  subject  that  I  just  now  asked  you 
about. 

"A.  Well,  there  was  much  conversation.  I  [139] 
don't — I  can't  say  just  who  was  present  at  any  one 
time.  There  was  quite  a  bit  of  conversation. 

"Q.     I  understand. 

"A.     Between    all    of    us. 

"Q.  What  did  ^Irs.  Houston  say  to  you  on  that 
subject,  Mr.  Pine? 

"A.  I  asked  Mrs.  Houston  if  her  husband  had 
at  any  time  threatened  suicide. 

"Q.    Yes.  A.    And  she  said  no,  he  hadn't. 

"Q.    Yes. 

"A.  And  I  asked  her  if  he  had  been  planning 
on  doing  any  shooting  or  going  on  a  hunting  trip. 

"Q.    Yes.^ 

"A.     She  said  he  hadn't. 

"Q.    Yes. 
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^'A.  I  asked  her  if  he  had  been  under  any  emo- 
tional stress  or  if  he  had  any  problem  of  late  that 
would  cause  him  to  do  a  thing  like  that,  and  she 
said — at  the  beginning  she  said  that  he  had  at  times 
suffered  periods  of  depression. 

"Q.     Periods  of  depression  at  times'? 

^'A.    Yes. 

"Q.  And  what  else  did  she  say  on  that  sub- 
ject, Mr.  Pine? 

"A.  She  said,  however,  he  was  in  fine  spirits 
over  the  past  weekend,  he  had  been  in  good  [240] 
spirits  of  late  except  that  he  was  working  hard, 
working  long  hours  getting  out  some  reports  which 
were  a  yearly  function  with  his — in  his  business. 

''Q.  Working  hard,  long  hours,  getting  out  re- 
ports that  were  business  reports  comiected  with  his 
business,  is  that  correct?  "A.    Yes. 

"Q.  Now,  these  periods  of  depression  to  which 
she  referred,  did  she  state  whether  those  periods 
of  depression  occurred  coincident  with  his  work  in 
getting  out  such  reports  for  his  business? 

"A.  Well,  I  just  didn't — she  didn't  elaborate 
and  I  just  didn't  gather  what  her  actual  meaning 
was  by  'i^eriods  of  depression.'  She  said  he  was 
under  stress  at  times,  like  these,  when  he  was  pre- 
paring these  reports." 

The  Court:  Did  you  have  any  knowledge  of 
that  before  you  came  here? 

A.     Did  I  have  knowledge  of  that? 

The  Court :    Of  that  testimony. 

A.    Yes,  I  had  some  knowledge.  I  didn't  have 


304         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  A.  E.  Bennett.) 
the  exact  knowledge  that  I  have  gotten  here  today, 
but  I  had  some  information  to  the  effect  that  the 
Berkeley  police  had  interrogated  her  and  gotten 
some  sort  of  a  statement  about  the  fact  that  he  was 
subject  to  dei^ressive  spells. 

The  Court:    Proceed. 

Mr.  Clausen:  Q.  And  would  a  personality  [241] 
type  that  you  have  mentioned  that  you  call  the 
cyclothymic  type,  Doctor  Bennett,  include  a  person 
who  did  have  periods  of  depression? 

A.    Yes,  sir. 

Q.  And  does  that  personality  type  have  swings 
in  moods  from  a  period  of  depression  to  perhaps 
good  spirits  and  back  again  to  depression? 

A.  Yes,  usually.  They  are  not  on  an  even  keel 
emotionally.  They  are  either — they  either  go  over 
to  the  exhilarated  or  latent  phase  or  depressive 
stage.  They  don't  stay  even,  but  they  are  not  con- 
sistently alternating;  they  don't  have  to  be,  they 
may  be. 

Q.  Is  such  a  personality  type.  Doctor  Bennett, 
prone  to  suicide? 

A.  Yes,  about  15  to  20  per  cent  of  them  end 
up  as  suicide. 

Mr.  Clausen:  15  to  20  per  cent.  You  may  take 
the  witness. 

Mr.  Angell:     No  questions. 

The  Court:     Step  down. 
(Witness  excused.) 

Mr.  Clausen:  May  Doctor  Bennett  be  excused, 
your  Honor  ? 
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Mr.  Angell:    As  far  as  we  are  concerned. 
The  Court:     You  may  be  excused,  Doctor  Ben- 
nett. 

Mr.  Angell :  We  were  reading  the  deposition.  We 
left  off  at  line  22,  but  to  go  back  and  get  con- 
tinuity, let's  step  back  to  line  17. 

VIRGINIA  WILKERSON 

(Reading.) 

"Q.  So  when  you  say  Mr.  Houston  was  selfish, 
you  weren't  referring  to  an  action  of  that  kind. 

''A.     No. 

"Q.    You  would  say  he  was  unselfish? 

"A.    Yes." 

Mr.  Angell:  Now,  we  have  read  that  far.  I  will 
pick  up  the  next  question  where  we  were. 

Mr.  Clausen:     What  page? 

»Mr.  Angell:     Page  29,  on  line  22. 
(Reading.) 

''Q.  As  I  understand  your  testimony,  you  are 
restricting  your  use  of  the  word  to  some  personal 
habits  of  coming  into  the  house  as  a  guest  and  not 
cleaning  the  mud  off  his  shoes,  or  something  like 
that?  "A.    Yes. 

"Q.  Now,  these  frequent  hunting  and  fishing 
trips  you  say  you  and  members  of  your  family 
took  with  Mr.  Houston  over  the  years,  they  cost  a 
few  dollars,  didn't  they,  for  gas,  oil,  and  transpor- 
tation and  grub,  isn't  that  true  ?  "A.     Yes. 

"Q.    Was  Mr.  Houston  ever  stingy  about  pay- 
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the  witness,  asking  the  witness  to  put  a  stamp  on 
that — .  It  is  the  impression  of  the  witness  how  a 
person  did  a  thing,  instead  of  asking  what  the  per- 
son did.  It  would  be  in  my  opinion,  your  Honor, 
subject  to  that  objection. 

The  Court:  The  objection  will  ])e  sustained. 
Develop  the  facts,  whatever  they  be. 

Mr.  Angell:  The  only  way  I  can  develop  the 
facts  here  would  be  through  these  questions.  There 
were  no  objections  made  to  these  questions  at  the 
time  the  deposition  was  taken. 

The  Court :  Well,  you  take  it  that  he  waived  the 
objection?   [246] 

Mr.  Angell:  I  do,  veiy  definitely.  He  didn't 
object  that  it  was  asking  for  the  conclusion  of  the 
witness,  "Tell  us  how  he  handled  such  a  gun,  and 
that  sort  of  thing."  Now,  obviously  it  called  for 
an  objection  to  it,  and  for  him  to  say:  I  object,  it 
calls  for  a  conclusion;  then  the  attorney  obviously 
would  have  backed  up  and  got  it,  elicited  the  in- 
formation, and  said:  What  did  he  do?  And  here 
they  permitted  him  to  go.  This  witness's  deposition 
was  taken  up  in  Oregon,  and  obviously  if  the  ques- 
tion is  not  allowed  the  answer  will  not  go  in.  I 
think  Mr.  Clausen  should  have  made  his  objection 
there,  and  given  the  attorney  the  opportunity  to 
present  the  testimony. 

Mr.  Clausen:    If  the  Court  please 

'    Mr.  Angell:    The  court  is  not  bound  by  it.  It  is 
only  an  observation  of  the  mtness. 

Mr.  Clausen:    If  the  Court  please,  the  stipulation 


Charlotte  S.  Houston  309 

(Deposition  of  Virginia  Wilkerson.) 
of  the  parties  at  the  outset  of  the  deposition  ap- 
pears to  be  this: 

"It  is  stipulated  that  all  objections  to  questions 
propounded  to  the  said  witness  shall  be  reserved 
by  each  of  the  parties,  save  and  except  any  ob- 
jections as  to  the  form  of  the  questions  pro- 
pounded." 

In  other  words,  it  wouldn't  lie  in  my  mouth  now 
to  say  that  it  was  a  leading  question.  That's  all. 
But,  your  Honor,  under  this  stipulation,  which  is 
normal  in  these  cases,  on  the  [247]  reading  of  a 
deposition  we  can  object,  exactly  as  the  stipulation 
said,  to  the  questions. 

Mr.  Angell:  With  two  exceptions,  and  that  is 
the  form  of  the  question,  and  one  of  the  forms  is 
a  leading  question  and  the  other  is  it  calls  for  the 
conclusion  of  the  witness. 

Mr.  Clausen:     No 

The  Court:    Matter  submitted,  gentlemen? 

Mr.  Angell:     Yes. 

The  Court:  The  objection  will  be  sustained.  De- 
velop the  facts,  whatever  they  may  be  in  relation 
to  the  gun,  manner  carried  if  any,  or  if  observed. 

Mr.  Angell:     The  next  question: 

"Q.  Did  he  convey  the  attitude  that  he  was  a 
little  mser  than  some  of  the  rest  of  you,  or  more 
experienced?  Did  he  convey  the  impression  that 
he  was  more  experienced  in  those  things  than  you 
might  bef 

Mr.  Clausen:  Just  a  moment.  We  will  object  to 
that,   your  Honor,   on   the   same   ground,   whether 
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a  man,  a  person,  conveys  an  impression  to  another 
person  for  a  third  person  to  guess  at  what  impres- 
sion the  first  person  conveyed  surely  calls  for  a 
conclusion  and  the  opinion  of  the  mtness,  asking 
the  witness  to  guess. 

The  Coui-t:     Objection  sustained. 

Mr.  Angell:     (Reading.)    [248] 

"Q.  Did  any  children  ever  accompany  you  and 
Mr.  Houston  on  these  himting  trips? 

"A.    Yes. 

"Q.    Whose?  "A.    My  son. 

"Q.  Take  it  back  to  1953.  Did  the  boy  ever  go 
out  on  a  trip  then?  "A.    Yes. 

"Q.     How  old  was  the  boy  then?  I 

"A.     Eleven.  1 

''Q.    He  was  eleven  years  of  age  at  that  time? 

"A.    Yes. 

"Q.  And  Mr.  Houston  was  on  that  hunting  trip 
with  you,  was  he?  "A.     Yes. 

"Q.  And  who  drove  the  vehicle,  between  the 
three  of  you — you  and  the  boy,  or  him,  or  were 
you  in  the  same  vehicle,  same  car? 

"A.  Well,  golly,  we  have  been  deer  hunting  and 
duck  hunting  both.  It  is  hard  to  remember. 

''Q.  When  you  and  the  boy,  your  son,  I  mean, 
and  Mr.  Houston  would  come  back  in  a  motor 
vehicle  from  a  deer  hunt,  what  was  the  practice 
on  your  part  and  your  son's  part,  so  far  as  taking 
safety  precautions  \Yith.  your  fireanns,  before  he 
would  put  them  in  the  car,  or  [249]  did  you  take 
any  precautions? 


Charlotte  S.  Houston  311 

(Deposition  of  Virginia  Wilkerson.) 

"A.  I  had  the  shells  taken  out  of  the  girns  be- 
fore they  were  put  into  the  car. 

*'Q.     Was  that  your  general  practice? 

''A.    Yes. 

^^Q.    Your  boy?  "A.     Yes. 

"Q.  What  was  the  general  practice  of  Mr.  Hous- 
ton?" 

Mr.  Clausen:  To  which  we  will  object,  if  the 
court  please,  on  the  ground  no  foundation  has  been 
laid  and  it  would  be  irrelevant  in  this  matter.  We 
are  not  concerned  with  something  that  happened  up 
in  Oregon.  We  are  concerned  with  what  happened 
on  February  22,  1954. 

Mr.  Angell:  The  same  statement,  the  objection 
was  waived  to  the  form.  It  is  a  proper  question 
and  answer.  No  objection  is  made  as  to  what  her 
practice  was.  When  Mr.  Houston's  practice  comes 
in,  he  gets  up  and  objects. 

The  Court:    The  objection  will  be  overruled. 

Mr.  Angell:     (Reading.) 

"Q.  What  was  the  general  practice  of  Mr.  Hous- 
ton? 

''A.     He  didn't  do  it." 

''Mr.  Cooper:     I  believe  that's  all." 

Mr.   Clausen:     I  will  proceed.   This  is   redirect 
examination.  Now  I  will  ask.  (Reading.)  [250] 
"Redirect  Examination  by  Mr.  Clausen : 

"Q.  Mr.  Cooper  just  asked  you  the  basis  for 
this  feeling  of  hostility.  Isn't  it  true  that  the  cause 
of  part  of  that  feeling  is  your  friendship  with'  the 
Houston  family?  ''A.     No. 
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''Q.     Would  you  prefer  to  find " 


Mr.  Clausen:  This  question  was  not  answered. 
Then  Mr.  Cooper  interrupted. 

"Mr.  Cooper:  Just  a  niinute.  Were  you  present 
when  the  man  died?" 

Mr.  Angell :  Just  a  minute.  I  ask  the  other  ques- 
tion be  read. 

Mr.  Clausen:  I  will  read  the  question.  There  is 
no  answer  to  it. 

"Q.  Would  you  prefer  to  find  that  the  Plain- 
tiff should  recover  in  this  case,  Mrs.  Charlotte 
Houston?"  There  is  no  answer  to  that,  your  Honor. 
Then  Mr.  Cooper — .  The  reason  for  it  is  that 
Mr.  Cooper  has  interrupted  and  the  words  follow 
there : 

"Mr.  Cooper:  Just  a  minute.  Were  you  present 
when  the  man  died?  "A.     No. 

"Q.     You  know  nothing  about  those  facts? 

"A.     It  is  a  personal  feeling  wdth  me."  [251] 

Mr.  Clausen :  Now,  the  next  question  I  withdraw, 
your  Honor. 

Mr.  Angell:  Just  a  minute.  Your  Honor,  he 
asked  this  question. 

Mr.  Clausen:    I  didn't  ask  it. 

Mr.  Angell:  He  asked  it  on  redirect,  and  now  he 
is  going  to  withdraw  the  question. 

Mr.  Clausen:    It  is  an  improper 

Mr.  Angell :  I  ask  that  the  deposition  he  read  and 
the  ruling  be  made  after  it  is  read.  The  question  was 
asked.  If  it  is  improper,  it  is  his  question. 

The  Court:    He  is  entitled  to  a  record.  Proceed. 


Charlotte  S.  Houston  313 

(Deposition  of  Virginia  Wilkerson.) 

Mr.  Clausen:  Oh,  yes,  I  understand.  I  say,  I 
was  going  to  state  my  point,  your  Honor.  The  next 
question  is  in  my  opinion  objectionable,  no  matter 
who  asked  it,  and  it  happens  to  have  been  asked  b}^ 
my  own  son,  and  therefore  I  at  this  time — the  ques- 
tion is  this : 

"Q.  In  other  words,  in  your  opinion  he  didn't 
commit  suicide?" 

And  then  there  is  an  answer  to  it.  I  am  objecting 
to  the  answer  on  the  same  ground  that  was  objected 
to  before,  namely,  that  of  course  calls  for  an  opin- 
ion and  conclusion  of  the  witness,  and  being  an  im- 
proper question  it  doesn't  matter  who  might  have 
asked  the  question  at  the  taking  of  the  deposition. 
Now  we  are  appearing  before  your  Honor  in  the 
capacity  of  [252]  attempting  to  find  this  very  ques- 
tion. Therefore  it  is  wrong,  and  therefore  I  object. 

Mr.  Angell:  This  is  the  first  time  we  ever  heard 
counsel  asking  a  question  and  then  got  the  answer 
he  didn't  like  and  so  he  o]:)jects  to  the  question  that 
he  should  never  have  asked. 

^Mr.  Clausen:  I  wasn't  ever  there. 
Mr.  Angell :  I  don't  care  v/hether  you  were  there 
or  not.  Your  son  was  there  and  he  was  representing 
this  defendant.  And  counsel  is  nothing  but  a  repre- 
sentative of  the  client.  There  is  nothing  personal 
about  it  at  all.  This  attorney  for  this  insurance 
company,  the  defendant  here,  asked  this  question. 
There  was  no  objection  by  counsel  for  the  plainti:ff. 
He  went  on  a  fishing  expedition,  your  Honor,  and 
he  got  just  exactly  what  counsel  usually  get  when 
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they  go  on  a  fishing  expedition ;  they  got  what  they 
weren't  looking  for,  and  now  he  is  asking  this  court 
to  strike  out  tlie  answer.  I  will  admit  that  the  ques- 
tion of  whether  a  thing  is  suicidal  or  not  a  suicide 
is  a  question  for  this  court.  But  a  person  may  have 
an  opinion  as  to  whether  someone  might  know 
whether — might  be  that  kind  of  a  person  who  did 
or  did  not.  It  is  in  no  way  binding  on  this  court. 
The  court  will  determine  that  question  when  the 
evidence  is  all  in.  I  submit  that  this  question  should 
be  read  into  the  record  and  the  answer  given,  and 
then  if  there  is  any  objection  to  that,  let  the  objec- 
tion be  made  at  that  [253]  point.  But  this  thing  of 
reading  only  what  you  Avant  to  out  of  your  own 
deposition 

The  Court:    Well,  he  has  read  it. 

Mr.  Angell:    He  hasn't  read  the  answer. 

The  Court :    Read  the  answer. 

Mr.  Clausen:    (Reading.) 

*'A.  He  wasn't  the  kind  of  person  to  do  it.'' 
Which  I  say,  your  Honor,  is  the  very  question — . 
The  question  itself  says:  "in  your  opinion."  Clearly 
the  question  and  the  answer  are  improper  and  it 
wouldn't  make  any  difference — .  In  other  words, 
the  court,  your  Honor,  is  not  called  upon — when  I 
voice  what  I  see  is  error,  no  matter  where  I  find 
error  and  call  it  to  the  attention  of  the  court,  the 
court  by  reason  of  the  relationship  of  the  tongue  or 
inexperience  of  counsel  is  not  called  upon  to  perpet- 
uate error,  and  therefore  I  say  that  since  it  is  error 
that  we  should  object,  we  do  object  and  ask  the 
answer  be  stricken. 
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Mr.  Angell:  You  ask  what  her  oi^inion  is.  Her 
opinion  is  not  error.  And  now  having  gotten  him- 
self in  that  box,  counsel  went  forward,  extricated 
himself,  and  I  think  the  next  few  questions  and 
answers,  if  they  are  given,  they  Avill  be  much  more 
enlightening  to  the  court  than  this  argument,  and 
I  will  ask  that  the  questions  and  answers  ])e  read 
as  questioned  and  answered  in  the  record. 

Mr.  Clausen:  The  next  few  questions  and  an- 
swers are  [254]  merely  on  whether  she  was  a  psy- 
chiatrist or  not.  But  this  si:)ecific  question  is  this: 
*4n  your  opinion,"  and  then  I  asked — then  he  asked 
her  opinion  as  to  the  matter  to  be  decided  by  this 
court.  We  say  that  is  objectionable,  your  Honor.  We 
urge  the  objection. 

The  Court:  The  court  is  prepared  to  rule.  The 
objection  will  be  sustained. 

Mr.  Clausen:    Then  the  next  question  is  line  13: 

(Reading.) 

However,  you  are  not  a  psychiatrist? 

No. 

And  have  you  ever  made  any  study  of  sui- 

"A.     No. 
In  fact, " 

(Counsel  rereading  deposition.) 

"Q.    However,  you  are  not  a  psychiatrist? 
^'A.     No. 

*'Q.     And  have  you  ever  made  any  study  of  sui- 
cides? ^'A.     No.  [255] 
"Q.    In  fact,  you  have  no  personal  knowledge 


316         The  Canada  Life  Assurance  Co.  vs. 

(Deposition  of  Virginia  Wilkerson.) 

whatsoever  of  the  method  or  maimer  in  which  Mr. 

Houston  died?  "A.    No. 

"Q.  On  this  San  Francisco  visit  you  were  refer- 
ring to  in  January,  1954,  did  Mr.  Houston  on  that 
occasion  have  anything  to  drink  ^  ''A.     Yes. 

"Q.    What. 

"A.    I  believe  it  was  a  vodka  collins. 

The  Court:    What's  that? 

Mr.  Clausen:  Vodka,  a  Russian  drink  Judge — 
your  Honor. 

The  Court:    Proceed. 

Mr.  Clausen:     (Reading.) 

''Q.     Thatwasathmch?     ''A.    No. 

"Q.  Did  Mr.  Plouston  ever  complain  of  ha^dng 
headaches  ?  "A.     No. 

"Q.  I  believe  you  testified  that  he  had  a  cure  for 
everything.  Do  you  recall  what  these  pills,  etc.  were, 
or  what  they  were  for? 

"A.     No.  Penicillin  for  colds,  etc. 

"Q.  Would  you  say  that  he  was  overly  conscious 
of  [256]  his  state  of  health? 

"A.     (Hesitates)  Yes. 

"Q.  Now,  with  respect  to  this  Rotary  Club  oper- 
ation, that  is  a  charity,  is  it  not?  "A.     Yes. 

'^Q.  Over  the  years  as  you  observed  Mr.  Hous- 
ton, would  you  say  that  he  was  the  type  to  be  very 
much  interested  in  social  work  ?  '  'A.    Yes. 

"Q.  Now,  Mr.  Cooper  read  to  you  the  allegation 
in  the  answer  with  respect  to  the  misrepresentation. 
You,  as  I  remember,  testified  that  you  would  de- 
scribe Mr.  Plouston  as  a " 
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Mr.  Clausen:  Now,  this  answer,  your  Honor,  is 
one  which  was  objected  to  before  and  when  ob- 
jected to  before  your  Honor  sustained  the  objection. 
I  will  read  the  question: 

"Q.  Now,  Mr.  Cooper  read  to  you  the  allegations 
in  the  answer  with  respect  to  misrepresentations. 
You,  as  I  remember,  testified  that  you  w^ould  de- 
scribe Mr.  Houston  as  a  'social'  drinker  and  an 
'occasional'  drinl-?:er.  By  social,  you  of  course  have 
reference  only  —  can  only  have  reference  —  to  the 
times  when  you  observed  him,  is  that  correct  ?" 

Your  Honor,  we  say  there  again  the  same  objec- 
tion we  urged  this  morning,  namely,  that  what  coun- 
sel, Mr.  Cooper,  [257]  did,  to  take  the  allegations 
of  the  Answer,  transform  into  a  question,  and  asked 
the  witness  her  opinion  of  it,  so  that  again  is  being 
perpetuated. 

Mr.  Angell:  Counsel  asks  these  questions.  He 
gets  answers  he  doesn't  like.  Then  he  objects  to 
them  here  in  court.  He  is  not  making  any  objection 
up  there.  Remember,  these  are  his  own  questions  to 
which  he  is  objecting. 

The  Court:  The  objection  will  have  to  be  sus- 
tained. It  may  go  out. 

Mr.  Clausen :  Now,  the  next  one  is  just  a  follow- 
along  of  the  one  your  Honor  sustained  an  objection 
to,  so  we  withdraw  that  so  your  Honor  may —  So 
the  record  may  show  exactly  what  I  am  talking 
about,  I  will  read  it: 

"Q.  All  those  times  were  social  times.  Is  that 
correct?" 
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Then  the  next  question  is  again  one  of  the  objec- 
tionable ones  because  the  very  word  "Occasional" 
is  used  again  there  in  quotes,  again  lifting  it  from 
the  allegation  of  the  answer.  So  we  withdraw  that. 

Line  21 :    (Reading) 

"Q.  But,  as  a  matter  of  fact,  it  is  true,  is  it  not, 
that  when  Mr.  Houston  was  here  in  Lakeview  that 
he  was  accustomed  to  having  large  amounts  to  drink 
per  day?"  [258] 

Mr.  Angell:  We  object  to  the  withdrawal  of  that 
and  ask  for  the  court's  ruling  on  it,  for  the  record. 

The  Court:    Read  it: 

Mr.  Angell:  And  may  we  also,  in  order  to  not 
interfere  with  you — I  would  also  like  to  ask  that  the 
deposition  be  marked  in  evidence  and  given  an  ex- 
hibit number. 

The  Court:  It  y\i\]  be  admitted  and  marked. 
What  is  the  exhibit  number?  | 

The  Clerk:  Plaintiff's  Exhibit  4  admitted  and 
filed  in  evidence. 

(Thereupon,  the  Deposition  of  Virginia  Wil- 
kerson, taken  by  the  Defendants,  on  October 
26,  1955,  was  received  in  evidence  and  marked 
Plaintiff's  Exhibit  4.)  J 

Mr.  Clausen:  The  request  right  now  before  the 
Court  is  that  I  read  the  question  to  which  I  object: 

''Q.  When  you  said  he  was  an  'occasional' 
drinker,  you  meant  to  say  that  he  would  drink  on 
occasions,  on  social  occasions.  Isn't  that  correct?" 

To  which  we  object,  again,  your  Honor,  that  it  is 
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just  a  follow  up  of  the  basic  question  as  to  which 

your  Honor  sustained  an  objection. 

The  Court:  Let  the  question  and  answer  stand. 
The  objection  will  be  overruled. 

Mr.  Angell:    The  answer  is  "Yes." 

Mr.  Clausen:    Reading.  [259] 

'^Q.  But,  as  a  matter  of  fact,  it  is  true,  is  it  not, 
that  when  Mr.  Houston  was  here  in  Lakeview  that 
he  was  accustomed  to  having  large  amounts  to  drink 
per  day?  ''A.    As  a  social  function. 

'^Q.     Day  after  day,  isn't  that  correct? 

"A.    He  had  a  drink  every  day. 

*'Q.  Do  you  know  his  drinking  habits  in  San 
Francisco?  ''A.     No. 

"Q.  Do  you  know  whether  Mr.  Houston  suffered 
spells  of  insomnia?  ''A.     No. 

"Q.     You  don't  know?  "A.     (Shakes  head) 

"Q.  What  were  Mr.  Houston's  habits  with  re- 
spect to  eating  here  in  Lakeview  ?  Did  he  have  three 
meals  a  day?  ''A.    Yes.  Probably  more. 

"Q.     Probably  more ?  ''A.     (Nods  head) 

"Q.     You  mean  four  or  five  meals  a  day? 

''A.  Yes.  He  would  always  have  something  be- 
fore he  went  to  bed. 

''Q.  Have  you  ever  observed  Mr.  Houston  op- 
pressed? ''A.    No. 

"Q.  Would  you  say  that  he  was  always  in  an 
[260]  exhilarated  mood?  "A.     Yes. 

Mr.  An2:ell:     To  complete  the  record:  "I  think 
that  is  all." 
And  then  there  is: 
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"Recross  Examination  by  Mr.  Cooper: 

"Q.     Going  back  to  the  drink  that  you  said  Mr. 
Houston  had  in  San  Francisco  —  I  am  referring, 
and  I  think  you  are,  too,  and  correct  me  if  I  am.  ! 
mistaken — to  the  day  you  and  your  father  visited 
his  office.  Is  that  right?  "A.     Eight. 

''Q.  Do  you  mean  to  give  the  impression  that 
that  drink  was  had  in  the  office  or  en  route  home 
or  some  public  establishment  9 

"A.     In  some  public  establishment.  f 

''Q.     Not  in  the  office?  ''A.     No. 

*'Q.  Did  he  offer  a  drink  to  you  in  the  office,  or 
to  your  father?  "A.     No. 

"Q.  Now,  then,  coming  down  to  the  scope  of  Mr. 
Houston's  remedies,  I  want  to  explore  that  a  little 
bit  further.  I  understand  from  your  testimony  that 
he  had,  or  thought  he  had,  ulcers.  Is  that  right? 

*'A.  No.  I  don't  believe  that  ulcers  was  ever 
mentioned  except  laughingly. 

'^Q.  But  your  father  was  bothered  over  the 
years?  Is  that  right?  "A.     Yes. 

''Q.  And  he  offered  your  father  some  free  medi- 
cal advice  on  the  sulDJect.  Is  that  right? 

''A.    I  suppose. 

'^Q.  Did  you  say  that  the  gentleman  carried  reni- 
edies  for  any  other  particular  medical  difficulty 
that  a  person  might  have,  or  did  he  even  carry  a 
remedy  for  the  ulcers? 

"A.  He  was  carrying  vitamins,  pills,  and  peni- 
cillin. 

"Q.    He  carried  penicillin ?  *'A.    Yes. 
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^'Q.     What  was  his  reason  for  the  penicillin? 

''A.     He  had  been  sick  or  just  gotten  over  a  cold. 

''Q.     Was  the  gentleman  susceptible  to  colds'? 

'^A.     I  don't  know. 
I      ^'Q.    Did  you  ever  see  him  have  a  cold? 
i      '^A.    Yes. 

'^Q.  How  many  times  would  you  say  that  situa- 
tion had  been  ?  "A.     Probably  three  times. 

^'Q.  Did  he  carry  any  other  kind  of  remedy  on 
his  person?  [262] 

"A.  He  just  had  pills.  I  don't  know  what  they 
were  for  or  why. 

''Q.     Where  did  he  have  them? 

''A.     In  his  little  grip. 

'^Q.  Did  he  carry  them  on  his  person  as  he  went 
about?  ''A.    Yes. 

''Q.  Would  you  call  this  a  rattlesnake  country 
up  here?  "A.    Yes. 

''Q.  Did  he  carry  any  antidote  for  a  rattlesnake 
bite?  ''A.     Scotch. 

'^Q.    We  have  ticks  up  here,  do  we  not? 
|.  *'A.    Yes. 

'^Q.  And  sometimes  they  can  be  quite  serious — 
I  mean  their  bite  ?  '  'A.    Yes. 

''Q.  Did  he  have  any  preventative  for  that — any 
pill  or  serum  or  anything  else,  or  did  the  ticks  con- 
cern him  very  much  ?  "A.     Not  that  I  know  of. 

"Q.  You  mentioned  that  he  was  interested  in 
social  work  other  than  helping  the  Rotary  junior 
livestock  auction;  that  he  was  interested  in  social 
work  over  and  [263]  beyond  this?  ^'A.     Yes. 
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''Q.  What  other  social  activity  did  he  support 
in  this  community  either  with  his  physical  efforts 
or  with  his  cash  that  you  know  of? 

"A.  None,  other  than  he  was  interested  in  boys 
and  helping  them. 

"Q.     Is  that  what  you  meant  by  social  work? 

'*A.  Yes.  He  was  interested  in  furthering  chil- 
dren's education  and  things  like  that. 

''Q.     What  do  you  base  that  statement  on? 

"A.  He  has  talked  to  me  on  the  subject  of  send- 
ing his  nephews  and  Don  Campbell,  which  he  called 
his  son,  and  helping  them  along  as  best  he  could. 

''Q.  NoAv,  coming  to  this  question  of  whether  or 
not  he  was  an  'occasional'  or  'non-occasional* 
drinker.  When  he  did  take  a  drink  and  there  were 
friends  about,  would  his  companions  drink  with 
him,  or  would  he  drink  alone  ? 

"A.     Always  with  someone. 

"Q.  Coming  to  his  eating  habits,  do  you  know 
whether  or  not  during  the  course  of  the  years  that 
you  knew  Mr.  Houston  whether  or  not  he  was  ac- 
customed to  going  to  any  other  part  of  the  West 
and  spending  as  much  time  in  the  outdoors  as  he 
did  here  at  Lakeview? 

"A.  He  liked  to  go  to  Denver.  He  enjoyed  going 
[264]  there. 

"Q.     That  is  a  big  city,  isn't  it? 

*'A.  On  pack  trips  out  of  there,  and  the  Cana- 
dian Rockies.  He  liked  to  go  up  there. 

"Q.  But  in  his  trips  here  to  Lakeview,  as  I  mi- 
derstand  your  testimony,   over  the   10  years  you 
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knew  him,  his  outdoor  activities  in  this  community, 
at  least,  were  pretty  much  restricted  to  association 
with  your  father  and  friends  of  your  immediate 
family.  Isn't  that  right*?  ''A.     Yes. 

''Q.  And  you  have  acted  as  host  upon  many  oc- 
casions to  people  coming  to  this  community  from 
San  Francisco  or  Portland  and  other  big  cities, 
have  you  not?  ''A.    Yes. 

''Q.  And  you  have  taken  a  lot  of  them  into  the 
wide  open  spaces  to  hunt  and  fish  with  your  father  ? 

''A.    Yes. 

"Q.  And  you  have  had  occasion  to  observe  their 
eating  habits  ?  "A.    Yes. 

"Q.  Because  you  helped  prepare  the  food  on 
many  of  those  trips  ?  ^  'A.    Yes. 

"Q.  Isn't  it  true  that  if  you  take  a  city  business- 
man, as  you  have  testified  Mr.  Houston  is,  and  bring 
him  [265]  out  in  the  wide  open  spaces  and  hunt 
and  fish  and  hike,  isn't  it  true  that  that  will  stimu- 
late the  appetite  of  that  person?  "A.    Yes. 

''Q.  That  they  will  eat  more  than  they  would 
back  at  home  in  their  habitual  type  of  life. 

^'A.  I  would  myself.  I  can't  answer  for  Mr. 
Houston. 

''Q.  I  am  talking  about  people  who  have  come 
in  here  that  eat  quite  a  bit,  and  have  a  tendency 
to  eat  more  than  three  times  a  day.  "A.     Yes. 

"Q.  Were  you  subpoenaed  here  today,  Mrs.  Wil- 
kerson? ''A.     Yes. 

^'Mr.  Cooper:    I  have  no  further  questions. 

•"Mr.  Clausen:     Did  you  ever  see  Mr.  Houston 
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wear  a  coon-skin  cap  in  Lakeview?  ''A.     No. 

''Mr.  Clausen:    That  is  all." 

Mr.  Clausen:  We  will  recall  Mr.  Wainwright, 
your  Honor. 

JAMES  H.  AVAINWRIGHT 

previously  sworn,  recalled. 

Redirect  Examination 

Mr.  Clausen:    Q.    Mr.  Wainwright 

I  believe  the  foundation  for  this  testimony  was 
laid  yesterday  but  counsel  objected  that  at  that  time 
there  had  been  no  evidence  of  any  drinking,  and 
therefore  I  asked  the  [266]  court's  permission  to 
withdraw  the  witness  and  to  recall  him  when  that 
testimony  had  been  adduced. 

At  this  time,  your  Honor,  I  merely  am  going  to 
proceed  with  some  of  the  questions  that  I  was  going 
to  ask  yesterday. 

The  Court:  Do  I  understand  then  that  all  the 
testimony  with  relation  to  drink  is  in  the  record  1 

Mr.  Clausen :  At  this  time,  your  Honor,  yes,  your 
Honor. 

The  Court:  Do  you  expect  to  call  more  Avitnesses 
in  that  respect? 

Mr.  Clausen:    No,  your  Honor. 

The  Court:    Proceed. 

Mr.  Clausen:  Q.  With  regard  to  your  position 
with  the  company  and  your  duties,  you  testified  to 
that,  yesterday,  Mr.  Wainwright,  the  duties  and  the 
experience 
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I  am  thinking  of  this,  your  Honor,  as  I  am  ask- 
ing the  question,  your  Honor  asked  me  whether  all 
the  evidence  is  in.  I  don't  know  what  the  letter  is 
going  to  say  that  is  going  to  be  produced,  and  I 
don't  know  what  the  —  I  had  also  reserved,  your 
Honor,  the  right  to  call  the  two  policemen  when  I 
got  their  records  which  were  put  in  yesterday,  but  I 
don't  think  any  of  those  involve  any  drinking. 

The  Court:    All  right. 

Mr.  Clausen:  Q.  Mr.  Wainwright,  in  connection 
with  your  position  with  the  company  and  your  ex- 
perience, I  asked  you  the  nature  of  your  duties,  and 
you  testified  yesterday,  I  [267]  believe,  you  testified 
regarding  this  file  and  the  application  with  which 
we  are  concerned,  is  that  correct!  A.    Yes. 

Q.  And  are  you  familiar  with  the  file  and  the 
application  in  this  case  ?  A.    I  am. 

Q.  And  in  connection  with  the  underwriting  of 
the  particular  policy  that  we  are  concerned  with 
here,  did  the  company  follow  its  usual  practice? 

A.     It  did. 

Q.  And  did  the  company  rely  upon  the  repre- 
sentations and  the  statements  contained  in  the  ap- 
plication ?  A.    It  did. 

Q.  And  induced  by  that,  did  the  company  on 
November  3,  1953,  or  whenever  it  was,  issue  the 
policy"?  A.    Yes. 

Q.  And  did  the  company  have  any  knowledge 
at  that  time  of  the  drinking  habits  of 

Mr.  Angell :  Just  a  minute 
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Q.  (Continuing)  — Mr.  Houston  as  disclosed  now 
by  the  evidence  in  this  case? 

Mr.  Angell :  Just  a  minute.  Are  you  through  with 
the  question. 

Mr.  Chiusen:    Yes,  I  am  now. 

Mr.  Angell:  All  right.  I  ol^ject  to  it  on  the 
ground  [268]  that  it  is  obviously  a  corporation 
which  is  quite  inanimate,  couldn't  know  anything 
except  that  of  its  officers.  How  this  witness  could 
tell  what  other  people  in  the  company  knew  or 
didn't  know  is  beyond  cornier ehension.  So  I  submit 
the  question  is  unintelligible,  couldn't  be  answered 
by  this  witness  because  he  couldn't  know  of  his  own 
knowledge.  If  he  asked  the  witness  whether  he  knew 
if  Mr.  Houston  took  any  drinks  as  indicated  by  the 
record,  I  think  it  would  be  a  legitimate  question. 

Mr.  Clausen:  It  is  the  only  way  a  corporation 
can  testify,  your  Honor,  through  its  agents,  and  I 
am  asking  the  agent  of  the  corporation.  I  say,  I  am 
asking  the  agent  of  the  corporation  the  question, 
as  to  which  this  man  is  the  most  qualified  to  answer 
in  the  corporation. 

The  Court :    What  is  the  question  again  *? 

Mr.  Clausen:  Whether  the  company  knew  of 
these  drinking  habits  when  it  issued  its  policy. 

The  Court:    I  take  it,  it  follows  that  they  did. 

Mr.  Clausen:    That's  right. 

Mr.  Angell:  I  don't  know  how  they  could.  The 
knowledge  of  the  corporation  would  be  the  knowl- 
edge of  its  officers,  and  how  this  man  would 
know 


Charlotte  S.  Houston  327 

(Testimony  of  James  H.  Wainwright.) 

The  Court:    Objection  sustained.  Let  it  go  out. 

Mr.  Clausen:  Q.  And  did  you  yourself  at  any 
time  have  any  knowledge  of  the  drinking  habits  of 
Mr.  Houston  as  disclosed  [269]  by  the  evidence  in 
this  case  ?  A.     Not  until  after  his  death. 

Q.  And  you  have  been  sitting  through  the  trial 
of  this  case,  have  you  ?  A.    Yes. 

Q.  Did  any  officer  or  member  or  person  in  the 
defendant's  employ  to  your  knowledge  have  knowl- 
edge of  the  drinking  habits  of  Mr.  Houston  until 
after  he  passed  away?  A.     No. 

Q.  And  when,  to  your  knowledge,  was  that  in- 
formation obtained  and  acquired? 

A.  It  first  came  to  the  company's  attention  on 
the  investigation  made  following  Mr.  Houston's 
death.  [270] 

Q.  All  right.  And  if  the  company  had  had  that 
information,  in  the  light  of  your  experience  and 
practice,  with  the  company,  would  the  company  have 
issued  its  policy  of  insurance? 

A.     It  wouldn't. 

Mr.  Angell:  Just  a  minute.  May  I  make  my  ob- 
jection. I  object  as  incompetent,  irrevelant  and  im- 
material, calling  for  the  conclusion  of  this  witness, 
asking  for  opinion  testimony,  which  opinion  testi- 
mony is  not  admissible.  The  witness  was  asked  the 
question  whether  the  company  relied  on  it.  I  think 
that  is  a  proper — upon  the  statements  in  the  appli- 
cation— proper  question  to  ask.  It  follows  as  a  mat- 
ter of  law  anyway.  To  ask  whether  they  would  have 
issued  the  policy  if  they  had  known  what  is  here  is 
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totally  objectionable  because  it  assumes  the  very 
question  to  be  determined  by  this  court,  and  that 
is  whether,  as  the  evidence  produced  here  as  to  the 
drinking  habits  of  Mr.  Houston  were  anything  other 
than  stated  in  that  application. 

The  Court:    Submitted? 

Mr.  Clausen:  No.  May  I  just  state  this,  your 
Honor,  Mr.  Angell  misconceives  my  question.  I  am 
not  asking  the  witness  to  speculate  or  give  his  opin- 
ion. What  I  am  doing  is  asking  the  witness  of  his 
own  knowledge  and  considering  as  he  knows  the 
practice  of  the  comxiany,  in  the  light  of  those  facts 
would  the  company,  had  it  known  these  drinking 
habits,  have  issued  the  policy.  [271] 

Mr.  Angell:  Same  objection.  It  is  just  as  objec- 
tionable as  the  first  and  that  is  speculating  as  to 
whether  a  man  would  or  would  not  have  entered 
into  a  contract  had  he  known  something  that  he 
claims  now  exists  at  the  time  he  entered  into  the 
contract.  I  submit,  your  Honor,  that  it  is  subject 
to  every  objection  humanly  possible.  Could  you  ex- 
pect any  answer  out  of  the  mouth  of  this  witness 
that  now,  after  the  person  is  dead  and  after  they 
have  had  in  their  possession  for  several  months  the 
application  stating  that  this  man  did  take  occa- 
sional drinks,  he  was  a  social  drinker,  that  he  didn't 
use  to  excess — they  had  every  opportunity  to  find 
out  how  much  drinking  he  did  take,  they  knew  they 
were  not  issuing  it  to  the  president  of  the  W.C.T.U., 
and  they  do  nothing  but  they  wait  until  the  man 
dies  and  became  liable  on  their  policy  and  they  ask 
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a  witness  on  the  witness  stand:  If  you  had  known 
the  man  had  taken  these  few  drinks  that  he  took 
over  all  these  years,  would  you  have  issued  the  pol- 
icy? Answer:  No.  What  answer  could  you  have — 
what  answer  could  you  expect?  I  submit  that  the 
question  is  wholly  objectionable. 

The  Court:    Matter  submitted? 

Mr.  Clausen:    Submit  the  question. 

The  Court:    The  objection  will  be  sustained. 

Mr.  Clausen:  Q.  What  is  the  company  practice 
— what  was  the  company  practice  at  the  time  this 
policy  was  issued,  Mr.  Wainwright,  with  regard  to 
an  unfavorable  personal  history  [272]  of  drinking 
habits  ? 

Mr.  Angell:  That  is  objected  to  on  the  grounds 
it  calls  for  the  conclusion  of  the  witness. 

The  Court:    Objection  sustained. 

Mr.  Clausen:    All  right.  You  may  step  down. 

We  rest,  your  Honor,  except  in  respect  of  the 
matters  that  I  have  observed. 

(Witness  excused.) 

Mr.  Angell :    May  we  have  a  recess  at  this  time  ? 

(Short  recess  taken.) 

Mr.  Angell :  At  this  time  I  v/ish  to  put  into  evi- 
dence as  Plaintiff's  exhibit  next  in  order,  as  5,  first, 
proof  of  claim,  dated  the  16th  day  of  April,  1954, 
on  the  form.  Claimant's  Statement  form  of  Canada 
Life  Assurance  Company,  and  showing  apparently 
receipt  in  the  Canada  Life  Assurance  Company  on 
May  4,  1954,  and  signed  by  Charlotte  S.  Houston. 
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There  is  no  question  made,  is  there,  that  that  was 
filed  with  the  Canada  Life  Assurance  Company? 

Mr.  Clausen :  No.  I  pointed  out  before — I  thought 
I  made  it  clear,  your  Honor,  there  is  no  necessity 
for  any  of  these  papers  going  in,  because  we  don't 
raise  any  question  about  proof  of  loss  from  a  tech- 
nical standpoint.  We  urge  our  two  defenses  that  I 
have  named.  The  reason  also  why,  your  Honor, 
these  should  not  go  in,  in  my  opinion,  is  because 
with  these  papers  that  evidently  were  sent  in — 
prepared  and  sent  [273]  in  to  the  Company,  there 
were  several — or  were  at  least  one  document  here 
that  is  improper — I  mean  so  far  as  this  case  is  con- 
cerned— it  would  be  the  Coroner's  verdict.  We  are 
not  raising  any  question  about  proof  of  loss,  and 
for  that  reason,  your  Honor,  in  view  of  the  plead- 
ings here,  why 

Mr.  Angell :  We  mil  take  the  stipulation  that  the 
proof  of  loss  was  duly  filed  and  no  objection  was 
made  to  that  proof  of  loss,  other  than  those  stated 
in  the  two  separate  defenses  in  the  answer,  namely, 
suicide  and 

Mr.  Clausen :    That's  right. 

Mr.  Angell:  I  w^ant  to  refer — for  the  record — 
and  misrepresentation  in  the  application. 

All  right.  Then  let  the  record  show  that  I  have 
returned  to  you  your  Proof  of  Loss  form. 
(Discussion  between  counsel.) 

Mr.  Angell:  I  would  like  to  offer  this  in  evi- 
dence, if  I  may,  and  that  the  Certificate  of  Death, 
your  Honor — certified — and  the  reason  I  am  offer- 
ing this  in  here — it  is  the  Certificate  of  Death — I 
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imagine  the  Coroner  filed  this — and  it  is  dated  the 
22nd  day  of — the  date  of  death  shown,  February 
22,  1954,  and  the  physician's  or  the  Coroner's  certi- 
fication, it  was  certified  by  Bernard  D.  Bimgarz,  tlie 
Coroner,  and  it  was  certified  on  March  29,  1954. 

Mr.  Clausen:    You  are  offering  that  documents 

Mr.  Angell:  I  want  to  give  the  date  of  the  In- 
quest [274]  here  because  I  believe 

Mr.  Clausen:  Let's  stay  with  one  document.  If 
you  are  offering  the  Certificate  of  Death,  we  object 
to  that,  your  Honor,  on  the  ground  that  it  would 
not  be  proper  evidence,  no  point  in  having  it  in 
the  case.  We  concede  in  the  answer  the  man  died 
on  February  22,  1954.  Now,  this  apparently  would 
be  an  attempt,  your  Honor,  indirectly  to  get  before 
the  Court  or  put  in  evidence  matter  which  might 
appear  on  here.  I  don't  know — I  haven't  read  it 
through,  so 

Mr.  Angell:    May  I  finish  my  offer  now? 

The  Court :  Finish  your  offer.  Let  him  finish  his 
offer  so  he  can  get  a  record. 

Mr.  Angell :  As  I  say,  the  date  of  this  Certificate 
of  Death  is  March  29,  1954 ;  and  the  next  document 
I  will  offer 

Mr.  Clausen :    Well,  he  is 

Mr.  Angell:  will  be  the  Verdict  of  the  Cor- 
oner's Jury,  which  is  dated  on  the  same  day,  March 
29,  1954. 

Mr.  Clausen:  Same  objection,  your  Honor.  He 
only  offers  that  for  evidence,  which  would  not  be 
proper  and  certainly  is  irrelevant,  wholly  irrelevant, 
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as  far  as  this  court  is  concerned.  In  other  words, 
a  recorded  verdict  of  a  jury  who  may  for  various 
reasons  have  found  various  things  at  a  different 
time  than  your  Honor  may  hear  this  evidence  and 
with  different  evidence  before  the  jury. 

Mr.  Angell:    May  I  answer  that?  [275] 

Mr.  Clausen:  He  is  encompassing  two  things 
there,  your  Honor.  He  has  got  in  his  hand  one  paper 
and  he  says  he  is  offering  another  two. 

Mr.  Angell:  I  am  going  to  offer  one.  I  wall  first 
offer,  your  Honor,  as  Plaintiff's  exhibit  next  in 
order.  No.  5,  this  Certificate  of  Death,  the  certified 
copy  of  it,  showing  death  due  to  "external  violence, 
undetermined,"  and  ask  that  it  be  accepted  into 
evidence. 

Mr.  Clausen:  May  I  ask,  through  the  Court,  his 
purpose  of  offering  that? 

Mr.  Angell:  The  purpose  is  to  show  what  the 
Certificate  of  Death  shows,  and  it  is  my  opinion 
that  it  is  admissible  in  evidence. 

Mr.  Clausen:  Your  Honor,  what  he  is  trying  to 
do,  obviously,  from  what  he  just  now  answered,  is 
to  try  to  put  in  evidence  something  that  is  on  a 
piece  of  paper  that  I  can't  cross  examine.  There  is 
no  point  in  having  it.  The  man  died.  The  certificate 
merely  certifies  to  that,  w^hich  is  clear  and  which 
is  not  in  dispute  in  this  case. 

The  Court:    Well,  then,  how 

Mr.  Clausen:    So  I  object. 

The  Court :    how  are  you  prejudiced  by  it,  if 

that  be  true  ? 

Mr.  Clausen:    Well,  for  the  reason,  your  Honor, 
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that  some  inference  might  unfavorably  be  drawn, 
of  some  language  [276]  here.  For  example,  he  has 
made  reference  himself  to  a  word  "undetermined." 

The  Couii;:  The  objection  will  be  overruled;  let 
it  go  into  evidence. 

(Thereupon  Certificate  of  Death  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  5.) 

Mr.  Angell:  I  will  offer  in  evidence  the  verdict 
of  Coroner's  Jury,  dated  the  same  day  as  Plaintiff's 
Exhibit  No.  5,  namely,  the  death  certificate — that 
was  March  29,  1954, — showing  the  result  of  the  Cor- 
oner's Jury  determination:  "This  jury  is  unable  to 
decide  from  the  evidence  whether  this  is  suicidal  or 
accidental."  And  ask  that  it  be  marked  in  evidence 
next  in  order. 

Mr.  Clausen:  Would  you  pause  just  a  moment 
so  that  I  may — .  In  the  first  place,  I  move  to 
strike  what  counsel  has  stated  and  I  object  certainly 
to  the  offer,  your  Honor,  on  the  grounds  that  this 
Court  is  not  boimd  by  what  any  coroner's  jury  may 
have  found.  We  don't  know  what  went  into  it.  I 
have  no  basis  of  cross  examining  the  piece  of  paper. 
It  would  be  very,  in  my  opinion,  erroneous.  Counsel 
would  be  leading  the  Court,  in  my  opinion,  your 
Honor,  into  serious  error  to  ask  your  Honor  to  re- 
ceive in  evidence,  for  any  reason  whatsoever,  what 
a  coroner's  jury  may  have  found.  It  can't  be  offered 
fairly  or  sincerely  to  state  that  the  coroner  held 
an  inquest;  it  can't  be  offered  for  any  other  reason, 
your  Honor,  than  an  [277]  attempt  to  try  to  have 
this  court  led  into  agreeing  with  some  coroner's 
jury.  In  other  Avords,  what  he  is  doing  is  to  try  to 
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offer  that  paper  to  prove  what  the  paper  says.  He 
is  not  offering  it 

The  Court:    What  does  the  paper  say? 

Mr.  Clausen:    Just  what  he  stated. 

The  Court:    What? 

Mr.  Clausen:  ''UndeteiTnined  death."  Undeter- 
mined death. 

The  Court :  Well,  what  do  you  spell  out  of  that  ? 
Are  you  prejudiced  by  that? 

Mr.  Clausen:    Yes,  we  are,  your  Honor. 

The  Court :    In  what  respect? 

Mr.  Clausen :  Because  in  the  verdict  here  —  I 
want  to  use  the  exact  words — it  doesn't  say  ''unde- 
termined death"  on  there.  The  words  "undeter- 
mined death"  were  on  the  other  document  to  which 
I  objected,  but  it  relates  the  inability  of  this  particu- 
lar jury,  for  reasons  which  we  don't  know  anything 
about,  being  unal^le  to  decide  from  the  evidence. 

The  Court:  Well,  if  that  be  true,  how  are  you 
prejudiced  legally  in  any  fashion? 

Mr.  Clausen:    Well,  I  wouldn't  be  prejudiced 

The  Court:    Let  it  be  admitted  and  marked. 

Mr.  Clausen:  Your  Honor  intercejoted  my  state- 
ment. I  was  about  to  say,  and  I  was  never  so  seri- 
ous as  in  what  I  am  talking  about,  I  would  not  be 
prejudiced  in  the  eyes  and  the  [278]  minds  of  a 
court  that  itself  would  not  pay  any  attention  to  this. 
Then  if  that  is  true — in  other  Avords,  if,  as  I  can 
assume,  that  the  Court  would  not  pay  any  attention 
to  it,  then  I  ask  the  Court  why  then  admit  it  in 
evidence  ? 

Mr.  Angell :    Maybe  I  can  give  some  light  on  this. 
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I  would  like  to.  Fortunately,  your  Honor,  I  am  not 
treading  on  new  ground,  and  when  those  illustrious 
forebears  of  ours  who  appeared  before  this  court 
and  the  other  courts  of  California  had  this  question 
up  before  them  long  years  ago  the  same  arguments 
were  made  and  the  thing  came  to  final  rest  in  the 
adjudicated  cases.  I  will  say  that  the  cases  hold  that 
the  testimony  of  the  coroner's  jury  is  not  admissible 
before  the  court  in  a  case  of  this  kind  to  determine 
death  but  that  the  coroner's  verdict  is,  and  the  case 
— I  mil  cite  you  two — this  is  the  oldest — and  there's 
any  numl^er  of  them — Walther  vs.  Mutual  Life  In- 
surance Company,  65  California  417 — they  even  re- 
fused to  pay  in  those  days — and  there  is  a  series  of 
cases  from  that  which  flow 

Mr.  Clausen:    What  is  the  citation? 

Mr.  Angell:  Walther  vs.  Mutual  Life  Insurance 
Company,  65  California  417.  But  there's  plenty  of 
them  later.  That  just  takes  you  back  how  long  it  is 
and  shows  the  basis  for  the  rule,  and  obviously  the 
reason  for  it  is  that  it  is  not  to  bind  this  court — 
this  court  is  going  to  make  its  own  determination 
and  not  the  jury  over  there.  The  evidence  [279] 
produced  before  that  jury  may  not  have  been  the 
evidence  produced  in  this  court,  and  by  either 
side ■ 

The  Court :    I  am  going  to  allow  the  testimony  in 
subject  to  motion  to  strike,  and  over  your  objection. 
(Verdict  of  Coroner's  Jury  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  6.) 

The  Court :  Give  counsel  an  opportunity  to  exam- 
ine those  authorities  that  you  have. 
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Mr.  Clausen:    May  I  say 


The  Court:  He  may  be  able  to  persuade  me  on 
my  ruling. 

Mr.  Clausen:  May  I  say,  your  Honor,  of  course, 
that  my  objection  included  the  objection  of  hearsay. 
Your  Honor  says  over  my  motion  to  strike.  May  I 
make  the  motion  to  strike  at  any  time,  your  Honor? 
May  I  make  the  motion  in  the  briefs  that  may  ])e 
su])mitted  following  the  trial? 

The  Court:  You  better  get  a  record  on  it,  what- 
ever it  may  be,  whatever  you  have  in  mind.  I  have 
made  a  ruling.  This  is  subject  to  your  motion  to 
strike. 

Mr.  Clausen:    Yes,  your  Honor. 

The  Court:  Now,  you  can  examine  the  authori- 
ties that  he  has  cited. 

Mr.  Clausen:    All  right.  I  see. 

The  Court:  I  will  give  you  an  opportunity  to 
change  my  view  on  this  matter. 

Mr.  Clausen:    Yes.  [280] 

The  Court:  More  than  that  I  cannot  do,  that  I 
am  able  to  say  to  you  at  this  time. 

^Ir.  Clausen :    All  right,  your  Honor. 
(Witness  excused.) 

Mr.  Angell :  Mrs.  Houston,  will  you  take  the  wit- 
ness stand? 

CHARLOTTE  H.  CLAYTON 

the  plaintiff,  called  as  a  witness  in  her  own  behalf ; 
sworn. 

The  Court :    Your  name,  please  ? 

A.     Charlotte  H.  Clayton. 
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(Testimony  of  Charlotte  II.  Clayton.) 
The  Court :    Where  do  you  reside  ? 
A.    1082  Miller  Avenue. 
The  Court:    Berkeley? 
A.    Berkeley. 
The  Court :    Take  the  witness. 

Direct  Examination 

Mr.  Angell :  Q.  Now,  Mrs.  Clayton,  these  gentle- 
men back  here  want  to  hear,  I  want  to  hear,  and  I 
am  not  so  easy  in  hearing  as  I  used  to  be ;  if  you  will 
just  direct  your  voice  all  the  way  out  here  and  then 
the  Court  will  be  able  to  hear  you,  and  just  think  all 
the  time  you  are  either  talking  to  me  or  someone  be- 
yond me,  and  then  the  reporter  will  be  able  to  get 
you,  and  hold  your  voice  up,  if  you  can. 

A.     All  right. 

Q.  And  it  will  be  very  helpful  if  we  just  step 
along  here.  [281]  Your  name  is  Mrs.  Clayton,  Char- 
lotte Clayton,  at  the  present  time,  is  it  not? 

A.     That  is  true. 

Q.    And  when  were  you  married  to  Mr.  Clayton? 

A.     July  9,  1955. 

Q.     And  prior  to  that  you  were  the  widow  of 

Mr.  Clausen :    What  was  that  date  ? 

A.     July  9,  1955. 

Mr.  Angell:  Q.  And  prior  to  that  date  you  were 
the  widow  of  William  Houston,  the  deceased,  that  is 
the  subject  of  the  litigation  here,  the  insurance  pol- 
icy on  his  life,  is  that  correct  ?  A.     I  was. 

Q.    How  long  were  you  married  to  Mr.  Houston  ? 

A.    Twenty-five  and  a  half  years. 
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Q.  Where  did  you  reside  at  the  time  of  the  occur- 
rence here,  the  death  of  Mr.  Houston? 

A.     1082  Miller  Avenue,  Berkeley. 

Q.     Had  you  any  children? 

A.     I  have  two  daughters. 

Q.  Would  you  state  their  names  and  ages,  for  the 
record  ? 

A.  Charlotte  Houston  Gustafson,  26,  and  Ann 
Houston  Hanscom,  22. 

Q.     Both  children  are  married? 

A.     They  are  both  married,  yes.  [282] 

Q.     Where  does  Charlotte  live  ? 

A.     Charlotte  lives  in  Berkeley. 

Q.    Where  does  Ann  live  ? 

A.  Ann  is  going  the  end  of  the  week  to  San 
Diego.  Her  husband  is  in  the  Navy. 

Q.     He  is  a  commissioned  officer  in  the  Navy? 

A.    Yes,  an  ensign  in  the  Navy. 

Q.  Now,  directing  your  attention  to  your  life 
with  Mr.  Houston,  your  domestic  life  and  social, 
Mrs.  Houston.  Will  you  briefly  state  whether  it  was 
a  happy  or  unhappy  marriage  for  you  ? 

A.     It  was  a  very  happy  marriage. 

Q.  Was  it  a  discordant  or  a  very,  very  close- 
knitted,  happy  family? 

A.     It  was  a  close-knitted,  happy  family. 

Q.    Was  Mr.  Houston  fond  of  you  ? 

A.     Very. 

Q.  And  did  you  or  Mr.  Houston  ever  have  any 
marital  trouble  of  any  serious  kind  or  nature  ? 

A.     We  did  not. 
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Q.  Prior  to  Mr.  Houston's  death  or  immediately 
prior  thereto,  was  there  any  act  or  circmnstance  in 
your  social  or  marriage  life,  your  domestic  life, 
which  you  could  state  would  have  caused  Mr.  Hous- 
ton to  take  his  own  life  ? 

Mr.  Clausen:  I  object  to  that,  your  Honor,  as 
calling  [283]  for  the  conclusion  of  the  witness.  Cer- 
tainly any  act  at  all,  at  any  time  in  their  life,  could 
cause  that  to  happen,  your  Honor,  would  be  too  all- 
embracive,  remote,  speculative,  and  then  calling  for 
the  conclusion. 

Mr.  Angell:  I  will  withdraw  that  to  save  argu- 
ment on  it,  your  Honor. 

The  Court :    Ref rame  it. 

Mr.  Angell:  Q.  Immediately  prior  to  the  death 
of  Mr.  Houston,  on  February  22,  1954,  had  you  or 
Mr.  Houston  had  any  differences  or  any  unpleasant 
words  about  anything  whatsoever  ? 

A.     We  had  not. 

Q.  Would  you  describe  to  the  Court  in  your  own 
words,  so  that  I  won't  be  said  to  be  leading  you, 
what  was  Mr.  Houston's  disposition,  appearance,  as 
to  whether  he  was  unhappy,  depressed,  melancholy 
or  whether  he  was  pleasant  and  happy;  will  you  just 
tell  the  Court  in  your  own  words — say,  cover  the 
week  just  prior  to  the  date  of  his  death? 

Mr.  Clausen:  Well,  your  Honor,  I  object  to  that 
as  ambiguous.  I  don't  know  what  the  question  would 
mean.  The  witness  to  talk  about  a  week  before  the 
death  ? 
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The  Court:  The  objection  will  be  overruled.  She 
may  answer. 

A.  We  had  a  very  happy  weekend.  I  am  not  sure 
that  I  can  remember  what  happened  early  in  the 
week,  but  we  had  seen  our  two  daughters;  we  had 
seen  Charlotte  Houston;  we  had  dinner  [284]  with 
friends;  we  had  gone  to  Ann's  sorority  house  to  a 
reception;  we  had  been  to  lunch;  we  had  a  very 
happy  time  with  our  friends  and  with  our  children. 

Mr.  Angell :  Q.  Now  let's  go  back.  When  was  the 
date  or  party  at  your  daughter's  sorority? 

A.  The  party  at  my  daughter's  sorority  house 
was  on  Saturday  night.  That  would  have  been  Feb- 
ruary 20th. 

Q.     That  was  at  the  University  of  California  ? 

A.    At  the  University  of  California. 

Q.     What  sorority  does  she  belong  to  ? 

A.  My  daughter  Ann,  Alpha  Chi  Omega.  And  my 
daughter  Charlotte  and  her  husband,  Roger,  picked 
Mr.  Houston  and  me  up,  and  we  went  first  to  the 
Kappa  Kappa  Gamma  house  where  Roger's  sister 
had  just  been  pledged.  Then  we  went  to  the  Alpha 
Chi  house  where  my  daughter  was,  of  w^hich  my 
daughter  was  a  member. 

Q.  That  is,  now  —  let's  get  these  daughters 
straightened  out. 

A.    I  should  say  Ann  and  Charlotte. 

Q.    Which  daughter  was  Alpha  Chi  Omega? 

A.  They  both  were,  but  Ann  at  that  time  was  in 
the  university  and  was  a  member.  It  was  to  Ann's  re- 
ception that  we  went. 
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Q.  It  was  Ann's  reception  that  you  were  going 
to?  A.     That's  right.  [285] 

Q.  What  was  that  recej^tion,  what  was  the  pur- 
pose of  it,  Mrs.  Houston  ? 

A.  At  the  end  of  rush  week  the  sororities  have  a 
reception  to  introduce  their  new  pledges  to  their 
families  and  to  their  friends  and  to  the  boys  on  the 
campus,  and  families  are  invited,  and  we  went  to  see 
what  they  did  by  way  of  rushing  that  year. 

Q.    You  and  Mr.  Houston  went? 

A.     We  went  with  Charlotte  and  Roger. 

Q.    Did  he  seem  to  enjoy  it? 

A.     Very  much. 

Q.    Did  he  mingle  among  the  folks  there  ? 

A.    Yes. 

Q.  Did  he  meet  the  young  ladies  and  their  par- 
ents ?  A.    He  did. 

Q.    And  was  pleasant  ?  A.    Very  pleasant. 

Q.  Did  he  seem  downcast  at  any  time  then  or 
moody  ?  A.     Not  at  all. 

Q.     Or  depressed?  A.    Not  at  all. 

Q.    Melancholy?  A.    Not  at  all. 

Q.  Did  he  act  as  he  had  usually,  always  acted  on 
that  occasion?  [286]  A.     The  same. 

I-  Q.    You  saw  no  difference  ? 

A.     No  diff^erence. 

Q.  Then  you  went  to  an  evening  at  some  friends ; 
was  that  the  evening  or  the  night  before  ? 

A.     That  was  Sunday  night. 

Q.     Sunday  night.  Where  did  you  go  that  night? 
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A.  That  was  the  night  we  went  to  dinner  with 
the  Hanscoms. 

Q.  And  the  Hanscoms — will  you  just  state  for 
the  record  who  the  Hanscoms  are. 

A.  The  Hanscoms  are  friends  of  long  standing. 
I  think  we  had  j)rolDably  known  them  at  that  time 
about  eight  years.  And  at  that  time  my  daughter 
Ann  was  engaged  to  their  son  Ronald.  She  has  since 
been  married  to  him. 

Q.  What  is  Mr.  Hanscom's  occupation  or  pro- 
fession ? 

A.    Mr.  Hanscom  is  a  patent  lawyer. 

Q.    He  is  a  patent 

A.    Attorney,  I  should  say. 

Q.     Is  Mr.  Hanscom  in  the  court  room  9 

A.     Mr.  Hanscom  is  in  the  court. 

Q.  It  is  his  son  Avho  is  married  to  your  daughter, 
Ann  ?  A.     That  is  right. 

Q.     How  long  have  they  been  married  % 

A.     They  were  married  June  25,  1955. 

Q.  At  the  time  of  Mr.  Houston's  death  had  the 
date  for  the  [287]  marriage  been  set? 

A.    Yes,  it  had  been  set. 

Q.  Did  Mr,  Houston  seem  pleased  with  his  new 
son-in-law  ? 

A.  He  was  very  pleased.  He  was  very  fond  of 
Ronald,  admired  him. 

Q.  Was  he  happy  at  the  thought  of  his  daughter 
getting  married  ?  A.I  am  sure  he  was. 

Q.  Did  he  ever  express  any  feelings  that  he  was 
regretful  or  was  going  to  feel  melancholy,  or  de- 
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pressed  because  she  left. 

A.     He  felt  as  I  did,  that 

Mr.  Clausen:  Object  to  that,  your  Honor,  the  vol- 
untary statement. 

A.    Pardon  me. 

Mr.  Clausen:  And  expressing  the  opinion  of  the 
witness. 

The  Court :    It  may  go  out. 

A.    We  both  felt 

Mr.  Clausen:    Same  objection. 

The  Court:  The  objection  is  sustained,  it  is  a  vol- 
untary statement. 

Mr.  Angell:  Q.  Did  Mr.  Houston  state  his  feel- 
ings toward  Ann  getting  married  to  Mr.  Hanscom — 
or  to  Mr.  Hanscom  *?  A.     Oh,  yes. 

Q.     What  did  he  say? 

A.     They  were  both  very  happy.  [288] 

Q.    And  Mr.  Houston  was  happy  about  it? 

A.     They  were  both  very  happy. 

Q.  Did  he  go  out  with  this  young  man  who  was 
about  to  marry  Ann — in  other  words,  did  he  go  to 
social  events  with  him  ?  A.     Oh,  yes. 

Q.     They  went  hunting? 

A.     They  went  hunting,  had  gone  fishing. 

Q.    Up  to  Southern  Oregon? 

A.  He  had  been  to  our  camp  in  Oregon  the  sum- 
mer before. 

Q.  Let^s  take  Charlotte,  who  is  Charlotte's  hus- 
band ?  A.    Roger  Gustaf  son. 

Q.  Roger  Gustafson.  They  live  in  Berkeley,  do 
they  not  ?  A.     They  do. 
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Q.  Incidentally,  the  Hanscoms  live  in  Berkeley, 
do  they  not?  A.     They  do. 

Q.     They  live  near  you? 

A.    They  live  the  other  side  of  the  campus  from  me. 

Q.  You  live  at  what  address — lived  at  what  ad- 
dress at  the  time  of  Mr.  Houston's  death? 

A.     1082  Miller  Avenue. 

Q.  And  that  is  just  above  Clyde,  is  it  not,  in 
Northern  Berkeley — North  Berkeley  Hills? 

A.    It  is. 

Q.  Then  Mr.  Hanscom  lives  over  on  Domingo 
Avenue?  [289]  A.     Domingo  Avenue. 

Q.     Near  the  Berkeley  Tennis  Club,  is  it  not? 

A.    Within  two  blocks. 

Q.  Within  two  blocks  of  the  Claremont  Hotel. 
Did  Mr.  Houston  take  trips  with  Roger  Gustaf son, 
Charlotte's  husband  ? 

A.  Yes,  they — Roger  came  to  our  camp  two  sum- 
mers for  his  vacation,  and  he  and  Mr.  Houston  rode 
horseback  almost  every  weekend.  Mr.  Houston  had 
horses  near  Martinez. 

Q.  Had  they  been  ridden — had  they  been  riding 
the  day  before  Mr.  Houston's  death  ? 

A.     No,  they  didn't  ride  that  weekend. 

Q.     Do  you  know  why? 

A.     No,  I  do  not  know  why. 

Q.  Isn't  it  true  that  that  day  before  Mr.  Houston 
spent A.     That  was  Sunday,  yes.  [290] 

Q.     Sunday?  A.     Yes. 

Q.    that  he  spent — .  Well,  what  did  he  do  the 

day  before?  You  tell  me. 
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A.  My  mother  was  visiting  us,  and  my  mother, 
my  husband  and  I  went  to  church  in  the  morning. 
And  after  church  Mr.  Houston  went  out  to  Lafay- 
ette to  make  plans  for  his  ranches  in  Oregon  with 
his  two  partners,  Mr.  Wilks  and  Mr.  Taylor. 

Q.     AVhat  is  Mr.  Taylor's  first  name  ? 

A.  Mr.  Houston  always  called  him  Ev.  I  believe 
his  name  is  Sam. 

Q.     Do  you  know  his  profession  or  occupation? 

A.     He  is  a  lawyer. 

Q.     And  with  offices  here  in  San  Francisco  ? 

A.  Yes.  He  was  attorney,  I  think,  for  New  Zea- 
land. 

Q.    He  was  the  attorney  for  New  Zealand? 

A.     I  think. 

Q.  Life  Insurance  Company.  And  Mr.  Taylor 
was  the  Taylor  of  the  firm  of  Thornton  and  Taylor, 
isn't  that  right  ?  A.     That's  right. 

Q.  With  offices  on  California  Street  in  San  Fran- 
cisco? A.     That's  right. 

Q.    And  who  is  Mr.  Wilks,  what  is  his  first  name? 

A.     Gilbert  Wilks. 

Q.     What  is  his  business  or  profession?  [291] 

A.  He  is  head  of  a  stevedoring  company  in  San 
Francisco. 

Q.  And,  as  I  understand  it  now,  on  the  Sunday 
before — that  would  be  February  21 — Mr.  Houston 
went  out  there  and  spent  part  or  a  good  deal  of  that 
day  with  Mr.  Taylor  and  Mr.  Wilks,  is  that  right? 

A.  He  had  lunch  there.  He  brought  us  home  after 
church  and  went  on  to  Lafayette  and  had  lunch  with 
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Mr.  Wilks,  and  he  and  Mr.  Wilks  and  Mr.  Taylor 
had  this  meeting  during  the  afternoon  to  plan  what 
they  were  going  to  do  with  the  spring  crops. 

Q.  And  now  you  refer  to  the  spring  crops.  It  is 
true,  is  it  not 

I  am  going  to  lead,  counsel,  where  there  can  be  no 
question  about  it 

Mr.  Houston  had  an  interest  in  farming  proper- 
ties in  Southern  Oregon,  is  that  right? 

A.     That's  right. 

Q.    Where  were  these  properties  ? 

A.     They  were  near  Lakeview. 

Q.    Both  of  them?  A.    Yes. 

Q.  There  were  two  diiferent  properties,  were 
there  not  ?  A.     There  were. 

Q.  One  of  them  was  known  as  the  T-Bone 
Ranch?  A.     That's  right.  [292] 

Q.    That  was  a  corporation,  was  it  not? 

A.    Yes. 

Q.  And  Mr.  Wilks  and  Mr.  Houston  and  Mr. 
Houston  and  Mr.  Taylor  owned  all  the  stock  of  that 
corporation,  is  that  right? 

A.     In  T-Bone,  yes. 

Q.  Yes.  Now,  then,  was  Mr.  Utley  a  stockholder 
in  T-Bone? 

A.  He  was  a  stockholder  in  Southern  Oregon,  he 
and  the  other  three  men. 

Q.  Now  then,  they  had  a  corporation  also  that 
operated  the  other  piece  of  property  and  that  was 
known  as  the  Southern  Oregon? 

A.     Southern  Oresron  Ranches. 
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Q.  And  the  stockholders  in  that  were  Mr.  Hous- 
ton, Mr.  Harry  Utley,  Mr.  Wilks  and  Mr.  Sam  Tay- 
lor, is  that  right  f  A.     That's  right. 

Q.  What  did  the  T-Bone  Ranch  grow,  if  any- 
thing ? 

A.     I  think  they  used  it  mostly  for  pasturage. 

Q.     That  was  a  pasturage  ranch? 

A.     I  think  so. 

Q.  What  did  the  Southern  Oregon  Ranch  pro- 
duce ?  A.    Wheat. 

Q.  Do  you  know  whether  Mr.  Houston  was  plan- 
ning, prior  to  his  death  and  immediately  prior  to 
his  death,  to  changing  the  method  of  farming  up 
there  or  going  into  the  cattle  [293]  business? 

A.  Yes,  he  was,  and  on  Wednesday,  I  think,  of 
that  next  week,  the  man  who  ran  the  ranches  for 
them  was  coming  to  confer  to  make  final  arrange- 
ments. 

Q.  In  other  words,  they  had  a  superintendent  in 
Southern  Oregon,  Lakeview,  who  ran  these  ranches, 
is  that  right?  A.     That's  right. 

Q.     Do  you  know  that  gentleman's  name  ? 

A.     I  am  afraid  I  can't  recall  it. 

Q.  And  that  gentleman  was  coming  down  here 
that  week,  is  that  correct  ?  A.     That  is  true. 

Q.  And  the  i^urpose  of  coming  down  was  to  de- 
termine whether  they  should  purchase  cattle  or  not 
to  go  on  that  ranch?  A.     Yes. 

Q.  What  time  did  Mr.  Houston  return  from  Mr. 
Wilks'  house  out  there  at  Orinda  on  that  Sunday? 
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A.  Just  in  time  to  get  ready  to  go  to  the  Hans- 
coms. 

Q.  When  Mr.  Wilks  returned  from  there  did 
you  notice  any  change  in  Mr.  Houston's  attitude  or 
disposition  or  did  he  indicate  in  any  way  that  any- 
thing had  happened  out  at  that  meeting  ? 

A.  No.  I  think  it  had  been  a  successful  meeting. 
There  was  no  difficulty. 

Q.     Did  he  ajopear  melancholy,  depressed?  [294] 

A.     Not  at  all. 

Q.     In  any  way  ?  A.     Not  at  all. 

Q.  Before  I  forget  it,  did  Mr.  Houston  ever  at 
any  time  in  any  w^ay  express  to  you  the  thought  of 
self-destruction  or  whether  he  would 

A.    Absolutely  not. 

Q.  Now,  on  that  night,  Sunday,  you  say  he  had 
come  back  just  in  time  to  go  to  the  social  occasion 
and  that,  I  think  you  testified,  was  at  the  home  of 
Mr.  and  Mrs.  LeRoy  Hanscom,  is  that  true  ? 

A.     That's  right. 

Q.  At  66  Domingo  Road  in  Berkeley.  You  went 
on  to  that  dinner,  did  you? 

A.     We  went  on  to  that  dinner. 

Q.     Who  was  present  at  that  dinner  ? 

A.  My  daughter  and  her  fiancee,  Ronald,  Mr.  and 
Mrs.  Hanscom,  my  mother,  Mrs.  Spaulding,  Mr. 
Houston  and  I. 

Q,    And  what  time  did  you  say  you  arrived  there  ? 

A.     6:30,  I  think. 

Q.  And  would  you  state,  as  near  as  you  can  re- 
call, when  you  left  there  ? 
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A.    After  the  dinner  party  ? 

Q.    Yes. 

A.  I  imagine  between  11:00  and  11:30.  I'm  not 
positive.  [295] 

Q.    Between  11:00  and  11:30?  A.    Yes. 

Q.    It  might  be  a  little  earlier? 

A.    Well,  it  might  have  been.  I'm  not  sure. 

Q.  Would  you  describe  to  the  Court,  just  quickly 
in  general  terms,  the  nature  of  that  party,  whether 
drinks  were  served  there  ? 

A.    Yes,  we  had  drinks  before  dinner. 

Q.  And  can  you  recall  how  many  Mr.  Houston 
had? 

A.  I  don't  think  that  any  of  us  had  more  than 
two. 

Q.    And  were  those  served 

A.  That  is  what  we  usually  have  at  the  Hans- 
coms. 

Q.  And  those  were  before  dinner  or  after  din- 
ner? A.     Before  dinner, 

Q.  Were  there  any  drinks  served  after  dinner  at 
all?  A.    No. 

Q.  What  happened  at  that  party,  was  there  any- 
thing there  that  did  upset — anything  that  occurred 
that  upset  Mr.  Houston  or  in  any  way  disturbed 
him? 

A.  Not  at  all.  It  was  a  very  happy,  congenial 
family  type  group.  We  didn't  play  bridge,  we  just 
sat  and  talked  after  dinner. 

Q.    It  was  just  a  family  evening,  gathered  around 
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a  dinner  talile,  and  then  in  the  living  room  after  the 

dinner  ? 

A.    That  is  true.  [296] 

Q.  At  which  you  just  talked  about  things  in  gen- 
eral, is  that  right  ?  A.     That  is  all. 

Q.  Now,  when  you  went  home  after  that  dinner, 
did  you  go  directly  home  ?  A.    We  did. 

Q.    And  did  you  then  retire?  A.    We  did. 

Q.  Did  you  and  Mr.  Houston  sleep  in  the  same 
room?  A.     We  did. 

Q.  Did  Mr.  Houston  in  any  w^ay  that  evening, 
after  you  w^ent  home,  did  he  make  any  statement 
about  feeling  ill,  depressed  or  melancholy  at  all  ? 

A.     Not  at  all. 

Q.  Was  he  congenial,  in  a  congenial,  jovial 
mood?  A.    Very. 

Q.     And  seemed  perfectly  happy?  A.     Yes. 

Q.  Did  Mr.  Houston  indicate  any  thought  of 
suicide  ?  A.     Absolutely  not. 

Q.  AVhat  time  did  you  arise,  you  personally,  get 
up  on  the  morning  of  February  22,  1955  ? 

A.     I  think  Ann  and  I  got  up  about  9 :30. 

Q.    About  9:30?  A.    Yes.  [297] 

Q.  Did  you  have  your  breakfast  when  you  got 
up  ?  A.    Yes. 

Q.     Did  you  go  about  your  household  duties? 

A.    Yes. 

Q.     Did  Mr.  Houston  get  up  then? 

A.     No,  he  didn't. 

Q.    When  did  Mr.  Houston  get  up  ? 

A.    He  got  up  after  I  went  upstairs  and  woke 
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him  and  asked  him  if  he  would  like  to  come  down- 
stairs and  have  lunch  with  us. 

Q.  In  other  words,  Mr.  Houston  slept  right 
straight  through  until  you  awakened  him,  is  that 
correct  ?  A.     That  is  true. 

Q.  And  what  time  was  that,  that  you  awakened 
him,  Mr.  Houston? 

A.     It  must  have  been  between  1 :00  and  1 :30. 

Q.  When  Mr.  Houston  woke  up,  did  he  appear  to 
be  gloomy  or  melancholic  at  all  *?  A.     Not  at  all. 

Q.     Did  he  seem  to  be  congenial  and  happy? 

A.    He  did. 

Q.  What  did  you  say  to  Mr.  Houston  when  you 
went  up  there  and  woke  him  up,  and  what  did  he 
say  to  you,  as  near  as  you  can  recall  ? 

A.  I  asked  him  if  he  would  like  to  get  up  and 
eat  with  us.  [298]  And  he  said  yes,  he  would.  And  I 
said,  "Would  you  like  to  have  me  bring  you  a  glass 
of  tomato  juice  f  And  he  said  yes,  he  would. 

And  I  went  downstairs  to  get  the  tomato  juice. 

Q.     And  did  you  bring  it  back  up  to  him  % 

A.  I  brought  it  back  and  put  it  on  the  top  of  the 
stairway,  the  floor  of  the  upstairs  hall — you  can 
reach  through  the  bannister — and  I  put  it  up  there. 

Q.  Did  Mr.  Houston  take  that  glass  of  orange 
juice — well,  tomato  juice — and  drink  it? 

A.    He  did. 

Q.  And  then  you  went  back  in  the  kitchen,  as  I 
understand  it,  did  you?  After  you  put  that  there, 
you  went  back  in  the  kitchen  ?  A.    Yes. 

Q.    What  were  you  doing  in  the  kitchen  ? 
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A.     I  was  cooking. 

Q.     You  were  cooking  ?  A.     Cooking. 

Q.    You  were  cooking  breakfast? 

A.  No,  it  was  breakfast  for  Mr.  Houston,  it  was 
lunch  for  Ann  and  me. 

Q.    Brunch? 

A.  Brunch.  I  think  my  mother  hadn't  had  break- 
fast either. 

Q.  You  have  a  patio,  have  you  not,  right  off  your 
kitchen?  [299] 

A.     I  have  a  patio  off  the  kitchen. 

Q.  Did  you  eat  in  that  patio — were  you  eating  in 
that  patio  that  morning  ? 

A.  We  had  planned  to  and  Ann  and  I  had  been 
out  there  that  morning  and  planned  to,  and  decided 
it  was  too  cold. 

Q.  How  does  it  come  you  rose  or  Mr.  Houston 
slept  so  late  on  Sunday  ?  Is  there  any  reason  for  that 
at  all  ?  A.     This  was  Monday. 

Q.     I  mean,  on  that  Monday. 

A.  On  Monday.  He  always  slept  late  unless  we 
went  to  church  early ;  he  slept  late  on  Saturdays — so 
did  I. 

Q.  Was  there  anything  unusual  about  Mr.  Hous- 
ton sleeping  until  1 :00  or  1 :30  ?  A.     Nothing. 

Q.  Now,  that  is  the  last  time  you  saw  Mr.  Hous- 
ton, when  you  took  the  tomato  juice  up,  put  it  on 
the  stairs,  is  that  correct? 

A.  No.  I  saw  him  in  the  kitchen  later  when  he 
came  downstairs. 

Q.     Oh,  that's  right.  Then  will  you  tell  us  what 
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happened  hnmediately  after  that;  did  Mr.  Houston 

come  doAvnstairs  ? 

A.    He  came  downstairs. 

Q.  Will  you  just  indicate  here  on  this  exhibit,  if 
you  will,  Mrs.  Houston — referring  to  Plaintiff's  Ex- 
hibit 1  —  which,  by  the  way,  for  the  record,  your 
Honor,  I  w^ould  like  [300]  to  now  offer  in  evidence. 
It  is  only  in  for  identification. 

The  Court :    Let  it  ])e  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  1  admitted  and 
filed  in  evidence. 

(Thereupon  chart,  previously  marked  for 
identification,  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  1.) 

Mr.  Angell :  Q.  Call  your  attention  to  Plaintiff's 
Exhibit  1.  Would  you  indicate  with  the  pointer 
where  the  breakfast  room  is?  It  will  not  show  on 
that  diagram.  That — it  will  be  above  something  on 
that  diagram. 

A.  The  breakfast  room?  We  don't  have  a  break- 
fast room.  The  kitchen  is  above  this  room  (indicat- 
ing). 

Q.  The  kitchen  is  above  what  is  called  on  that 
diagram,  Plaintiff's  1,  "Servants'  Quarters",  is  that 
correct?  A.     Servants'  room. 

Q.  Now  then,  can  you  indicate  on  that  diagram 
where  the  stairs  that  Mr.  Houston  came  down  from 
upstairs,  the  bedroom 

A.  Oh,  that's  a  little  difficult.  It  must  be  over 
these  steps  (indicating). 

Q.    Mr.  Houston  came  down  the  stairs,  and  in 
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Q.  Then  Mr.  Houston,  as  I  recall  it,  passed  right 
through  the  kitchen  where  you  were  and  down  the 
stairway,  is  that  correct? 

A.  I  didn't  see  him  go  down  the  stairs,  no.  I 
went  into  the  dining  room. 

Q.     You  went  out  in  the  dining  room? 

A.     The  dining  door  is  here   (indicating). 

Q.  Did  you  notice  how  Mr.  Houston  was  dressed 
when  he  went  through  the  kitchen? 

A.  He  was  wearing  pajamas  and  a  robe  and 
slippers. 

Q.    Pajamas,  robe  and  slippers?  A.    Yes. 

Q.  What  kind  of  slippers  were  they,  were  they 
mules  or  were  they 

A.     They  were  leather  slippers. 

Q.     They  were  leather  slippers?   [304] 

A.    Leather  slippers. 

Q.     Did  the  bathrobe  have  a  belt  on  it? 

A.    It  did  have. 

Q.  And  did  you  obsei^^e  how  that  belt  was  tied 
that  particular  morning? 

A.  "Well,  I  don't  know  that  I  observed  it  that 
particular  morning.  He  always  tied  it  very  loosely. 

Mr.  Clausen:  Object  to  what  it  might  have  been 
on  other  mornings.  Your  Honor.  Suggest  that  go 
out  as  nonresponsive  to  the  question. 

The  Court:    Objection  is  overruled.  Let  it  stand. 

Mr.  Angell:  Q.  Did  you  notice  whether  Mr. 
Houston  had  any  gim  in  his  hand  or  anything  in 
his  hands  at  all? 

A.     No.  I  know  he  didn't  have. 
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Q.    He  did  not  have  ?  A.    He  did  not  have. 

Q.  Now,  you  said  you  then  went  into  the  din- 
ing room  and  came — .Did  you  return  into  the 
kitchen?  A.    Yes.  And — may  I  explain? 

Q.    Yes. 

A.  We  had  planned  eating  in  the  patio,  which 
is  here  (indicating) — there  is  a  door  coming  out 
of  the  front  hallway,  and  I  decided  it  was  a  little 
too  cool.  My  mother  was  there 

Mr.  Clausen:  Your  Honor,  object  to  the  [305] 
volunteer  statement  of  the  witness. 

The  Witness:    I'm  sorry. 

Mr.  Clausen:  I  would  suggest  that  counsel  pro- 
ceed by  question  and  answer. 

The  Court:     It  may  go  out. 

Mr.  Angel  1 :  Q.  You  then  went  into  the  kitchen, 
is  that  correct?  A.     That's  correct. 

Q.  Now — ^by  the  way,  I  want  to  ask  you,  was 
Mr.  Houston  Avearing  any  glasses  that  morning? 

A.     No,  he  was  not. 

Q.  Was  it  Mr.  Houston's  custom  to  wear 
glasses?  A.    Yes. 

Q.     At  all  times?  A.     Yes. 

Q.  Both  in  the  office  working,  reading,  and  also 
when  he  was  just  on  the  street,  is  that  correct? 

A.     He  wore  tri-focals. 

Q.  He  wore  tri-focals  and  wore  them  all  the 
time?  Is  that  right?  A.     Right. 

Q.  But  he  had  no  glasses  on  this  morning  when 
he  went  down  into  the  basement  or  Avhen  you  saw 
him  going  through  the  kitchen,  is  that  right? 
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A.    Yes.  [306] 

Q.  When  is  the  next  time  you  saw  Mr.  Hous- 
ton? A.    I  didn't  see  him  again  alive. 

Q.  The  next  time  you  saw  him,  Mr.  Houston 
was  dead,  is  that  correct? 

A.     (AVitness  nods  head.) 

Q.  What  occurred  there  that  led  you  to  go  into 
the  basement?  You  were  the  one  that  went  down 
and  found  Mr.  Houston,  were  you  not? 

A.    I  was. 

Q.  How  did  you  come  to  go  down  there  into 
the  basement  at  that  time?  What  caused  you  to  go 
down?  A.     I  heard  a  hea\y  thud. 

Q.     You  heard  a  thud?  A.    Very  heavy  thud. 

Q.  And  then  did  you  go  down  alone  or  did  Ann 
go  with  you?  A.     I  went  down  alone.  f 

Q.  And  when  you  went  dowTi  was  the  door  going 
into  tlie  basement,  the  part  of  the  basement  where 
Mr.  Houston's  body  was  found,  was  that  door  open 
or  closed?  A.    It  was  open. 

Q.  It  was  open.  And  you  saw  Mr.  Houston  ly- 
ing there  on  the  floor,  is  that  correct? 

A.     I  couldn't  see  him  until  I  got  down  the  steps. 

Q.  You  got  down  the  steps,  you  went  into  the 
room  then,  did  you?  [307]  A.     Yes. 

Q.  Then  you  saw  Mr.  Houston  lying  there,  did 
you  not?  A.    Yes. 

Q.  Officer  Pine  has  placed  on  Plaintiff's  Exhibit 
1  a  P-1  indicating  the  position  of  Mr.  Houston's 
body  when  he  first  saw  it.  I  will  ask  you  if  you 
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recollect  if  that  is  where  Mr.  Houston  was  lying 

when  you  saw  it? 

A.  I  think  he  was  lying  here  (indicating).  His 
head  was  almost  up  to  the  washing  machine. 

Q.  Will  you  take  that  green  chalk  and  will  you 
just  place  an  X  in  there  where  you  think  Mr. 
Houston's  body  was  lying,  and  will  you  mark  that 
with  you  initials,  C.  C,  and  1. 

(Witness  indicating  CC-1.) 

The  Court:  We  will  take  the  adjournment,  if  it 
is  agreeable  to  both  sides.  10:00  o'clock  tomon?ow 
morning. 

(Whereupon  an  adjournment  was  taken  until 
10:00  o'clock  a.m.  November  9,  1955.)    [308] 

The  Clerk:     Houston  vs.  The  Canada  Life  As- 
surance Company,  further  trial. 
Mr.  Angell:     Ready,  your  Honor. 
Mr.  Clausen:     Ready. 

CHARLOTTE  H.  CLAYTON 

the  plaintiff,  recalled  as  a  witness  in  her  own  be- 
half; previously  sworn. 

Direct  Examination — (Resumed) 
Mr.  Angell:  Q.  Mrs.  Clayton,  you  were  at  the 
board  showing  the  physical  features  of  the  base- 
ment last  night  when  we  closed  and  I  believe  that 
you  had  just  put  a  green  circle  on  a  mark  that  you 
had  made  on  Plaintiff's  Exhibit  1  showing  what 
you  believe  to  be  v/as  the  location  of  Mr.  Houston's 
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body  when  you  found  it  on  the  afternoon  of  Feb- 
ruary 22nd.  Is  that  correct? 

A.     That's  correct. 

Q.  Will  you  step  back  here  to  the  board  vdth. 
the  pointer.  Now,  this  map  is  drawn  to  scale,  your 
Honor,  and  for  the  purpose  of  the  record,  it  shows 
that  the  scale  is  three-quarters  of  an  inch  to  one 
foot,  and  attached  to  Plaintiff's  Exhibit  1  is  a 
scale  ruler  of  Acme  Legal  Service,  which  is  the 
same  ruler  for  this  i)aii:icular  map  of  three-quar- 
ters of  an  inch  to  one  foot,  and  I  will  ask  that  [311] 
this  same  ruler  be  marked  part  of  this  Plaintiff's 
Exhibit  1. 

And,  for  the  record,  I  want  the  record  to  show 
that  the  hole  cut  in  the  floor  shown  in  Plaintiff's 
Exhibit  1,  and,  from  this  scale  ruler,  to  the  point 
where  Mrs.  Clayton  says  she  first  saw  Mr.  Hous- 
ton's body,  is  22  feet. 

Now,  Mrs.  Clayton,  what  was  this  basement  used 
for? 

A.  This  end,  the  basement  was  used  for  storing, 
for  laundry  purposes. 

Q.  When  you  say  "this  end"  you  are  pointing 
to  the  south  end  as  sho\\Ti  by  Plaintff's  Exhibit  1, 
is  that  correct?  A.     That's  correct. 

Q.    This? 

A.     This  end,  for  storage. 

Q.  The  storage,  was  that  the  north  end  of  the 
basement?  Is  that  right?  A.     That's  correct. 

Q.  Was  that  basement  divided  up  into  different 
levels?  A.    Yes,  it  was. 
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Q.  Now,  will  you  state  for  the  record  what  those 
levels  were,  as  near  as  you  can  recall? 

A.  This,  from  there  to  ceiling  is  approximately 
six  feet  eleven 

Q.  Now,  just  a  minute,  so  we  get  some  marks. 
Well,  you  take  this  and  do  the  marking  instead  of 
me.  Now  show  the  part  that  is  six  feet  eleven.  Will 
you  draw  a  line  across  [312]  the  map  where  the 
six  foot  eleven — you  might  just  circle  the  six  foot 
eleven.  A.     (Witness  designating.) 

Q.  Now  will  you  put  a  green  line  around  the 
outer  boundaries,  like  around  where  the  six  foot 
level  is?  A.     (Witness  designating.) 

Mr.  Angell:     I  will  mark  that  C-2. 

Q.  Now,  the  green  outline  on  the  map.  Plain- 
tiff 's  Exhibit  1,  for  the  purpose  of  the  record,  shows 
that  portion  of  the  basement  that  was  approxi- 
mately how  high?  How  high  did  you  say? 

A.    From  floor  to  ceiling? 

Q.    Yes. 

A.    Approximately  six  feet  eleven. 

Q.  All  right.  Now,  where  would  the  next  level 
be? 

A.     The  next  level  is  in  this  corner  of  the  room. 

Q.  And  you  are  pointing  to  the  northwest  por- 
tion of  Plaintiff's  Exhibit  1,  is  that  right? 

A.    Yes. 

Q.    How  high  was  that? 

A.  Approximately  five  foot  eleven  from  floor  to 
ceiling. 
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Q.  Will  you  put  that  in  red — outline  the  portion 
there  that  was  five  foot  eleven. 

A.     (Witness   designating.) 

Q.     Mark  that  C-3.   [313] 

A.     (Witness  designating.) 

Q.    Was  there  another  level  in  the  basement? 

A.     This  is  a  higher  level. 

Q.  You  are  pointing  now  to  the  northeast  por- 
tion of  the  basement?  A.     That  is  correct. 

Q.     And  that  was  how  high? 

A.     Four  feet  eleven,  approximately. 

Q.  Use  that  orange  colored  crayon  and  mark 
that  portion  which  you  say  is  about  three  and  a 
half 

A.    Four  feet  eleven  (witness  designating.) 

Q.  Referring  to  that  portion  of  the  basement 
which  you  said  was  six  feet  eleven,  will  you  just 
generally  describe  what  was  in  that  portion  of  the 
basement  ? 

A.  This  portion  of  the  basement  I  used  as  a 
laundry;  the  washing  machine  I  had  here,  water 
heater,  tables  for  laundry,  then  the  ironer,  and  then 
all  around  this  edge  were  stored  boxes,  sewing 
machine  here,  two  tables  here. 

Q.  On  Plaintiff's  Exhibit  1  there  are  shown 
objects,  sewing  machine,  boxes,  garden  tools  and 
tables,  paper  boxes,  and  so  on,  stored  on  top,  cab- 
inet, ironer,  table,  table,  water  heater,  and  washing 
machine  on  this  Exhibit  1. 

Is  that  the  way  the  objects  sho^vn  on  there  were 
the  afternoon  of  February  22nd  when  Mr.  Houston 
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met  his  death *?  A.     Approximately,  yes.  [314] 

Q.  And  it  shows  the  ironer  in  about  the  center 
of  that  six  foot  eleven  space,  is  that  correct? 

A.    Yes. 

Q.     That  is  on  this  Plaintiff's  Exhibit  1? 

A.    Yes. 

Q.  Now,  sometime  subsequent  or  on  or  about 
March  24th,  Mr.  Bradford  and  Dr.  Kirk  came  to 
the  premises  there,  did  they  not,  to  make  an  inspec- 
tion, an  examination  of  these  premises? 

A.     They  did. 

Mr.  Clausen:  Object  to  that  as  leading  and  sug- 
gestive. 

Mr.  Angell:  It  is  just  preliminary.  We  will 
show  they  did  and  I  believe  you  know  they  did. 

Q.  And  at  the  time  that  Dr.  Kirk  and  Mr.  Brad- 
ford were  there,  were  the  objects  in  the  basement 
and  that  portion  of  the  basement  as  shown  by 
Plaintiff's  Exhibit  1  in  the  same  position  they  were 
on  the  afternoon  on  FeJDruary  22nd  at  the  time  Mr. 
Houston  met  his  death?  A.     They  were. 

Q.  Referring  to  that  portion  of  the  basement 
shown  on  Plaintiff's  Exhibit  1  as  the  northwest  part 
and  which  you  have  shown  as  five  feet  eleven  by 
your  marking  C-3,  will  you  state  what  that  portion 
of  the  basement  was  used  for  on  February  22nd, 
1954? 

A.  These  two  portions  of  the  basement  [315] 
were  almost  solid  with  storage,  with  stores  of 
things. 

Q.    You  are  pointing  now  to  the 
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A.     This  area  and  this  area  (indicating). 

Q.     The  area  marked  C-3  on  there  and  C 

A.     C-4. 

Q.  C-4  on  Plaintiff's  Exhibit  1,  is  that  cor- 
rect ?  A.     That's  correct. 

Q.  And  was  that  the  way  that  portion  of  the 
basement  had  been  for  some  time  prior  to  Mr. 
Houston's  death?  A.    Yes. 

Q.  And  that's  the  way  it  continued  until  after 
Dr.  Kirk  and  Mr.  Bradford's  visit? 

A.     That  is  true. 

Q.  Will  you  just  describe  for  the  record  what 
you  had  stored  in  that — take,  first,  the  part  there 
you  have  marked  C-3  and  state  what  was  stored 
in  there. 

A.  This  is  a  sofa,  and  stored  in  front  of  the 
sofa  were  my  patio  chairs,  with  hand  chairs  along 
in  here 

Q.  Just  a  moment;  so  that  the  record  will  show 
that,  there  is  marked  on  this  exhibit  the  word 
"Sofa"  in  the  area  marked  C-3.  Is  that  where  the 
Sofa  was  then?  A.     Yes. 

Q.  On  February  22nd.  Then  in  front  of  that 
sofa  you  say  that  you  had  your  patio  chairs'? 

A.     Yes.  My  outdoor  furniture.  [316] 

Q.    All  right. 

A.  The  sofa  was  also  piled  with  bamboo  blinds 
and  various  and  sundry  things,  on  top  of  the  sofa. 

This  is  a  cedar  chest,  a  very  large  cedar  chest, 
over  which  were  thrown  sleeping  bags,  air  mat- 
tresses, and  so  forth. 
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Q.  Now,  that's  the  word  "Chest."  You  might 
save  time  if  you  will  say  that  where  the  word 
"Chest"  appears  in  C-3  area  the  follomng  articles 
were  there — .  It  will  save  me  correcting  the  rec- 
ord— correcting  it  for  the  record  here — that  is,  if 
that  won't  confuse  you. 

A.  Where  it  says  ''Bedding,  etc.,"  were  stored 
three  or  four  beds,  springs,  mattresses,  bedsteads, 
bed,  both  ends,  with  head  and  foot,  mattresses  and 
bedboards. 

Q.  Did  those  bedboards  project  out  into  the 
area  shown  on  Plaintiff's  Exhibit  1  in  what  would 
be  the  open  area  here  in  the  area  marked  C-3? 

A.     They  extended  across  here. 

Mr.  Angell:  And  the  witness  has  pointed  that 
they  extended  across  from  where  the  word  "  Chest' ^ 
appears  in  this  C-3  area. 

A.  Yes.  This  is  a  permanent  bookcase,  built-in 
bookcase. 

Q.  Pointing  to  what  has  pre\dously  been  marked 
P-3,  and  which  on  this  exhibit  says  "Bookcase." 

A.     That's  correct. 

Q.    Is  that  correct?  [317]  A.    Yes. 

Q.  In  the  extreme  northwest  corner  there  ap- 
pears, on  Plaintiff's  Exhibit  1,  the  word  ''Broom 
and  sweep." 

A.     There  is  a  sweeper  back  there. 

Q.     What  else? 

A.     And  a  broom — I  think. 

Q.  Now,  did  Mr.  Houston  keep  any  of  his 
sporting  gear  or  equipment  in  that  area? 


366         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Charlotte  H.  Clayton.) 

A.     He  kept  all  of  it  in  that  area. 

Q.  And  referring  to  that  particular  comer 
where  it  says  "Brooms  and  sweeper,"  what  in  the 
way  of  sporting  equipment  did  Mr.  Houston  keep 
in  there? 

A.     Ho  kept  his  gims  in  this  comer. 

Q.     Pardon  me — I  have  stopped  you 

A.    You  want  to  know  the  rest  of  it? 

Q.     Answer  the  question.  A.     All  right. 

Q.  He  kept  his  guns  in  that  part  which  is  called 
on  Plaintiff's  Exhibit  1  "Brooms  and  sweeper,"  is 
that  correct?  A.     Yes. 

Q.  Now,  how  long  had  Mr.  Houston  kept  his 
guns  in  there? 

A.     He  always  kept  them  there. 

Q.  And  was  that  for  some  time  prior  to  his 
death  on  February  22nd? 

A.  I  think  as  long  as  we  lived  there,  which  is 
two  years.  [318] 

Q.     And  up  to  the  date  that  ho  was  killed  inj 
that  basement,  is  that  right?  A.    Yes. 

Q.     And  how  Avore  the  guns  stored  in  there? 

A.     Standing  up. 

Q.     They  were  standing  on  end? 

A.    Yes.  (Designating.) 

Q.     And  were  they  in  any  case?  A.     No. 

Q.     The  butt  rested  on  the  floor  and  the  barrel] 
rested  on  the  side  of  the  wall?  A.     True. 

Q.     And  wore  those  gims  by  themselves  in  that! 
area  or  were  they  scattered  in  among  the  other 
things  that  were  there,   such  as  the  brooms  andj 

• 
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the  sweeper,  which  are  shown  on  Plaintiff's  Exhibit 

1?  A.     That's  correct. 

Q.  They  were  in  among  the  other  material,  is 
that  right?  A.     That's  true. 

Q.  In  other  words,  Mr.  Houston  had  no  gun 
case?  A.    No,  sir. 

Q.    In  any  place  in  the  house,  is  that  correct? 

A.     That  is  true. 

Q.  Now,  did  Mr.  Houston  store  any  other  of 
his  sporting  gear  in  the  basement  as  shown  by 
Plaintiff's  Exhibit  1?  [319]  A.    Yes,  he  did. 

Q.  Will  you  just  state  what  and  where  and  will 
you  call  it  by  the  numbers  that  you  have  given,  as 
either  C-3  or  C-4,  whatever  it  is? 

A.    His  saddles  were  hanging  along  here. 

Q.     You  are  pointing  along  here  to  a  long 

A.    Along — ^this  platform  is  raised  a  foot. 

Q.     In  other  words,  C-4  is  a  raised  platform? 

A.     It  is  a  raised  platform. 

Q.    Were  they  stored  on  the  C-4  area? 

A.  They  were  hanging  from  a  rafter  that  goes 
through  here. 

Q.  And  that  you  show  as  along  the  western  side 
of  the  C-4  area,  is  that  correct? 

A.     That's  correct. 

Q.  And  how  many  saddles  did  Mr.  Houston 
have  ?  A.     Three. 

Q.     Three?  A.    Yes. 

Q.  Did  he  have  any  other  equipment,  fishing 
equipment  or  sporting  equipment,  in  that  area? 

A.    He  had  all  of  his  equipment  in  this  area ;  he 
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had   fishing   poles,    there   were    fishing   boots   also 

hanging   from   this   rafter   that   the   saddles   hung 

from. 

Q.     Sleeping  bags? 

A.  Saddle  blankets,  saddle  bags,  saddle  bags, 
sleeping  bags  [320]  — saddle  blankets  is  what  I 
am  trying  to  say.  Sleeping  bags,  air  mattresses. 

Q.    And  they  were  stored 

A.    Hunting  clothes,  jackets,  boots,  liding  boots. 

Q.  Kow,  Mrs.  Clayton,  I  will  show  you  a  photo- 
graph which  has  the  legend  on  it:  ''General  view  of 
area  of  shooting,"  and 

Mr.  Clausen:  May  I  ask  counsel  when  it  was 
taken  ? 

Mr.  Angell:  If  you  will  give  me  a  chance,  I  will 
identify  the  photograph,  Mr.  Clausen. 

Q.    and  ask  you  if  that  picture,  that  view,  is 

familiar  to  you.  A.    Yes. 

Mr.  Clausen:  Just  a  moment.  We  object  to  that 
on  the  ground  the  witness  is  looking  at  the  photo- 
graph, and  the  critical  question  that  I  would  like 
to  know  is  w^hen  the  photograph  was  taken.  I  ask 
counsel. 

Mr.  Angell:    This  is  preliminary. 

Mr.  Clausen:    No  foundation  is  laid. 

Mr.  Angell:  I  can't  be  establishing  everything 
all  in  one  question. 

The  Court:    You  will  have  to  lay  the  foundation. 

Mr.  Angell:    I  am  trying  to  identify  it. 

The  Court:  You  will  have  to  lay  the  foundation 
for  it. 
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Mr.  Angell:    I  am  going  to  lay  the  foundation. 

The  Court:    You  better  do  that  at  this  time. 

Mr.  Angell:    I  am  identifying  it,  your  Honor. 

Q.    Have  you  seen  that  picture  before? 

A.     I  have. 

Q.     When  was  that  taken,  do  you  know*? 

A.     I  think  Mr.  Bradford  took  it. 

Mr.  Clausen:  Well,  now,  just  a  moment — the 
witness  says  that  somebody  else  took  it.  She  didn't 
even  answer  the  question.  The  question  was  when 
the  photograph  was  taken.  Evidently  the  witness 
doesn't  know.  I  asked  counsel  the  question,  but  he 
hasn't  told  me.  So  therefore,  your  Honor,  I  object 
on  the  ground  that  there  is  no  foundation. 

Mr.  Angell:  Well,  I  can't  lay  it  with  just  one 
question,  Mr.  Clausen. 

Q.  Does  that  photograph  in  your  hand  show  the 
articles  that  were  in  that  corner  the  date  of  Mr. 
Houston's  death? 

Mr.  Clausen:  Same  objection.  Your  Honor,  the 
ground  that  the  witness  is  being  asked  about,  a 
photograph,  there  is  no  foundation  laid  as  to  who 
took  the  photograph  or  when  the  photograph  was 
taken. 

Mr.  Angell :     Your  Honor 

Mr.  Clausen:  And  counsel  knows  merely  asking 
the  witness  to  guess  as  to  whether  the  photograph 
might  show  the  conditions  as  of  the  date  of  the 
incident — .  I  think  it  is  only  fair  that  the  party 
who  took  the  photograph  and  the  date  be  [322] 
made  known  to  the  court. 
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Mr.  Angell:  If  your  Honor  please,  the  rule 
stated  by  Mr.  Clausen  has  so  long  since  been  aban- 
doned that  it  is  surprising  to  hear  it  even  men- 
tioned in  court  any  longer.  The  cases  state  you  can 
show  a  witness  a  photograph  to  illustrate  their 
testimony;  if  they  have  the  knowledge,  they  can 
show  that  photographs  shows  what  I  saw  on  a  given 
day,  and  they  do  not  have  to  have  taken  the  photo- 
graph, they  do  not  have  to  have  been  present  when 
the  photograph  was  taken,  nor  need  that  photo- 
graph even  have  been  made  on  that  date  or  at  any 
other  particular  date  if  the  witness  identifies  the 
articles  in  that  photograph  and  as  correctly  show- 
ing a  situation  as  is  depicted  in  that  picture.  In 
other  words,  it  is  just  exactly  as  Mr.  Clausen  in- 
troduced this  manikin  yesterday,  purely  by  way  of 
illustration  of  what  his  witnesss  had  taken  out  of 
the  coroner's  testimony  or  the  inquest  testimony. 

The  Court:  What  serious  objection  is  there  to 
laying  the  foundation  for  this  picture? 

Mr.  Clausen:  (To  counsel:)  He  is  asking  you  a 
question. 

Mr.  Angell:    Well,  only  that  the  witness  didn'tj 
take  the  picture. 

The  Court:     Well,  who  did? 

Mr.  Angell:  A  Mr.  Bradford  took  the  picture^ 
and  he  will  be  here  as  a  witness.  [323] 

The  Court:  With  that  understanding,  I  will  al- 
low it.  If  it  is  not  connected  up,  it  will  go  out. 

Mr.  Clausen:     Yes,  your  Honor. 

The  Court:  Let  the  record  note  the  objection. 
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Mr.  Angell:  We  will  offer  it  for  identification, 
then,  only,  your  Honor. 

The  Court:    Very  well. 

Mr.  Angell:    I  will  put  it  in  for  identification. 

The  Court:     Let  it  be  admitted  and  marked. 

Mr.  AngeU:  That  will  be  Plaintiff's  Exhibit  7 
for  identification. 

The  Court:     It  mil  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  7  marked  for 
identification. 

(Photograph  "General  view  of  area  of  shoot- 
ing" marked  for  identification  Plaintiff's  Ex- 
hibit No.  7.) 

Mr.  Angell:  Q.  Now,  I  show  you  Plaintiff's 
Exhibit  No.  7  for  identification,  Mrs.  Clayton.  Do 
you  recognize  the  objects  shown  in  that  picture? 

A.     Yes,  sir. 

Q.  And  will  you  just  state  what  that  picture 
shows  ? 

A.  It  is  a  picture  of  this  area  C-3  showing  the 
bookcase,  the  bedding,  what  is  marked  here  as 
"Bedding",  the  chest,  the  end  of  the  sofa,  and  the 
patio  furniture  along  here,  sleeping  bags.  [324] 

Q.  Is  that  the  way  that  area  appeared  on  the 
date  of  Mr.  Houston's  death,  on  February  22,  1954? 

A.    Yes, 

Mr.  Clausen:  Just  a  moment.  Your  Honor,  we 
will  object  to  that  as  calling  for  the  conclusion  of 
the  witness,  showing  the  witness  a  picture  and  ask- 
ing whether  that  appeared  that  way  to  the  witness 
as  of  a  certain  day. 
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The  Court:    Do  you  wish  a  ruling? 

Mr.  Angell :  All  I  am  asking  is  what  the  witness 
sees  in  that  picture  is  what  she  saw  on  February 
22nd. 

The  Court:    I  will  allow  it.  Objection  overruled. 

A.    I  answered  ''Yes." 

Mr.  Angell:  Q.  Now  Mrs.  Clayton,  do  you 
know  the  distance  between  the  outer  edge  of  the 
bookcase  and  the  space  in  Plaintiff's  Exhibit  1 
where  it  is  shown  as  a  passageway,  a  clear  area  in 
there,  which  is  the  access  area  in  Plaintiff's  Exhibit 
1  back  to  where  it  says  "Brooms  and  sweeper,"  do 
you  know  approximately  how  wide  that  passage- 
way was  on  February  22nd,  1954? 

A.     Approximately  eighteen  inches. 

Q.  Did  Mr.  Houston  frequently  go  into  the  base- 
ment ?  A.     Very. 

Q.  Was  it  unusual  for  Mr.  Houston  to  get  up 
in  the  morning  and  go  down  into  the  basement? 

A.  Not  at  all  unusual.  He  kept  all  of  his  [325] 
sporting  equipment  down  there. 

Q.  And  sometimes  when  you  called  Mr.  Houston 
to  meals  or  breakfast  or  dinner,  did  he  go  do\^^l 
into  the  basement  after  you  had  called  him? 

A.     Very  often. 

Q.  And  would  you  ever  go  down  there  an^  find 
out  what  he  was  doing  down  there? 

A.  Sometimes.  If  I  insisted  he  come  to  meals 
promptly. 

Q.  And  would  you  go  down  to  see  what  h'  was 
doing  ?  A.    Yes. 
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Q.  And  what  would  you  find  him  doing  down 
there  ? 

A.  Oiling  boots  or  saddles  or  cleaning  guns,  fix- 
ing fishing  equipment,  tackle. 

Q.  On  holidays  and  weekends  when  Mr.  Hous- 
ton was  home,  was  it  his  habit  to  spend  a  great 
deal  of  time  down  there  in  the  basement? 

A.     It  was. 

Q.    With  his  sporting  equipment? 

A.     That  is  true. 

Q.     And  working  on  it? 

A.     Working  on  it. 

Q.  On  February  22,  1954,  there  were  found  in 
the  storage  room,  which  storage  room  is  marked 
* 'Storage  Room"  on  Plaintiff's  Exhibit  1,  there 
were  found  two  guns  in  that  area,  as  shown  by  the 
testimony  here.  Did  Mr.  Houston  as  a  matter  [326] 
of  practice  keep  guns  in  that  area? 

A.     Not  as  a  matter  of  practice. 

Q.  And  had  you  ever  seen  any  guns  in  that 
storeroom  prior  to  the  date  February  22,  1954? 

A.    No,  sir. 

Q.    What  was  that  area  used  for  primarily? 

A.  That  is  a  storage  area.  My  married  daughter, 
I  always  called  her,  her  closet — her  wedding  pres- 
ents were  stored  in  it.  My  daughter  Ann  has  done 
a  lot  of  art  work  and  she  kept  her  art  material  in 
there. 

Q.    That  door,  does  it  have  a  lock  and  key? 

A.    It  has  a  lock  and  key. 
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Q.  What  would  you  say  the  size  of  that  was,  do 
you  happen  to  know? 

A.  I  don't  know.  But  I  should  say  four  and  a 
half,  five  feet  square. 

Q.  Approximately  four  and  a  half,  five  feet 
square.  Prior  to  the  date  and  time  of  Mr.  Hous- 
ton's death  did  you  go  into  that  basement  fre- 
quently ? 

A.     Very  frequently.  It  was  my  laundry. 

Q.  Your  laundiy.  You  would  go  in  there  several 
times  a  week,  is  that  right*?  A.    Yes,  sir. 

Q.  And  just  prior  to  the  time  of  Mr.  Houston^s 
death,  when  you  went  in  there  on  any  occasions 
did  you  see  Mr.  [327]  Houston's  gims  or  any  of  his 
guns  back  in  the  storage?  A.     Yes,  sir. 

Q.  The  storage  place,  which  is  marked  C-3  and 
w^here  it  says  **  Brooms  and  sweeper"  on  Plaintiff's 
Exhibit  1?  A.    Yes,  sir. 

Q.  Now,  referring  to  Defendant's  Exhibit  C 
and  the  application  for  the  insurance  policy  which 
is  here  the  subject  of  this  suit,  there  appears  on 
that  exhibit  in  the  lower  left-hand  corner  as  a  wit- 
ness to  the  application  filed  with  The  Canada  Life 
Assurance  Company  the  name  Robei't  C.  Utley.  Do 
you  know  Robert  C.  Utley? 

A.    Yes;  I  have  know  him  for  a  long  time. 

Q.     And  who  is  Robert.  C.  Utley? 

A.     He  is  the  son  of  Harry  Utley  who  is  m^ 
husband's  very  close  friend  in  Lakeview. 

Q.    And  business  associate? 

A.    Business  associate  and  friend. 
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Q.  And  is  Mr.  Harry  Utley  the  father  of  Mr. 
Robert  C.  Utley? 

A.    He  is  the  father  of  Robert  C.  Utley. 

Q.  He  is  also  the  father  of  Mrs.  Wilkerson,  is 
that  right?  A.     That's  true. 

Q.     And  did  Mr.  Houston  know  Robert  Utley? 

A.    Yes,  he  did. 

Q.    And  how  long  had  he  know  him? 

Mr.  Clausen:  Just  a  moment.  We  will  [328] 
object  to  that  on  the  ground  it  is  asking  this  wit- 
ness what  another  person  may  know,  certainly  call- 
ing for  speculation,  your  Honor. 

The  Court:  If  she  knows  she  may  answer.  Ob- 
jection overruled.  A.     I  knew  him  also. 

Mr.  Angell:     Q.      Yes. 

A.  My  husband  knew  him.  We  saw  him  fre- 
quently when  we  went  up  at  our  camp  near  Lake- 
view. 

Q.    What  period  of  time  would  that  be? 

A.  We  owned  the  camp  for  five  years  prior  to 
Mr.  Houston's  death.  And  he  had  known  Mr.  Bob 
Utley — as  a  matter  of  fact,  when  Bob  Utley  was  in 
the  army  Mrs.  Bob  Utley  worked  for  my  husband's 
company  as  a  secretary  or  a  stenographer. 

Q.  Do  you  know  Mr.  Robert  Utley's  occupation 
or  business  at  the  time  that  he  witnessed  this  ap- 
plication for  this  policy? 

A.    He  sold  life  insurance. 

Q.    And  for  what  company? 

A.    The  Canada  Life. 
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Q.  Do  you  know  whether  or  not  Mr.  Houston 
took  this  policy  out  through  Mr.  Utley? 

A.    I  know  that  he  did. 

Q.     You  know  that  he  did?  A.     Yes. 

Q.  And  Mr.  Utley  signed  the  application  as  a 
witness,  your  Honor,  on  the  date  that  it  bears, 
which  is  September  18,  1953.    [329] 

Did  Mr.  Robert  Utley  go  hunting  with  Mr.  Hous- 
ton? A.     I  imagine  he  did,  yes. 

Q.     Do  you  know  whether  he  did  or  not? 

A.     I  never  saw  him  go  hunting,  no. 

Q.  Were  Mr.  Houston  and  you  in  the  home  of 
Mr.  Harry  Utley  when  Mr.  Robert  Utley  was 
there  ?  A.     Frequently. 

Q.    Did  you  go  to  social  events  together? 

A.  We  went  to  Harry  Utley 's,  to  dinner,  with 
him. 

Q.  And  can  you  think  of  any  other  social  events 
that  you  went  with  Mr.  Robert  Utley,  who  was 
present,  and  Mr.  Houston? 

A.  No,  I  can't  He  has  been  at  our  ca])in,  at  our 
camp. 

Q.     And  how  often  has  he  been  there? 

A.  I  imagine  that  in  the  three  or  four  weeks 
that  I  was  there  every  summer  I  saw  him  three  or 
four  or  five  times. 

Q.  Ho  would  be  present  at  social  gatherings  at 
your  cabin  at  those  times  ?  A.     That  is  true. 

Q.  Referring  to  Mr.  Houston's  health,  do  you 
know  the  condition  of  Mr.  Houston's  health  at  the 
time  of  his  death  or  just  prior  thereto? 

A.    He  was  in  very  good  health. 
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Q.  Did  he  have  any  affliction  which  required 
him — or  for  which  he  did  carry  pills  or 

A.    He  had  a  chronic  sinusitis.  [330] 

Q.    Did  he  take  some  pills  or  medicine  for  it? 

A.    He  did. 

Q.     He  carried  those  with  him  I 

A.     He  also  took  vitamin  pills. 

Q.    He  took  vitamins  ?  A.     That  is  true. 

Q.     How  tall  was  Mr.  Houston? 

A.     Six  two  and  a  half. 

Q.    And  what  weight  at  the  time  of  his  death? 

A.     168,  I  imagine;  maybe  more.  I  am  not  sure. 

Q.  At  any  time  prior  to  Mr.  Houston's  death 
had  he  ever  complained  to  you  of  being  ill  or  in 
bad  health?  A.     No. 

Q.  Had  he  had  any  illnesses  of  a  serious  nature 
at  any  time,  say  immediately  within  the  last  two 
or  three  years  prior  to  his  death  ? 

Mr.  Clausen:  Well,  I  object  to  that  as  being  com- 
pound; there  are  two  questions  there  in  one. 

Mr.  Ansrell :    I  will  withdraw  it. 

Mr.  Clausen:    All  right. 

Mr.  Angell :  Q.  Had  Mr.  Houston  had  any  seri- 
ous illnesses  within  a  year  just  prior  to  his  death? 

A.     No. 

Mr.  Clausen:  Object  to  that,  if  the  court  please, 
on  the  ground  that  it  is  asking  this  witness  to  spec- 
ulate on  what  [331]  another  man  may  have  had,  not 
what  another  man  stated  but  what  another  man  may 
have  had ;  unknown  to  this  witness  he  may  have  had 
serious  ills  of  which  he  may  have  said  nothing. 
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The  Court:  The  objection  will  be  overruled.  I 
will  allow  the  question  and  answer  to  stand. 

Mr.  Angell:  Q.  What  was  your  answer  to  that? 
I  didn't  hear  it. 

A.     He  did  not  have  any  serious  illnesses. 

Q.     He  had  the  usual  run  of  colds,  did  he  not? 

A.     Yes,  colds. 

Q.     Flu?  A.    He  had  flu. 

Q.  Did  Mr.  Houston  ever  make  any  statement 
to  you  regarding  his  financial  condition,  as  to 
whether  it  was  good,  bad  or  indifferent? 

A.  We  discussed  our  financial  condition  rather 
often,  I  think,  and  I  think  that  it  was  in — that  it 
was  a  very  good  financial  condition.  We  had  nothing 
to  worry  about,  is  what  I  mean. 

Q.  Well,  did  Mr.  Houston  at  any  time  ever  say 
to  you  he  was  worried  about  his  finances? 

A.     No,  sir. 

Mr.  Angell:  We  have  had  prepared  a  financial 
statement  by  a  certified  public  accountant  showing 
Mr.  Houston's  financial  condition  at  the  date  of  his 
death.  This  I  will  [332]  show^  to  counsel  and  see  if 
he  will  have  any  objection  to  its  use.  I  will  bring 
in  the  certified  public  accountant. 

Mr.  Clausen:  I  certainly  do  object  to  this  and 
object  to  it  on  account  of  being  irrelevant  to  the 
issues  here  so  far  as  the  tender  of  this  evidence  is 
concerned  and  no  showing  that  Mr.  Houston  ever 
knew  of  this  financial  condition  or  that  this  reflex 
condition  that  Mr.  Houston  thought  he  had.  There 
is  no  foundation  for  any  of  that. 
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Mr.  Angell:  Are  you  objecting  to  it  on  the 
ground  that  the  man  that  made  it  is  not  here  or 
are  you  objecting  to  it  on  the  ground  that  it  is 
inadmissible  evidence  ? 

Mr.  Clausen:  It  is  both,  both  inadmissible  and 
— both  inadmissible  and  no  proper  foundation. 

Mr.  Angell:  Well,  then,  your  Honor,  I  will  ask 
at  this  time  to  mark  this  as  Plaintiff's  exhibit  next 
in  order  for  identification  and  then  ask  to  be  al- 
lowed to  ask  this  witness  questions  concerning  it, 
which  are  within  her  knowledge,  and  I  will  then 
produce  the  certified  public  accountant  to  identify 
the  statement  as  having  been  prepared  by  him. 

The  Court :    I  will  allow  it. 

(Financial  statement  marked  for  identifica- 
tion Plaintiff's  Exhibit  No.  8.) 

Mr.  Angell:  I  might  say,  your  Honor,  this  ex- 
hibit as  shown  by  the  certification  of  the  certified 
public  accountant  is  prepared  from  public  docu- 
ments which  are  the  inventories  [133]  of  assets  in 
the  state  proceedings  of  Mr.  Houston,  so  they  are 
a  matter  of  public  record. 

Q.  I  will  show  you  Plaintiff's  Exhibit  8  for  iden- 
tification, Mrs.  Clayton,  and  I  will  ask  you  to  look 
that  over  carefully,  and  the  assets  there  shown,  and 
ask  you  if  to  the  best  of  your  knowledge  that  sets 
forth  accurately  the  assets  and  liabilities  of  Mr. 
Houston  and  yourself  on  the  date  of  Mr.  Houston's 
death. 

Mr.  Clausen:  I  would  object,  your  Honor,  on  the 
groimd  that  there  is  no  showing  that  this  witness 
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knows — now,  this  is  the  first  time  I  have  seen  this. 
What  has  apparently  been  done  here,  your  Honor, 
is  an  attempt  to  estimate  an  asset  and  liability  situ- 
ation as  of  the  date  of  death.  For  example,  here  are 
items  which  an  accountant  has  picked  out  and  set 
down,  such  as  "Cash  surrender  values"  and  "Real 
estate,"  and  here's  a  figure  which  is  supposed  to 
rei)resent  maybe  market  value,  it  may  be  sales 
value,  who  knows  what. 

Mr.  Angell:  I  am  going  to  produce  the  man  who 
made  it. 

The  Court:  With  the  assurance  that  he  produce 
the  accountant,  why,  I  wdll  allow  it. 

Mr.  Angell:  You  can  examine  him  all  you  want 
as  to  where  he  got  the  figures. 

Mr.  Clausen :  I  might  point  further,  your  Honor, 
I  think  it  is  going  far  afield;  I  mean,  I  think  it  is 
too  far  afield  from  the  immediate  issue  in  the  case. 

Mr.  Angell :  The  immediate  issue  is  whether  this 
man  committed  suicide  or  whether  the  death  was  by 
accident,  and  I  think  that  everything  that  was  in  the 
mind  of  the  man  at  the  time  of  his  death  is  pertinent 
to  show  his  mental  state  as  to  w^hether  he  would  have 
had  any  reason  for  committing  an  act  of  self- 
destruction. 

The  Court:  For  that  limited  purpose  I  will  al- 
low it. 

Mr.  Angell:  I  might  say  that  in  the  case  as  put 
in  by  counsel  it  w^as  tried  in  every  way  to  show  that 
this  man  was  worried  and  in  a  depressive  state. 

Mr.  Clausen :    I  understood  the  court  ruled  and  I 
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have  ceased  talking,  but  I  could  answer  counsel — 

I  am  not  going  to,  your  Honor. 

The  Court:    Well,  the  jury  is  absent. 

Mr.  Angell:  Q.  Does  the  exhibit,  Plaintiff's  8 
for  identification,  which  you  hold  in  your  hand,  Mrs. 
Clayton,  set  forth  the  assets  and  liabilities  as  near 
as  you  can  understand  them  to  be  ? 

A.    Yes,  sir. 

Q.  You  have  seen  this  accounting  before,  have 
you  not  ?  A.    Yes,  I  have. 

Q.  You  did  file  your  accounting  in  Mr.  Houston's 
estate  ? 

A.    Yes,  I  was  his  executrix. 

Mr.  Angell :  For  the  record,  solely,  here,  I  wish  to 
state  that  the  record  shows  the  current  assets  as  of 
February  [335]  22,  1954,  to  be  $133,336.70,  and  that 
the  total  liabilities  were  $33,606.14,  with  a  net  worth 
of  $99,730.56. 

Q.  I  am  not  sure  that  I  have  asked  you  this 
question  and  you  answered  it,  so  I  am  going  to  state 
it  again — ask  the  question  again:  Will  you  state,  as 
nearly  as  you  can  to — tell  us  what  was  Mr.  Hous- 
ton's nature.  Was  he  ordinarily  a  happy  sort  of  per- 
son or  a  gloomy,  melancholy  person? 

A.    He  was  a  happy  person. 

Q.  Would  you  characterize  Mr.  Houston  as  an 
extrovert?  A.     I  would. 

Q.    Vigorous  1  A.    Very,  very. 

Q.    Dynamic?  A.    I  would. 

Q.  And  did  Mr.  Houston,  as  far  as  you  ob- 
served, always  enjoy  the  things  that  he  was  doing? 
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A.    He  loved  life,  he  really  did. 

Q.     Was  he  a  sportsman?  A.    He  was. 

Q.  And  did  he  have  any  activities  and  sports 
other  than  in  hunting  and  fishing  ? 

A.    In  sports^ 

Q.    Yes.  A.     Is  folk  dancing  a  sport? 

Q.  Well,  some  people  might  put  it  in  the  cate- 
gory of  sports.  [336]  I  was  thinking  of  riding. 

A.     Oh,  yes. 

Q.  Did  Mr.  Houston  have  any  horses  at  the  time 
of  his  death  ? 

A.    He  owned  four  horses,  yes. 

Q.    And  where  were  those  kept  % 

A.     They  were  kept  out  in  Martinez. 

Q.  And  did  he  frequently  go  out  there  on  week- 
ends and  ride  % 

A.  Very  often,  went  both  Saturday  and  Sunday 
to  ride. 

Q.     Would  you  and  your  daughters  go  with  him? 

A.    Yes. 

Q.     Frequently?  A.    Frequently. 

Q.  Did  Mr.  Houston  do  any  hunting  other  than 
just  up  in  southern  Oregon? 

A.    He  had  hunted  in  Colorado. 

Q.    Beg  your  pardon? 

A.    He  had  hunted  in  Colorado. 

Q.  And  Mr.  Houston  was  reared  in  Colorado, 
was  he  ?  A.    He  was  reared  in  Colorado. 

Q.    And  was  he  reared  in  the  city  or  on  a  ranch? 

A.  He  was  reared  in  Steamboat  Springs,  Colo- 
rado, which  is 
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Q.     What  part  of  the  country 

A.     Mountain. 

Q.     Is  that  cattle  country?  [337] 

A.     Sheep. 

Q.  And  Mr.  Houston's  boyhood,  do  you  know 
whether  he  was  around  cattle  and  worked  on  cattle 
ranches'?  A.     Yes,  he  did,  summers. 

Q.  Was  Mr.  Houston  an  accomplished  man  with 
a  lassoo  ?  A.     Very. 

Q.  And  in  the  handling  of  cattle  and  livestock? 
I    A.    Yes. 

Q.  Did  he  evidence  or  state  any  interest  in  those 
to  you  ? 

A.  Yes.  He  was  going  to  raise  livestock  on  his 
ranches  in  Oregon. 

Q.  At  the  time  of  Mr.  Houston's  death  did  Mr. 
Houston  make  any  statements  to  you  about  any  ac- 
tivities he  had  to  further  his  financial  or  business 
interests  with  respect  to  cattle  or  farming  ? 

A.  Yes,  he  was  buying — he  planned  to  buy  cattle ; 
I  think  he  bought  some,  to  put  on  his  ranches  in 
Oregon. 

j      Q.     Did  he  have  any  meeting  set  up  that  you  know 
i  of  at  the  time  of  his  death  for  any  day  in  that  com- 
ing week  with  his  business  associates  ? 

A.    He  did  have.  He  met  on  Sunday  with  Mr. 

Wilks  and  Mr.  Taylor,  his  partners,  to  plan  ahead 

what  they  would  tell  their  manager,  their  ranch 

manager,  when  he  came  down  to  town  on  Wednes- 

1  day,  what  their  plans  would  be. 
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Q.  And  the  ranch  manager  was  coming  down 
that  Wednesday  [338]  following  that  Monday? 

A.     He  was. 

Q.  Following  that  Monday  on  which  Mr.  Hous- 
ton met  his  death,  is  that  correct  ?  A.    True. 

Q.  Referring  to  Mr.  Houston's  business  activi- 
ties, do  you  know  whether  or  not  Mr.  Houston  had 
been  offered  the  presidency  of  any  insurance  com- 
pany just  some  time  shortly  prior  to  his  death? 

A.    He  had  been. 

Q.    You  knew  that  from  what  source? 

A.    He  told  me. 

Q.     Do  you  know  what  company  it  was  ? 

A.     The  Fire  Association  of  Philadelphia. 

Q.  Did  he  make  any  statement  to  you  as  to 
w^hether  he  intended  to  take  it  and  leave  New  Zea- 
land or  whether  he  didn't  ? 

A.  He  told  me  that  he  would  never  want  to  go 
back  to  the  east  coast,  that  he  planned  to  spend  the 
rest  of  his  time  in  the  insurance  business  with  the 
'Ne\Y  Zealand  on  this — Pacific  Coast. 

Q.  Did  you  and  Mr.  Houston  have  a  fairly  active 
social  life?  A.     Yes,  quite,  I  think. 

Q.     Did  you  give  cocktail  parties  at  your  home? 

A.  No,  we  didn't  give  cocktail  parties.  We  enter- 
tained guests  at  dinner.  T\Tien  we  entertained  it  was 
that  way.  [339] 

Q.  Did  you  and  Mr.  Houston  habitually  attend 
cocktail  parties  ? 

A.     I  don't  suppose  we  went  to  one  a  year. 

Q.     Did  you  belong  to  any  neighborhood  organi- 
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zations  where  they  engaged  in  any  sort  of  activity*? 

A.  We  belonged  to  a  dancing  club,  square  danc- 
ing, folk  dancing,  which  met  once  a  month  at  Hill- 
side in  Berkeley. 

Q.    Were  you  both  quite  active  in  that? 

A.    Yes,  we  enjoyed  it  tremendously. 

Q.     Right  up  to  the  time  of  Mr.  Houston's  death? 

A.    Yes. 

Q.    And  where  were  those  dances  held? 

A.    At  Hillside  Club  in  Berkeley. 

Q.    Was  there  any  drinking  at  those  occasions? 

A.     No,  sir. 

Q.  Now,  Mrs.  Clayton,  referring  to  Mr.  Hous- 
ton's use  and  consumption  of  alcoholic  beverages. 
Did  Mr.  Plouston  take  a  drink  ? 

A.    Yes,  he  did. 

Q.  Did  you  observe  his  drinking  in  your  home  or 
when  you  were  out  with  him  ?  A.     I  did. 

Q.  Would  you  just  tell  the  court,  in  your  own 
language,  just  what  you  observed  with  regard  to  Mr. 
Houston's  drinking,  and  keeping  it  entirely  within 
your  own  knowledge  when  he  was  [340]  with  you? 

A.  Mr.  Plouston  and  I  sometimes  had  a  drink 
before  dinner,  sometimes  sherry  or  beer,  maybe  a 
highball.  Often  when  we  went  out  where  we  were 
entertained  we  didn't  drink  at  all.  We  very  seldom 
went  to  cocktail  parties.  I  never  in  my  life  saw  my 
husband  intoxicated,  unable  to  drive,  unable  to  talk 
or  to  conduct  himself  as  a  gentleman — not  once. 

Q.    How  long  were  you  married  to  Mr.  Houston  ? 
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A.  I  was  married  to  Mr.  Houston  twenty-five  and 
a  half  years. 

Q.  At  any  time  in  those  twenty-five  and  a  half 
years  did  you  ever  have  occasion  to  criticize  or  com- 
plain to  Mr.  Houston  of  his  conduct,  within  the 
home  or  elsewhere,  because  of  his  drinking? 

A.     No,  sir. 

Q.  And  did  you  ever  see  Mr.  Houston  ever  drink 
by  himself  ?  A.     Never. 

Q.  Now  referring,  first,  to  your  entire  life  with 
Mr.  Houston  as  a  wife,  did  you  ever  at  any  time 
during  your  entire  life  as  a  wife  of  Mr.  Houston 
ever  hear  him  state  that  he  intended  to  or  would 
take  his  life  by  his  own  hand  ?  A.     Never. 

Q.  Now,  that  period  just  before  Mr.  Houston's 
death  on  February  22,  1954,  did  Mr.  Houston  make 
any  statement  to  you  of  any  kind,  that  he  intended 
to  take  his  life?  [341] 

A.     Absolutely  not. 

Q.  Did  he  state  anything  to  you  as  any  reason 
which  might  cause  him  to  take  his  life  ? 

A.    No,  sir. 

Q.  Now,  much  has  been  said  here  at  to  his  worry- 
ing about  a  report  which  he  got  out  for  his  company 
each  year,  and  referring  to  that  report,  did  Mr. 
Houston  discuss  that  report  with  you  at  all  ? 

A.     Oh,  yes,  he  did. 

Q.  The  report  that  he  put  in  just  before  his 
death  on  February  22,  1954?  A.     He  did. 

Q.    And  what  did  he  say  about  it  ? 

A.    He  told  me  that  it  had  to  go  back  to  the 
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printer's  and  that  this  extra  page  had  to  be  put  into 

it,  and  I  think  it  all  had  to  be  re-signed. 

Q.     Did  he  appear  to  be  depressed  about  that  ^ 

A.  Not  depressed ;  kind  of  mad,  preoccupied  and 
bothered. 

Q.  Did  he  state  his  reason  why — was  it  because 
of  a  mistake  made  or  that  it  had  to  be  reprinted  ? 

A.  There  was  a  deadline  that  had  to  be  met,  I 
think  that  was  the  trouble. 

Q.  And  it  had  to  go  back  to  the  printer  to  have 
a  page  done,  is  that  right  ? 

A.     That's  right.  [342] 

Q.  In  the  days — let's  take — or  some  period  just 
prior  to  February  22,  1954,  had  Mr.  Houston  ap- 
peared any  different  around  the  home  or  any  time 
you  saw  him  than  he  had — than  he  did  always  ? 

A.     No,  sir. 

Q.    Did  he  seem  any  more  depressed  or  morbid? 

A.    No,  sir. 

Q.     Or  melancholy  ?  A.    No. 

Q.     Did  he  seem  happy  and  cheerful  ? 

A.     Yes. 

Q.  Now,  the  night  before  you  were  at  the  Hans- 
coms',  as  you  have  testified.  Did  he  appear  to  be  just 
as  happy  as  usual  and  join  in  the  conversation? 

A.    Yes. 

Mr.  Clausen:  Your  Honor,  we  have  gone  into 
this;  it  is  repetitious.  Object  on  the  ground  it's  all 
asked  and  answered,  many  of  these  questions,  this 
morning. 

Mr.  Angell :    I  think  she  has  answered  it. 
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Q.  Now,  are  you  familiar  with  the  habits  of  Mr. 
Houston  with  respect  to  whether  he  kept  his  guns 
loaded  around  the  house  or  did  not  keep  them 
loaded  ?  A.    He  kept  them  loaded. 

Q.  And  did  you  see  them  or  did  he  tell  you  they 
were  loaded? 

A.    He  told  me  they  were  loaded.  [343] 

Q.  And  what  did  he  tell  you  about  them  being 
loaded  ? 

A.     He  told  me  he  always  kept  them  loaded. 

Q.     Did  he  ever  give  you  any  admonition? 

A.  Oh,  he  told  me  to  stay  away  from  them,  but 
he  knew  that  I  would. 

Q.  Did  you  of  your  own  knowledge  know  when 
the  guns  that  were  in  that  space,  shown  on  Plain- 
tiff's Exhibit  1  as  "Brooms  and  sweeper,"  do  you 
know  when  the  guns  were  in  there,  when  they  were 
brought  to  that  place  ? 

A.  They  were  brought  back  with  all  of  Mr.  Hous- 
ton's equipment  from  camp  at  the  end  of  hunting 
season,  approximately  the  first  of  November. 

Q.  As  I  recall  your  testimony,  on  the  afternoon 
of  February  22nd  Mr.  Houston  came  down  from  up- 
stairs, he  was  in  his  bathrobe  and  slippers  and  he 
went  through  the  kitchen  and  down  the  basement 
stairs  and  into  the  basement,  is  that  correct,  the 
lower  portion  of  the  house  ? 

A.    That  is  true. 

Q.  "Was  the  door  from  the  kitchen  down  the 
stairway  to  the  basement  open  or  closed  ? 

A.     It  was  open. 
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Q.     When  Mr.  Houston  went  down  that  morning  ? 

A.     That  door  is  always  open. 

Q.  And  just  at  the  foot  of  those  stairs,  as  shown 
on  Plainti:ff's  Exhibit  1,  is  the  furnace  room,  is  that 
correct?  [344] 

A.     That  is  true. 

Q.  And  then,  as  shown  on  Plaintiff's  Exhibit  1, 
to  go  into  that  storage  room  where  the  two  other 
guns  were  found,  you  go  through  the  furnace  room 
and  into  that  storage  room,  is  that  correct? 

A.    That  is  true. 

Q.  Is  there  anything  about  that  door  in  that 
storage  room  which  would  have — you  would  have 
heard  it  open  if  it  had  opened  ? 

A.     It's  a  metal  fire  door. 

Q.    Yes. 

A.  It's  heavy  and  it  bangs  and  it  has  to  be 
unlocked. 

Q.    It  has  to  be  unlocked? 

A.  There  is  no  knob  on  it.  It  has  to  be  unlocked 
i|  in  order  for  you  to  open  it. 

Q.  Does  it  make  any  noise  when  it  is  pushed 
open  ?  A.    Yes. 

Q.  And  it  did  on  the  morning  of  February  22nd, 
1954? 

Mr.  Clausen:  Object  to  that  as  leading  and  sug- 
I  gestive.  This  is  his  own  witness. 

The  Court:    Objection  sustained.  It  may  go  out. 

Mr.  Angell :  Q.  Did  you  go  in  through  that  door 
frequently  ? 
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A.  Not  as  frequently  as  I  did  the  rest  of  the 
basement,  no.  [345] 

Q.     Did  you  from  time  to  time  go  into  if? 

A.     From  time  to  time  I  went  into  it,  yes. 

Q.  On  those  occasions,  when  you  went  in  and 
out,  did  the  door  make  any  noise  when  it  was 
opened  and  closed? 

A.    Yes,  it  does  make  a  noise. 

Q.  On  the  morning  of — or  the  afternoon  of 
February  22,  1954,  at  the  time  Mr.  Houston  went 
through  the  kitchen  do^vn  into  the  basement  did  you 
hear  any  noise  of  that  door? 

A.     No,  sir. 

Q.  Now,  you  went  up  to  Oregon  -with  Mr. 
Houston  on  numerous  occasions,  did  you  not? 

A.     Yes,  sir. 

Q.    How  long  had  you  been  up  there? 

A.     Oh,  four  or  five  years. 

Q.    Where  would  you  stay  when  you  went  uj)? 

A.    At  our  camp. 

Q.  And  when  you  went  up  what  would  be  the 
length  of  time  you  would  stay — just  generally? 

A.     Oh,  three  or  four  weeks. 

Q.  And  it  would  be  during  the  summer  vaca- 
tion? A.    Yes. 

Q.     And  would  your  daughters  be  ^vith  you? 

A.  My  daughters  and  their  friends,  and  the  last 
time  we  went  we  had  four  young  boys  with  us. 

Q.     And  you  all  stayed  at  your  cabin  there? 

A.    Yes,  sir. 

Q.  Did  Mr.  Houston — when  he  was  up  there  did 
he  usuallv  dress  differentlv  than  he  did  when  he 
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was  in  the  city  or  in  his  office  ?  A.    Yes,  he  did. 

Q.    What  would  he  dress  in? 

A.     Blue  jeans,  shirt,  cowboy  hat,  cowboy  boots. 

Q.  On  those  occasions  did  you  observe  any  dif- 
ference— any  different  demeanor  on  the  part  of  Mr. 
Houston  than  when  he  was  here? 

A.  Well,  he  was  having  lots  of  fun,  jolly.  He 
wasn't  sitting  behind  a  desk.  He  was  having  a 
vacation. 

Q.  And  did  you  notice  any  difference  as  to  the 
number  of  drinks  he  would  take  ?  A.     No,  sir. 

Q.     Or  the  times  when  he  would  take  them? 

A.    No,  sir. 

Q.  And  did  Mr.  Houston  go  up  there  alone  on 
many  occasions,  that  you  know  of? 

A.  He  almost  always  took  somebody  with  him. 
I  think  he  always  did.  I  don't  remember 

Q.  When  you  were  up  there  did  you  drive  about 
the  country?  A.     Yes,  we  did. 

Q.     Go  out  fishing,  hunting? 

A.     That's  right.  [347] 

Q.    Did  Mr.  Houston  do  the  driving,  usually? 

A.    He  always  drove. 

Q.  After  Mr.  Houston's  death  did  you  discover 
or  find  any  communication  of  any  kind  whatsoever? 

A.    No,  sir. 

Q.     No  notes?  A.     No,  sir. 

Q.    No  letters?  A.    No,  sir. 

Q.    No  nothing?  A.    No,  sir. 

Q.  And  there  is  one  other  question,  referring  to 
iPlaintiff's  Exhibit  1,  on  the  morning  or  afternoon 
of  February  22nd,  at  the  time  of  Mr.  Houston's 
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death,  were  there  any  clothes  hanging  in  the  base- 
ment ? 

A.  That  side  of  the  basement  Avas  hung  almost 
solid  with  clothes. 

Q.    And  what  were  those  clothes  ? 

A.     Lauiidry. 

Q.     Laundry?  A.    Laundry. 

Q.  In  other  words,  you  had  been  down  there  and 
w-ashed  and  hung  them  there  in  the  basement,  is 
that  right? 

A.  Yes.  My  daughter  had  been  living  on  the 
campus  for  a  week  and  she  came  home  with  a  lot 
of  dirty  clothes.  [348] 

Mr.  Angell:    That  is  all. 

The  Court:    Is  that  all  from  this  witness? 

Mr.  Angell :    That  is  all. 

The  Court:    Take  a  recess. 
(Short  recess  taken.) 

Mr.  Angell:  May  I  ask  one  or  two  more  ques- 
tions about  this  map  before  you  take  Mrs.  Clayton 
on  cross?  I  wanted  to  ask  about  the  lights  in  that 
basement. 

Q.     How  many  lights  vv'ere  in  the  basement? 

A.     There  is  one  light. 

Q.  Will  you  take  your  green  pencil  and  mark  it 
and  put  C-5? 

A.     (Witness  designating  C-5.) 

Q.  Do  you  happen  to  know  the  candle  power,  the 
wattage  of  that  light,  what  it  was  on  February 
22nd,  at  the  time  of  Mr.  Houston's  death? 

A.     100. 
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Q.     100  watts?  A.    Yes, 

Q.     Then  there  were  windows  in  there"? 

A.     These  two  windows. 

Q.    As  shown  on  Plaintiff's  Exhibit  11 

A.     That's  right. 

Q.  There  is  one  other  question.  Are  there  any 
clotheslines  in  that  basement  ? 

A.  Yes,  there  are  clotheslines  running  (indicat- 
ing).  [349] 

Q.  Will  you  take  the  orange  chalk  and  just  draw 
a  cross  there,  the  clotheslines  as  they  were  on  Feb- 
ruary 22nd'? 

A.  There  is  a  heavy  rafter  that  runs  through 
here.  The  clotheslines  run  across  from  this  rafter  to 
the  rafter  on  the  side. 

Q.     Just  draw  them  in  there.  A.     All  right. 

Q.     Just  put  lines. 

A.     (Witness  designating.) 

Q.     How  many  are  there  all  told? 

A.     Eleven. 

Q.  On  that  day  that  Mr.  Houston  died  there, 
those  had  clothes  on  them? 

A.     Yes,  they  did  have. 

Mr.  Angell :    All  right. 

Cross  Examination 

Mr.  Clausen:  Q.  Mrs.  Houston,  you  went  down 
to  the  basement  that  morning  after  the  shooting, 
you  could  see  all  right,  couldn't  you? 

A.    Yes,  I  could  see. 

Q.    As  a  matter  of  fact,  you  testified  this  morn- 
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ing  concerning  objects  that  you  saw,  that  you  said 
that  you  saw  then  that  you  said  were  the  same  in 
the  photograph,  is  that  correct? 

A.     That's  correct. 

Q.     I  beg  your  pardon?  [350] 

A.     That  is  true. 

Q.  In  other  words,  you  looked  at  a  picture  that 
counsel  showed  you  of  the  Coroner  in  this  particu- 
lar area  where  the  gun  was  found  and  you  just 
told  us  this  morning  that  those  objects  were  in  the 
same  position  on  this  afternoon  of  February  22nd, 
1954,  isn't  that  correct?  A.    Yes,  sir. 

Q.     In  other  words,  you  could  see  that? 

A.    Yes. 

Q.  In  addition  to  the  light,  your  basement  has 
windows  that  are  indicated  right  here  where  I  am 
pointing?  A.     That's  true. 

Q.  Well,  Mrs.  Houston,  you  told  us  also  this 
morning  that  you  could  not  hear  this  door  in  which 
there  were  two  other  guns — there  was  a  storage 
room  where  you  said  that  two  other  guns  were 
stored ;  do  you  recall  that  ?  A.     That's  right. 

Q.  You  said  you  couldn't  hear  that  door  up- 
stairs? A.     I  said  I  didn't  hear  it. 

Q.  No,  as  a  matter  of  fact,  you  didn't  even  hear 
the  shot  that  killed  your  husband,  did  you? 

A.     No,  sir. 

Q.     I  beg  your  pardon  ?  A.     I  didn't. 

Q.  No.  That  was  heard  by  your  daughter  and 
your  mother?  [351]  A.     That's  true. 

Q.    Now,  Mrs.  Houston,  you  told  us  this  morning 
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that  Mr.  Houston  always  kept  his  guns  in  this  cor- 
ner by  the  brooms  and  the  sweeper,  and  later  on  you 
stated  that  he  had  two  guns  in  a  storage  room. 
Would  you  mark,  so  there  is  no  question  about 
where  that  storage  room  is,  Mrs.  Houston — would 
you  come  to  the  board,  please,  and  just  put  an  "X"? 

A.  (Witness  designating  on  map.)  This  is  the 
storage  room. 

Q.    I  see.  A.     Here. 

Q.  Just  put  a  mark  there,  with  an  "X" — put  an 
"X''  there  where  those  guns  were  in  that  room. 

A.     (Witness  designating.) 

Q.    All  right.  A.     Shall  I  number  it? 

Q.     Give  it  the  next  number,  Mrs.  Houston. 

A.     (Witness  designating.) 

Mr.  Clausen:  Thank  you.  It  is  marked  C-7,  for 
the  record. 

You  may  resume  your  seat. 

Q.  As  a  matter  of  fact,  isn't  it  correct,  Mrs. 
Houston,  that  you  did  not  know  where  these  guns 
were  in  the  basement  before  the  shooting? 

A.     Yes,  I  knew  where  they  were  kept. 

Q.  You  didn't  pay  any  attention  to  them,  did 
you?  [352] 

A.  Not  to  go  and  look  at  them,  no,  but  I  knew 
where  they  were. 

Q.  Well,  isn't  it  correct  they  were  kept  any- 
where in  the  basement,  Mrs.  Houston?  A.     No. 

Q.    Mrs.  Clayton,  rather? 

A.    Well,  they  were  kept  in  that  corner. 

Q.    Well,  do  you  recall  giving  your  deposition, 
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Mrs.  Clayton,  on  May  31,  1955 — and  I  am  referring 
now  to  page  26,  lines  13  to  17  (handing  to  witness). 
Will  you  read  that,  please? 

A.     (Witness  examining.)  Yes,  sir. 

Q.  On  that  occasion  did  you  give  this  testi- 
mony  

Mr.  Angell:    Page  number? 

Mr.  Clausen :    26,  line  13  through  17 : 

"Q.  Were  they  kept  in  any  other  place  in  the 
house  ? 

''A  They  were  kept  anywhere  in  the  basement. 
I  really  don't  know.  This  one  end  of  the  basement 
I  very  seldom  got  into.  The  laundry  was  my  end 
and  an  open  space  at  the  other  end  of  the  base- 
ment." 

Did  you  give  that  testimony  ?  A.     I  did. 

Q.     And  is  it  not  a  fact,  Mrs.  Houston  —  Mrs. 

Clayton,  rather .  Well,  I  will  ask  you  to  read 

the  testimony  on  page  27,  line  6  over  to  page  28, 
line  1,  please  (handing  witness).  [353] 

A.     (Witness  examining.) 

Q.  Did  you  give  testimony  on  the  taking  of  the 
deposition : 

''Mr.  Cathcart :  Q.  As  far  as  you  know,  the  gims 
were  never  kept  in  any  other  part  of  the  house? 

"A.  On  occasions  they  were  kept  upstairs.  I 
think  not  in  the — in  this  present  house,  however. 

"Q.  You  don't  recall  of  ever  having  seen  the 
guns  in  this  present  house  in  any  other  place  than 
in  the  basement,  is  that  correct? 

"A.    I  don't  remember. 
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''Q.  When  was  it  that  you  acquired  this  present 
house?  ''A.     Two  and  a  half  years. 

"Q.  And  I  may  be  repeating  myself  but  how 
many  guns  did  you  see  down  there — the  last  time 
that  you  noticed  the  guns  at  all  ? 

''A.  I  honestly  didn't  notice  guns  because  they 
were  completely  out  of  my  department. 

''Q.  When  you  say  you  didn't  notice  them,  you 
didn't  notice  how  many  except  that  there  was  one  or 
more? 

"A.  I  wouldn't  know  and  I  wouldn't  know  what 
kind  of  gims." 

Did  you  give  that  testimony? 

A.    I  did.  [354] 

Q.  Now  when  you  told  us  this  morning  also 
about  the  guns  being  loaded,  that  was  just  an  as- 
sumption on  your  part,  wasn't  that  correct? 

A.    My  husband  told  me  they  were  loaded. 

Q.  Well  now,  were  all  these  guns  your  husband's 
guns?  A.     I  think  they  were  his  guns. 

Q.  And  isn't  it  correct,  though,  on  occasion  that 
he  kept  other  people's  guns  there?  A.    Yes. 

Q.  And  isn't  it  correct  that  he  didn't  tell  you  he 
kept  the  guns  of  other  people  loaded  ? 

A.     I  don't^ — I  didn't  ask  him  that. 

Q.  Well,  he  didn't  ever  tell  you  that  he  kept 
all  guns  loaded  then,  did  he,  Mrs.  Houston? 

A.     Yes,  he  did  tell  me  that. 

Q.    Including  guns  of  other  people? 

A.  Well,  he  didn't  go  into  that.  He  didn't  make 
that. 
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Q.  That  is  what  I  say,  he  didn't  say  that  he  kept 
all  guns  of  any  kind  that  he  ever  had  in  the  house 
loaded,  did  he  ?  A.    Yes. 

Q.     Including  those  of  other  people? 

A.  What  he  said  was:  "I  always  kept  my  guns 
loaded." 

Q.  All  right,  now,  Mrs. — I  will  refer  you  to  the 
— I  will  ask  you  the  question:  Do  you  know  from 
anything  he  said  to  you  whether  he  always  kept 
guns  loaded,  even  those  guns  that  [355]  didn't  be- 
long to  him? 

A.  He  never  said:  No,  I  don't  keep  those  that 
don't  belong  to  me  loaded.  He  didn't  say  that. 

Q.     He  didn't  tell  you  that?  A.     No,  sir.     . 

Q.  Now,  in  point  of  truth,  Mrs.  Clayton,  you 
actually  of  your  own  knowledge  don't  know  where 
the  gun  was  that  did  the  firing  there  on  this  occa- 
sion, do  vou? 

A.  I  know  that  there  were  guns  in  that  corner 
of  the  basement. 

Q.  That  is  what  I  understand  you  said,  but  I 
say,  you  actually  of  your  own  knowledge  don't 
know,  specifically  of  your  own  knowledge,  where 
that  gun  was  exactly  before  the  firing,  do  you  ? 

A.    No. 

Q.  Now,  Mrs.  Clayton,  you  testified  this  morning 
concerning  a  financial  statement.  Counsel  handed 
you  this.  You  told  us  this  was  correct.  Now  I  am 
referring,  and  I  will  hand  you  the  sheet — I  am  go- 
ing to  ask  you  about 

The  Court:    Exhibit  what? 
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Mr.  Clausen:    Exhibit  8,  Plaintiff's  8. 

Q.  You  listed  down  there  as  liabilities  as  of  this 
date,  February  22,  1954,  last  year,  ' 'Sundry  amounts 
payable" — you  told  us  these  were  correct — $475. 
What  accounts  were  they  ? 

A.  They  were  the  bills  that  were  owing  at  tho 
time  of  my  [356]  husband's  death. 

Q.  Now  then,  you  have  "Notes  and  accrued  in- 
terest payable,  current  installments  $3,481.74.'^ 
What  were  they? 

A.  They  were  notes  on  the  two  ranches  and 
there  was  a  note  to  my  husband's  father. 

Q.  Well,  isn't  that  the  note  that  is  set  down  here 
underneath,  "Unsecured  —  M.  Elliott  Houston, 
$9879.82"?  A.    Yes. 

Q.  Well,  I  am  asking  you  concerning  the  figure 
of  $3481.74. 

A.     I  don't  know  unless  it  was  those  three  notes. 

Q.  All  right.  Now  then,  you  have  an  item  here 
of  $1000,  ''Stock  subscription  payable  T-Bone 
Ranches,  Inc."  Is  that  one  of  these  corporations 
that  you  referred  to  ?  A.     Yes,  sir. 

Q.  Now  then,  you  have  an  item,  "Liabilities" 
under  "Liabilities  and  net  worth" — there  is  a  lia- 
bility, "Notes  and  mortgage  loan  payable:  The  Ca- 
nadian Bank  of  Commerce  $9903.33."  Do  you  know 
what  that  was  ?  A.    Yes,  sir. 

Q.  And  do  you  know  the — you  said  he  talked 
his  financial  affairs  over  with  you — do  you  know 
when  that  loan  was  started,  how  far  back  it  was  he 
first  borrowed  on  his  life  insurance? 
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A.  Yes.  I  imagine  it  must  have  been  eight  or 
nine  years  ago,  I  can't  give  you  the  date.   [357] 

Q.  In  other  words,  about  eight  or  nine  years 
before  1954  he  had  first  pledged  his  life  insurance 
policies  against  loans,  correct? 

A.    Yes,  sir. 

Q.  And  by  successive  loans,  isn't  that  correct, 
throughout  the  years  from  that  point  down  to  the 
time  he  died,  he  owed  at  the  time  he  died,  on  these 
— secured  by  these  life  insurance  policies — this  sum 
of  $9903,  isn't  that  right?  A.     Yes,  sir. 

Q.  Do  you  recall  how  he  was  loaying  off  this 
loan  to  the  Canadian  Bank  of  Commerce  secured 
by  these  life  insurance  policies? 

A.     Yes,  he  was  paying  them  off,  paying  it  off. 

Q.    How  was  he  doing  that? 

A.     I  can't  tell  you  exactly. 

Q.     You  don't  know  that?  A.     No. 

Q.  Do  you  know  that  he  first  borrowed  in  1945 
some  $8000? 

A.  I  think  that  was  probably  when  we  bought 
our  first  house  in  Berkeley. 

Q.  And  do  you  recall  that  at  that  time  he  bor- 
rowed $6000  from  the  Canadian  Bank  of  Com- 
merce and  at  that  time  assigned  to  the  bank  life 
insurance  policies?  A.     Yes,  sir. 

Q.  Now,  do  you  recall  that  in  1951  he  had  bor- 
rowed, after  [358]  paying  off  somewhat  another 
loan,  he  borrowed  $3800  more?  A.     Yes. 

Q.  Raising  the  amount  he  owed  to  the  Canadian 
Bank  of  Commerce  to  $8000 — some  odd  dollars? 
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A.    Yes,  sir. 

Q.  Do  you  recall  that  in  June  of  1951  he  bor- 
rowed $2300  more,  raising  his  balance  to  some  $10,- 
000? 

A.  I  don't  remember  these  dates,  really.  I  can't 
swear  that  I  remember  on  a  certain  date  he  did 
this. 

Q.  Mrs.  Clayton,  when  you  said  you  discussed 
your  financial  affairs  often  with  Mr.  Houston,  did 
he  discuss  with  you  his  repeated  borrowings  from 
the   Canadian  Bank  of   Commerce? 

A.  Yes,  I  knew  what  he  owed  to  the  Canadian 
Bank  of  Commerce. 

Q.  Is  it  your  recollection  that  in  1951  he  made 
two  loans,  successive  loans,  one  for  $3800,  one  for 
$2300?  A.     Yes. 

Q.  Is  it  your  recollection  that  in  the  year  1952, 
the  following  year,  he  borrow^ed  $2500  more? 

A.  Yes,  I  know  that.  I  didn't  know  the  date  of 
it.  I  couldn't  tell  you  dates. 

Q.  Is  it  your  recollection  that  in  that  same 
year,  1952,  in  July,  he  borrowed  $1250  more? 

A.     Yes. 

Q.  And  is  it  your  recollection  that  in  1953,  after 
the  loan  [359]  had  been  reduced  down,  that  he 
borrowed  an  additional  $2000  again,  raising  the 
balance  then  to  $10,900,  odd,  on  his  life  insurance 
policies?  A.     I  knew  that. 

Q.  And  therefore  at  the  time  of  his  death  he 
owed  this  $9900  and  some  odd  dollars  referred  to 
in  your  Plaintiif's  Exhibit  8?  A.     Yes. 
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Q.  And  then  in  addition  to  that  he  owed  on  a 
loan  for  the  purchase  of  the  home  in  which  you 
were  living;  $12,347'?  A.     Yes,  sir. 

Q.  In  addition  to  that  he  owed  relatives — rather, 
M.  Elliott  Houston,  an  unsecured  loan  of  $9879? 

A.  Yes,  sir.  Oh,  these  current  installments  are 
the  notes  and  accrued  interest  payable. 

Q.     Beg  your  pardon? 

A.  Current  installments  $3481.74.  That's  the 
same  figure  as  the  notes  and  accrued  interest  pay- 
able that  you  asked  me  about. 

Q.  This  $3481  would  be  a  current  liability,  isn't 
that  right?  That's  what  it  is  designated  by  the  ac- 
countant. A.    Yes,  sir. 

Q.     Isn't  that  correct?  A.    Yes,  sir. 

Q.  In  other  words,  at  the  time  he  died  he  then 
at  that  [360]  moment  had  a  current  liability — in 
other  words,  a  then  current  liability,  according 
to  this,  of  $3481.  Is  that  right?  A.    Yes. 

Q,  Now,  my  question,  before  your  recollection 
is  refreshed,  is  what  were  they,  do  you  know? 

A.     Aren't  they  this? 

Q.  Well,  I  am  asking  you,  Mrs.  Clayton.  Can 
you  tell  me  what  those  installments,  current  install- 
ments were  at  the  time  he  passed  away? 

A.    Do  you  mean  how  much  they  amounted  to? 

Q.     To  the  various  people,  yes,  ma'am. 

A.     I  didn't  pay  his  bills,  so  I  don't  know. 

Q.     You  don't  know  that?  A.     No. 

Q.     Mrs.  Clayton,  isn't  it  a  fact  that  during  the 
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week  or  some  weeks  before  Mr.  Houston's  death 

he  was  suffering  from  some  back  pain? 

A.    Yes,  he  had  a  stiff  back. 

Q.  And  isn't  it  a  fact,  in  connection  with  the 
financial  affairs  that  I  have  just  been  asking  you 
about,  Mrs.  Clayton,  that  you  folks,  you  folks  spent 
about  the  amount  of  money  that  he  made? 

A.     Yes,  we  lived  very  well. 

Q.  That  you  did,  despite  the  fact  that  he  made 
some  $20,000  [361]  a  year,  isn't  that  correct? 

A.     True. 

Q.  Let  me  ask  you  this,  Mrs.  Clayton.  Your 
present  name  is  Clayton?  A.     That's  true. 

Q.     And  when  did  you  remarry,  please? 

A.     July  9,  1955. 

Q.    And  to  whom? 

A.    James  O.  Clayton. 

Q.    What  is  his  occupation? 

A.  He  is  a  research  chemist  with  California 
Research  Corporation,  a  subsidiary  of  Standard 
Oil. 

Q.    And  had  Mr.  Houston  known  him? 

A.     Yes,  sir. 

Q.  And  you  had  been  friends  with  your  present 
husband  during  the  lifetime  of  Mr.  Houston? 

A.    Yes. 
1     Q.     For  how  long? 

P     A.    They  were  almost  the  first  people  we  knew 
when  we  moved  to  Berkeley. 

Q.    How  long  was  that? 

A.    About  ten  or  eleven  years. 
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Q.  All  right.  Now,  you  and  Mr.  Houston  had, 
I  believe  you  stated,   two   children. 

A.     That's  true.  [362] 

Q.     Two  daughters'?  A.     That's  right. 

Q.  Did  Mr.  Houston  have  any  children  by  any 
former  marriage  1  A.     No,  sir. 

Q.  And  what  is  your  occupation  at  the  present 
time  ? 

A.  Until  I  was  married  I  was  a  real  estate  sales- 
man. 

Q.    Real  estate  salesman,  is  that  correct? 

A.     That's  true. 

Q.  And  in  connection  with  your  activities  as  a 
real  estate  salesman,  were  you  experienced  in  life 
insurance  matters?  A.    No,  sir. 

Q.  When  was  it  exactly,  Mrs.  Clayton,  that  you 
first  employed  these  investigators — reference  has 
been  made  this  moiTiing  to  two  investigators,  a  Dr. 
Kirk  and  a  Mr.  Bradford — ^when  was  it  that  you 
first  employed  them? 

A.     Prior  to  the  time  of  the  inquest. 

Q.    And  just  about  how  long  before  the  inquest? 

A.    I  can't  tell  you  the  exact  date. 

Q.     I  beg  your  pardon? 

A.    I  don't  know  the  exact  date. 

Q.  Well,  in  reference  to  the  date  of  death,  how 
long  after  the  death  was  it? 

A.    Three  or  four  weeks. 

Q.  And  when  was  it  that  you — let  me  ask  you 
this,  on  the  [363]  date  of  the  death,  do  you  recall 
the  police  came  there  ?  A.    Yes,  sir. 
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Q.  And  you  recall  you  spoke  with  the  police 
officers  ?  A.    Yes. 

Q.  And  when  was  it  in  reference  to  that  that 
you  employed  coiuisel,  that  you  employed  any  at- 
torneys ? 

A.  Within  three  or  four  days  after  my  hus- 
band's death. 

Q.  And  can  you  tell  me  exactly  with  reference 
to  the  date  of  death  when  it  was,  for  example,  that 
you  discussed  with  Mr.  Angell  the  situation? 

A.  Oh,  not  more  than  a  week,  I  think,  after  my 
husband's  death. 

Q.     A  week  after?  A.    Yes. 

Q.     Is  that  correct? 

A.     I  can't  say  exactly. 

Q.  Well,  what  is  the  nearest  that  you  can  fix 
it  accurately? 

A.  I  would  say  a  week  or  ten  days,  I  am  not 
positive. 

Q.  And  when  was  it  that  you — .  Did  you  speak 
with  Mr.  Allison?  A.    Yes. 

Q.  And  when  was  that  in  reference  to  the  date 
of  death? 

A.  At  this  time  I  talked  to  Mr.  Angell,  Mr.  Alli- 
son and  Miss  Tommy  Angell. 

Q.    At  the  same  time?  [364] 

A.    At  the  same  time. 

Q.  Did  you  speak  Avith  any  other  attorneys  be- 
fore that? 

A.     I  talked  to  my  friend,  Mr.  Hanscom,  yes. 

Q.    When  was  that? 
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A.  That  was  ininiediately  after  my  husband's 
death. 

Q.     And  how  soon  after*? 

A.     Oh,  within  a  day  or  so. 

Q.    And  about  the  following  day  or  day  after? 

A.    Yes,  sir. 

Q.  And  are  those  the  only  attorneys  you  spoke 
with?  A.    Yes. 

Q.  Now,  did  you  employ  any  other  investigators 
or  speak  with  any  other  investigators  than  Dr. 
Kirk  and  Mr.  Bradford?  A.     No,  sir. 

Q.  Do  you  recall  when  the  police — do  you  recall 
when  the  police  arrived  that  you  spoke  Avith  the 
police  officers  who  were  on  the  stand  here,  that  was 
a  Mr.  Pine  and  Inspector  Parker? 

A.     Yes,  sir. 

Q.  How  soon  after  you  wont  downstairs  and 
saw  your  husband  did  you  speak  "with  these  of- 
ficers? A.    As  soon  as  they  got  there. 

Q.  Well,  in  point  of  time,  Mrs.  Clayton — what 
amount  of  time  elapsed? 

A.  Oh,  it  couldn't  have  been  more  than  half 
an  hour.  [365] 

Q.  And  at  that  time,  you  told  us  yesterday, 
you  had  last  seen  your  husband  alive  when  he  was, 
I  believe  you  said  it  was  in  the  hall. 

A.     He  was  coming  in  from  the  hall. 

Q.     All  right.  A.     To  the  kitchen. 

Q.  What  period  of  time  elapsed  between  the 
time  you  saw  him  in  the  hall  and  the  time  that  you 
heard  the  thud? 
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A.  Very  little  time.  I  don't  suppose  more  than 
a  minute  and  a  half  passed,  but  I  can't  say  exactly. 

Q,     One  minute  and  a  half? 

A.    It  was  a  short  time. 

Q.     Is  that  what  you  estimate  it  to  be? 

A.     That  is  what  I  estimate  it  to  be. 

Q.  When  the  police  arrived  and  you  spoke  there 
\vith  these  officers,  did  you  tell  the  officers  that  you 
and  your  husband,  Mr.  Houston,  then  had  had 
a  heavy  weekend?  A.    Heavy  weekend? 

Q.    Yes. 

A.    I  don't  know  what  you  mean  by  "heavy". 

Q.     I  beg  your  pardon? 

A.     I  don't  know  what  you  mean  by  "heavy". 

Q.  Did  you  tell  them  anjrthing  about  a  week- 
end? 

A.  I  don't  remember.  They  may  have  asked  me 
what  I  was  doing  the  night  before.  I  don't  think 
that  they  did.  [366] 

Q.  Did  you  tell  them  that  your  husband  had 
a  heavy  week  coming  up?  A.    Yes,  I  did. 

Q.  And  by  "a  heavy  week  coming  up",  you 
meant  what?  A.    Busy. 

Q.    Beg  your  pardon?  A.     Busy. 

Q.  Did  you  tell  them  that  he  had  been  work- 
ing extra  hard?  A.    Yes,  sir. 

Q.  And  did  you  tell  them  that  at  about  this  ap- 
proximate period  of  the  year  he  was  getting  out 
his  annual  report?  A.    Yes,  sir. 

Q.  And  did  you  tell  them  that  this  approximate 
period  of  the  year  he  had  periodic  periods  of  de- 
pression ? 
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A.  I  said,  "depression",  possibly.  I  don't  know 
what  I  said  at  that  point.  But  I  didn't  mean  by 
*' depression"  what  your  Dr.  Bennett  meant  yester- 
day, I  assure  you. 

Mr.  Clausen:  I  ask  the  last  portion  go  out  as 
a  voluntary  statement,  Your  Honor. 

The  Court:     It  may  go  out. 

Mr.  Clausen:  Q.  Did  you  tell  them  at  that 
time  that  your  husband  had  been,  during  these 
periods,  nei-^'ous? 

A.  I  think  I— I  don't  know,  as  I  said,  I  was — 
you  can  imagine  how  I  felt — I  can't  say  I  said 
this  and  I  didn't  say  that.  I  can  only  say  that  I 
did  not  mean  hy  '' depression"  [367]  what  you  felt 
I  meant. 

Mr.  Clausen:    Again  ask  that  go  out. 

A.    I  meant  preoccupied. 

Mr.  Clausen:  Again,  Your  Honor,  we  ask  the 
last  portion  go  out  as  to  what  she  meant. 

The  Court :    The  question  and  answer  will  stand. 

Mr.  Clausen:  Q.  Now,  at  the  time  that  you 
talked  with  the  police  officers — .  Well,  let  me  put 
the  question  this  Avay:  You  don't  mean  to  testify — 
or  I  will  ask  you  the  question  this  way:  Surely,] 
Mrs.  Houston,  or  Mrs.  Clayton,  during  the  married 
life  of  your  husband  and  yourself,  you  and  your 
husband  did  have  arguments,  did  you  not? 

A.     Yes,  we  did  have  arguments. 

Q.  Your  husband,  that  morning  of  his  death, 
did  not  say  to  you,  did  he,  that  he  was  going  down 
to  the  basement  ?  A.    No,  sir. 
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Q.  He  had  not — he  did  not  say  to  you  that  he 
was  doing  down  to  get  any  gun? 

A.    No,  sir. 

Q.  He  did  not  say  to  you  that  he  was  going 
down  to  get  any  ammunition?  A.     No,  sir. 

Q.  He  did  not  say  to  you  that  he  had  any  hunt- 
ing trips  coming  up?  A.     No.  [368] 

Q.  And  you  were,  in  point  of  truth,  expecting 
him  to  come  down  and  eat  breakfast,  isn't  that 
right?  A.     That's  true. 

Q.  Did  you  know,  Mrs.  Clayton,  that  at  this 
point  of  P-3,  the  bookcase,  or  at  any  other  place 
ammunition  was  stored? 

A.  This  ammunition  was  stored  everywhere 
around. 

Q.     Beg  your  pardon? 

A.  Ammunition  Avas  stored  in  all  sorts  of  places, 
in  our  house,  our  basement. 

Q.    All  over  the  basement?  A.    Yes,  sir. 

Q.     What  other  places  in  addition  to  P-3? 

A.    I  have  seen  it  in  suitcases,  dresser  drawers. 

Q.     And  suitcases  upstairs  or  downstairs? 

A.    Downstairs. 

Q.     Any  dresser  drawers  upstairs? 

A.     Yes,  sir. 

Q.     And  in  what  dresser  drawers? 

A.     Mr.  Houston's  dresser  drawers. 

Q.    Up  in  his  bedroom?  A.    Yes,  sir. 

Q.  And  in  what  other  places  have  you  seen  it 
in  the  basement,  Mrs.  Clayton? 
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A.  He  had  come  in  from — .  I  can't  say  this,  can 
I?  May  I  explain?  [369] 

Q.  Well,  just  tell  me  what  other  places  in  the 
basement  you  had  seen  ammunition. 

A.  I  have  seen  it  on  tables.  He  would  come  in 
from  a  trip  or  going  out  to  the  horses  and  just 
dump  everything;  wherever  it  fell,  it  fell. 

Q.  How  long  had  it  been,  Mrs.  Clayton,  since 
he  had  been  on  a  trip  where  he  had  fired  any  gims, 
when  the  death  occurred? 

A.    He  had  been  duck  hunting. 

Q.     Beg  pardon? 

A.     He  had  been  duck  hunting  in  November. 

Q.     The  prior  November,  is  that  right? 

A.  Yes.  But  they  took  guns  out  when  they  went 
out  to  the  horses,  for  target  shooting. 

Q.  When  he  went  duck  hunting  he  used  a  shot- 
gim,  did  he  not?  A.    I  imagine  so,  yes. 

Q.  Did  you  see  the  bag  of  ammunition  on  this 
point  of  P. 3  before  the  morning — or  rather,  before 
the  day  of  the  death?  A.    Yes. 

Q.     And  you  knew  that  was  there? 

A.    Yes. 

Q.    And  what  kind  of  a  bag  was  that? 

A.     A  paper  bag. 

Q.    Beg  your  pardon?  A.    Paper. 

Q.    Do  you  have  the  bag?  [370] 

A.    No,  sir. 

Q.    Does  your  attorney  have  it? 

A.    No,  sir. 

Mr.  Clausen:    Do  you  have  that,  Mr.  Angell? 


Charlotte  S.  Houston  411 

(Testimony  of  Charlotte  H.  Clayton.) 

Mr.  Angell:  I  haven't.  You  have  never  asked 
me.  I  do  know  where  it  is. 

(Discussion  between  coimsel.) 

Mr.  Clausen:  Q.  Well,  the  gun  was  taken,  I 
understand,  by  the  coroner,  or  the  police,  isn't  that 
right?  A.     That's  true. 

Q.  What  kind  of  a  paper  bag  was  it  that  am- 
munition was  kept  in  at  this  point  of  P-3  on  the 
blackboard?  A.     It  was  a  grocery  sack. 

Q.  Just  a  grocery  sack.  You  mean  an  ordinary 
paper  bag?  A.    Yes,  sir. 

Q.    And  about  how  high  a  bag  was  it? 

A 

Q 
A 

Q 

A 

Q 

sack 

Q 

A 

Q 


(Indicating). 

Indicating  what? 

About  14  inches. 

14  inches.  How  wide  a  bag? 

8  or  9. 

8  or  9  inches.  And  was  that  just  an  ordinary 
with  an  open  end?  A.    Yes,  sir. 

I  beg  your  pardon?  [371] 

Yes,  sir. 

Do  you  know  what  kind  of  anmiunition  was 
kept  in  there?  A.     No,  sir. 

Q.  Do  you  know  that — .  Well,  I  will  ask  you 
this  question :  You  testified  this  morning  concerning 
your  husband's  habits.  Your  husband  at  all  times, 
Mrs.  Clayton,  was  careful  with  fireanxis,  was  he 
not?  A.     Yes,  sir. 

Q.  During  that  morning,  that  is,  the  morning 
of  this  day,  what  time  did  you  arrive  yourself, 
Mrs.  Clayton?  A.     9:30,  approximately. 
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Q.  About  9:30.  What  did  you  do  then,  Mrs. 
Clayton? 

A.  My  daughter  and  I  had  breakfast  and  sat 
in  the  patio  in  the  sim. 

Q.     Then  did  you  go  out  of  the  house? 

A.     No. 

Q.     I  beg  your  pardon  ?  A.    No,  sir. 

Q.     And  then  what  did  you  do? 

A.    We  decided  to  have  lunch. 

Q.     And 

A.  And  I  came  in  and  I  started  lunch,  and  I 
went  upstairs  and  asked  my  husband  if  he  would 
like  to  come  down. 

Q.  And  then  the  police  arrived.  Could  you  tell 
me  about  the  time  that  the  police  arrived  at  your 
home,  Mrs.  Clayton?  [372]  What  time  it  was? 

A.  I  couldn't  tell  you  myself.  I  know  what  they 
testified.  They  said  2:15,  I  think. 

Q.  Does  that  coincide  with  your  own  recollec- 
tion? 

A.  It  does,  although  I  was  not  aware  of  time 
at  that  point. 

Mr.  Clausen:  Your  Honor,  may  we  take  the  re- 
cess now? 

The  Court:    Very  well. 

(Whereupon  a  recess  was  taken  imtil  2:00 
p.m.  this  date.)  [373] 

Cross-Examination — (Continued) 
Mr.  Clausen:     Q.     You  were  asked,  Mrs.  Clay- 
ton, by  your  counsel  concerning  the  electric  light 
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in  the  basement.  I  am  not  sure  whether  this  is  in 

the  record  or  not. 

When  you  went  down  right  after  the  shooting, 
that  electric  light  was  lit,  was  it  not? 

A.     No,  it  wasn't. 

Q.    I  beg  your  pardon?  A.    It  was  not. 

Q.  Had  you  been  down  there  earlier  that  morn- 
ing? 

A.  I  think  I  had  been  hanging  up  some  laundry, 
yes. 

Q.  Well,  didn't  you  testify  yesterday  that  you 
had  gone  down  to  do  some  laundry? 

A.     Perhaps  I  did. 

Q.  Well,  now,  are  you  able  to  recollect  whether 
you  had  or  had  not  before  you  went  down  after  the 
shooting?  Rather,  had  you  gone  down  on  this  day 
before?  A.     I  had,  yes. 

Q.  Now,  when  you  went  down,  did  you  turn 
on  the  light? 

A.     I  turned  it  on,  probably. 

Q.     All  right.  This  was  in  the  morning,  was  it? 

A.    Yes,  sir. 

Q.  In  the  afternoon  the  sun  comes  through 
those  two  windows  [374]  to  the  west,  doesn't  it? 

A.    Yes,  sir. 

Q.  And  this  happened  in  the  afternoon  around 
about  2:00  o'clock?  A.     Yes,  sir. 

Q.  All  right.  Would  you  say  there  was  a  good 
deal  of  sunlight  there  at  the  time  that  you  went 
down  after  the  shooting? 

A.     Yes,  there  was  sunlight. 
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Q.  There  are  two  windows  on  that  westerly 
side?  A.     That's  right. 

Q.  And  your  house  was  a  corner  house,  was  it 
not?  A.    No,  sir. 

Q.  The  house  was  facing  another  house  to  the 
west,  was  it? 

A.  No.  Those  windows  are  on  the  back  of  the 
house,  on  the  down  slope  ? 

Q.     Yes? 

A.  And  there  are  pine  trees  planted,  like  this, 
that  come  up  as  high  as  the  second  story  windows. 

Q.  Yes.  And  you  also  testified  that — .  Well,  I 
will  ask  you  the  question:  There  is  no  house  di- 
rectly behind  those  windows,  is  there? 

A.     No,  sir. 

Q.  Now,  you  testified  concerning  having  gone  to 
church.  AVas  that  the  day  before?  [375] 

A.     Simday. 

Q.     The  day  before  the  accident? 

A.     Yes,  sir. 

Q.     And — rather — withdraw  that. 

The  day  before  the  death  of  Mr.  Houston?  ] 

A.     That's  right.  j 

Q.  Now,  the  church  that  you  went  to  was  what 
church  ? 

A.     First  Congregational  Church  of  Berkeley. 

Q.  First  Congregational  Church.  Were  you  and 
your  husband  members  of  the  First  Congregational 
Church  of  Berkeley?  A.    Yes. 

Q.  Bid  your  husband  go  with  you  on  the  Sun- 
day before?  A.    He  did. 
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Mr.  Clausen:     That  is  all. 

Redirect  Examination 

Mr.  Angell:    Just  one  or  two  questions. 

Q.  I  don't  recall  what  you  said  with  respect 
to  the  light  being  on  in  the  basement  at  the  time 
that  you  found  Mr.  Houston. 

A.     The  light  was  off. 

Q.  The  light  was  off  when  you  came  down  to 
the  basement?  A.    Yes. 

Q.  And  you  saw  Mr.  Houston  lying  on  the 
floor,  is  that  correct? 

A.     Yes,  sir.   [376] 

Q.  Now,  your  mother  was  there  in  the  house, 
was  she  not,  at  the  time? 

A.    Yes,  she  was. 

Q.  At  the  time  of  the  death.  And  where  is  your 
mother  now? 

A.     My  mother  is  in  Colorado. 

Q.    Is  she  ill  ?  A.     She  is  not  well. 

Q.     She  has  Parkinson's  disease? 

A.    Yes. 

Q.  Mr.  Houston  was  in  his  bathrobe  and  slip- 
pers at  the  time  of  the  shot,  is  that  correct? 

A.     That's  correct. 

Q.  Was  that  anything  unusual,  for  Mr.  Hous- 
ton to  go  about  the  house,  in  the  basement,  in  his 
bathroom  and  slippers? 

A.  It  wasn't  unusual  for  any  of  us  to.  We  live 
in  a  very  secluded  spot;  nobody  can  see  into  our 
patio,  even.  We  all  went  around  in  bathrobes,  sat 
in  the  patio  in  bathrobes,  always. 
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Q.  When  Mr.  Houston  came  down  and  started 
in  the  basement  in  his  bathrobe  and  slippers,  that 
was  not  anything  different  than  he  had  done  be- 
fore? 

Mr.  Clausen:  Object  to  that,  Your  Honor,  as 
leading  and  suggestive. 

Mr.  Angell:  I  am  asking  whether  it  was  any- 
thing different  than  he  had  done  before.  [377] 

The  Court:    You  may  answer. 

A.     It  was  not. 

Mr.  Angell:     I  think  that  is  all. 

The  Court:     Step  down. 
(AVitness  excused.) 

Mr.  Angell:    Mrs.  Hanscom. 

ANN  HOUSTON  HANSCOM 
called  as  a  witness  on  behalf  of  the  Plaintiff ;  sworn. 

The  Court:    Your  full  name,  please? 

A.     Ann  Houston  Hanscom. 

The  Court:  Spell  your  last  name  for  the  re- 
porter. A.     H-a-n-s-c-o-m. 

The  Court:    Where  do  you  reside? 

A.     At  Hunter's  Point. 

The  Court:     Take  the  witness. 

Direct  Examination 

Mr.  An,2:ell:  Q.  You  are  the  daughter  of  Mr. 
William  Houston  who  was  the  insured  in  the  policy 
sued  upon  here,  Mrs.  Hanscom?  A.    Yes. 

Q.  And  you  have  a  sister;  is  she  older  or 
younger  than  you? 
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A.     Four  years  older. 

Q.    Her  name  is  Charlotte?  [378] 

A.    Yes. 

Q.    You  are  married,  are  you  not? 

A.    I  am. 

Q.    When  were  you  married? 

A.     June  25,  1955. 

Q.    What  does  Mr.  Hanscom,  your  husband,  do? 

A.     He  is  in  the  Navy,  an  ensign. 

Q.  Prior  to  your  marriage,  where  did  you  re- 
side? 

A.     1028  Miller  Avenue,   Berkeley. 

Q.  Were  you  residing  with  your  family  on  the 
morning  of  February  22,  1954? 

A.  I  had  lived  in  my  sorority  house  the  week 
of  rushing  but  I  came  home  that  Sunday  night  to 
spend  the  night  because  the  next  day 

Q.  You  were  there  over  the  weekend  of  Wash- 
ington's Birthday  weekend  of  1954,  is  that  right? 

A.  I  was  there  Sunday  only.  I  was  at  my  so- 
rority house  Saturday. 

Q.     You  were  there  Sunday,  home  Sunday? 

A.    Yes. 

Q.     And  Monday?  A.     Yes. 

Q.  Tell  us,  before  you  went  to  the  University 
of  California  and  lived  there,  did  you  live  there 
at  home,  in  the  family  home?  [379] 

A.    Yes. 

Q.  Describe  your  family  relationship  mth  re- 
spect to  whether  it  was  a  close  association  or  a  dis- 
tant one. 
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Mr.  Clausen:  I  object  to  that,  Your  Honor,  as 
calling  for  the  conclusion  of  the  witness.  What 
may  have  been  close  to  the  young  lady  on  the 
stand,  to  another  person  may  not  be.  It  would  be 
calling  for  her  own  impression. 

The  Court:  The  objection  will  be  overruled.  She 
may  answer. 

A.  Oh,  well,  I  would  say  it  was  very  close.  Yes, 
we  did  lots  of  things  together. 

Mr.  Angell:  Q.  Did  you  go  to  social  events  to- 
gether? A.    Yes. 

Q.    You  went  riding  together  on  weekends? 

A.     Yes. 

Q.    Went  fishing,  hunting  together? 

A.     Not  hunting. 

Q.    You  didn't  hunt?  A.     No. 

Q.  Would  you  go  up  to  Southern  Oregon,  to 
Lakeview,  with  your  father?  A.    Yes. 

Q.    And  had  that  been  the  custom  for  years? 

A.  As  long  as  we  had  the  cabin  in  Oregon,  it 
had  been  the  custom.  [380] 

Q.  You  were  in  the  home  on  the  morning — on 
the  day  of  February  22,  1954,  were  you? 

A.    Yes. 

Q.  And  the  night  before,  had  you  been  out  to 
any  social  function? 

A.  Yes.  We  went  to  the  Hanscoms  for  dinner 
and  I  don't  remember  what  time  Ron  and  I  left 
for  dinner,  then  to  a  movie,  because  the  next  day 
was  a  holiday. 
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Q.  You  heard  your  mother  testify,  did  you  not, 
as  to  who  was  present  at  that  party  ^ 

A.    Yes. 

Q.  Is  that  your  testimony?  Would  it  be  the 
same  ?  A.     Yes. 

Q.  Was  there  any  drinking  at  that  party  or 
diimer? 

A.     I  think  we  all  had  one  or  two. 

Q.    Was  that  before  or  after  dinner? 

A.    Before. 

Q.     You  just  had  one  or  two? 

A.  We  always  do  over  at  the  Hanscoms.  I  be- 
lieve so. 

Q.     Were  they  cocktails? 

A.     Yes,  I  believe  so,  yes. 

Q.  Did  you  observe  your  father's  conduct  and 
behavior  on  that  night?  A.     Yes. 

Q.     On  February  21?  [381]  A.     Yes. 

Q.  Will  you  just  tell  the  Court  in  your  own 
words  how  you  observed  his  demeanor  and  actions? 

A.     He  acted  perfectly  normal. 

The  Court:  You  will  have  to  raise  your  voice 
so  the  reporter  can  hear  you. 

Mr.  Angell:  Will  you  speak  up?  The  reporter 
has  to  get  the  answer  and  these  gentlemen  out  here 
have  to  hear  it — if  you  can,  Mrs.  Hanscom. 

A.  Well,  it  is  just  like  any  other  dinner  vie  had 
before  at  the  Hanscoms. 

Mr.  Angell:  Q.  Did  you  notice  any  difference 
in  your  father's  actions  or  in  his  speech? 

A.    No,  I  didn't. 
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Q.     Was  it  different  than  at  any  other  time? 

A.     No. 

Q.  Did  your  father  act  depressed  or  morbid  or 
melancholic  at  all?  A.    No. 

Mr.  Clausen:  Object  to  that  as  calling  for  the 
conclusion  of  the  witness. 

The  Court:    Objection  overruled. 

Mr.  Angell:  Q.  Did  he  join  in  the  conversation 
and  take  part  in  the  discussion  with  other  people 
there?  A.    Yes,  he  did.  [382] 

Q.  What  time  did  you  leave  there,  if  you  can 
recall? 

A.  I  am  not  sure.  In  order  to  see  an  entire 
movie,  it  must  have  been  about,  oh,  8:30  or  9:00, 
I  imagine. 

Q.  You  came  back  and  stayed  home  all  the 
night  of  Sunday,  is  that  right?  A.     Yes. 

Q.     And  you  were  there  in  the  morning? 

A.     Right. 

Q.  Now,  on  Sunday  morning  did  you  get  up 
early  ?  A.     Yes. 

Q.    What  time,  about? 

A.     About  9:00  or  9:30. 

Q.  And  just  state  then  the  events  that  occurred 
there  at  the  home  on  that  day,  up  until  you  found 
your  father's  body  in  the  basement. 

A.  Well,  it  was  unusual  for  mother  and  me  to 
get  up  that  early  on  a  holiday  but  we — I  had  some 
washing  to  be  done  —  so  mother  did  the  washing, 
and,  well,  we  had  breakfast  first.  And  we  ate  break- 
fast in  the  patio  and  stayed  out  in  the  sun.  And 


Charlotte  S.  Houston  421 

(Testimony  of  Ann  Houston  Hanscom.) 
then  we  got  hungry  for  kmch  and  mother  started 
getting  kmch  ready.  And  she  went  up  and  asked 
Daddy  if  he  would  kke  to  come  down  to  kmck. 
And  he  said,  "yes." 

Mr.  Clausen:  Now,  just  a  moment.  Your  Honor, 
that's  the  vice  of  the  voluntary — I  mean  vice  of  the 
broad  question.  There  is  no  showing  that  this — 
that  the  witness  was  present  [383]  and  heard  the 
conversation  between  her  mother  and  father.  We 
object  to  the  statement,  Your  Honor,  and  ask  it 
go  out. 

Mr.  Angell :  Q.  Did  you  hear  what  your  mother 
said  to  your  father?  A.    No. 

Mr.  Clausen:  We  ask  therefore  that  that  testi- 
mony go  out. 

Mr.  Angell:     It  may  go  out. 

Q.  Just  confining  to  what  you  heard  and  saw 
yourself  and  not  what  you  heard  from  somebody 
telling  you.  A.     All  right. 

Q.    You  started  to  get  lunch? 

A.  Yes.  And  I  wanted  to  hang  a  shelf  in  the  hall 
outside  of  the  kitchen,  and  I  got  out  my  hammer 
and  nails  and  was  putting  that  up  and  had  put  it 
up  and  I  was  putting  the  hammer  and  nails  away 
when  Daddy  came  downstairs  into  the  kitchen,  and 
I  was  singing,  '^Oh,  what  a  Beautiful  Morning", 
and  he  came  up  to  me  and  gave  me  a  good  morning 
peck  on  the  forehead,  and  said  it  certainly  was  a 
beautiful  morning. 

And  I  told  him  we  were  going  to  have  steak  for 
breakfast.  And  he  said  that  sounded  wonderful. 
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And  then 

Q.     How  was  lie  dressed  at  that  time? 

A.     Bathrobe,  slippers  and  pajamas. 

Q.     Did  he  have  any  gun  in  his  hand?  [384] 

A.    No. 

Q.  Did  he  have  any  different  look  in  his  face 
than  he  did  at  any  time?  A.    No. 

Q.     Did  he  display  any  erratic  look? 

A.    No. 

Q.     Did  he  look  happy,  was  he  smiling? 

A.    Yes,  he  was. 

Q.  And  then  where  did  he  go  from  there,  do 
you  know? 

A.  I  don't  know.  I  went  into  the  living  room  to 
speak  to  my  grandmother. 

Q.  And  then  what  next  occurred,  that  you  were 
familiar  with  the  happenings? 

A.  Then  I  heard  a  bam! — and  I  came  back  into 
the  hall  because  I  thought  my  shelf  had  fallen,  and 
I  called  to  mother  and  I  didn't  get  an  answer. 
Then  the  next  thing  I  knew,  she  called  me  and  said, 
*^And,  as  quickly  as  possible,  call  the  ambulance." 

Then  I  ran  do^\^lstairs  into  the  basement  and 
saw  Daddy. 

Q.  What  time  do  you  say  it  was — how  much 
time  had  elapsed  from  the  time  you  spoke  to  your 
father  there  in  the  hall  and  he  gave  you  a  peck, 
how  much  time  would  you  say  it  was  to  the  time 
you  heard  what  you  described  as  a  bam  or  wham? 

A.  Just  enough  time  for  me  to  walk  from  the 
door  of  the  kitchen  into  the  living  room.  [385] 
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Q.     Could  you  estimate  it  in  minutes  or 

A.    A  minute. 

Q.     That  would  be 

A.     To  about  a  minute  and  half. 

Q.     Two  minutes,  maybe?  A.     Uh-huh. 

Q.  Now,  would  you  step  to  the  blackboard  here, 
Mrs.  Hanscom,  and  take  a  look  at  this  exhibit, 
Plaintiff's  Exhibit  1,  and  would  you  look  at  these 
marks  that  are  marked — I  believe  that's — I  can't 
make  out  that  one. 

Mr.  Adams:    C-1,  it  should  be. 

Mr.  Angell:     Q.     C-1,  I  think  it  is.  Isn't  it? 

A.     This? 

Q.    Yes,  this.  Can  you  read  that? 

A.     No,  I  can't. 

Q.  It  looks  like  a  C-1.  It's  the  X  right  next  to 
the  washing  machine  shown  on  this  exhibit. 

And  I  ask  you  if  your  father's  body  was  lying 
near  there  or  how  you  would  place  your  father's 
body  when  you  first  saw  it. 

A.     I  would  say  right  there  (indicating). 

Q.  You  would  place  it  about  the  same  place,  that 
X,  and  will  you  just  give  it  a  new  mark  so  that 
we  can  identify  it  for  the  record.  Will  you  call 
thatH-1?  A.    Right  here?  [386] 

Q.    Yes. 

A.     (Witness  designating  H-1  on  Exhibit  1.) 

Q.  Will  you  take  a  pointer  here  and  will  you 
just  quickly  describe  the  condition  of  this  base- 
ment at  the  time  that  you  were  there  over  that 
weekend  of  the  22nd,  just  generally,  quickly? 
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A.     You  mean  including  the  things  that  are 

Q.  I  think  you  go  right  ahead  and  describe 
the  whole  area  in  there,  quickly. 

A.  There  are  lines  of  laundry  hanging  on  the 
lines — with  laundiy  on  the  lines  against — coming 
from  the  west  wall — and  tables  to  the  right  as  you 
come  in  the  door  from  the  stairs  down  to  the  base- 
ment, newspapers  and  boxes,  newspapers  and  so  on ; 
and  then  washing  machine — beg  your  pardon — I 
meant  to  the  left,  the  tables  are  to  the  left,  and 
the  washing  machine  is  to  the  right.  Another  table 
and  the  ironer,  and  the  whole  basement  is  on  three 
levels.  The  ironer  and  laundry  on  the  level  that 
you  come  to  as  you  enter  the  door. 

Q.  That  has  been  designated  by  your  mother 
as  the  area  known  as  C-6  outlined  in  green.  Now, 
that  is  one  level.  A.    Yes. 

Q.  Now,  looking  at  the  area  outlined  in  red, 
which  is  labelled  C-3 

A.     That's  another  level. 

Q.     About  w^hat  level  would  you  say  that  is? 

A.  You  mean  how  much  higher  than  the  other 
level? 

Q.  Well,  how  high  is  it  from  the  floor  to  the 
ceiling  ? 

A.     Five  eleven,  approximately. 

Q.  And  then  the  other  level  is  as  shown  on 
here,  C-4,  is  that  correct?  A.    Yes. 

Q.  Now  referring  to  these  levels  as  you  describe 
t]io  contents,  just  so  they  get  in  the  record  and  we 
will  know  what  we  are  talking  about,  are  the  ob- 
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jects  which  are  shown  on  this  exhibit,  Plaintiff's 
1,  which  you  have  stated  were  in  the  area  desig- 
nated C-6  here,  were  those  objects  in  about  the  same 
position  as  shown  on  this  map  on  February  22, 
1954?  A.    Yes. 

Q.  Is  that  true  of  the  objects  that  are  shown 
on  the  map  in  the  area  shown  as  0-3? 

A.    Yes. 

Q.  And  now  nothing  is  shown  on  the  map  in  the 
area  of  the  map  C-4.  Will  you  state  just  briefly 
what  was  in  that  area,  if  anything? 

A.  How  do  I  explain?  At  the  place  where  the 
step-up  was  to  the  high  level,  Daddy  hung  all  his 
saddles  and  his  fishing  boots  and  there  were,  oh, 
suitcases  full  of  belts  and  socks  and  things  he  used 
on  his  hunting  trips,  and  some  old  boxes  up  on  this 
highest  level,  and  golf  clubs  and  tennis  rackets,  I 
believe.  [388] 

Q.     Tennis  rackets?  A.     Uh-huh. 

Q.     Did  your  father  play  tennis? 

A.     I  believe  he  used  to,  years  ago. 

Q.  Now,  did  you  ever  see  any  guns  in  that  area 
at  all? 

A.     Yes,  in  this  area  (mtness  indicating  P-3). 

Q.     You  are  pointing  at  what  area? 

A.    P-3. 

Q.     On  Plaintiff's  Exhibit  1. 

A.     Is  that  right,  P-3? 

Q.  P-3  refers  to  a  bookcase  in  the  area  shown 
here  is  C-3.  Now,  will  you 

A.    Well,  they  were  in  the  comer. 
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Q.  Well,  there  are  words  on  this  Plaintiff's 
Exhibit  1,  "brooms  and  sweeper";  would  they  have 
been  in  that  corner?  A.    Yes. 

Q.  Now,  did  you  see  guns  at  any  time  any  place 
else  in  the  basement — at  any  time? 

A.     Yes. 

Q.     Where  did  you  see  any  guns  at  any  time? 

A.  There  were  some  lying  on  this  section,  yes, 
right  here  (indicating). 

Q.  That  is,  when  they  were  there — you  had  seen 
some  there — you  mean  at  some  time  or  other? 

A.    Yes.  [389] 

Mr.  Clausen:    Indicating 

Mr.  Angell:    She  is  indicating 


Mr.   Clausen:     the  northeast  comer  of  the 

section  rimmed  in  green. 

Mr.  Angell:     Let's  get  at  it  this  way. 

Q.  Did  your  father,  so  far  as  you  observed,  and 
you  know  of  your  own  knowledge,  keep  his  guns  or 
was  in  the  habit  of  keeping  them  tliis  one  place 
(indicating)  ? 

A.     Yes,  in  this  place  (indicating). 

Q.  He  kex)t  them  usually  \\\)  where  it  says — 
what  is  that  legend  up  there  in  Plaintiff's  Ex- 
hibit 1? 

A.     "Brooms  and  sweeper." 

Q.  Now,  did  he  keep  them  elsewhere,  at  any 
time?  Had  you  noticed  guns  around  elsewhere  at 
different  times? 

A.    He  used  to  keep  a  pistol  in  his  closet  shelf. 
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Q.  Did  you  ever  see  any  rifles  or  shotguns  up  in 
his  closet?  A.    Yes. 

Q.  Had  you  ever  seen  them  in  other  places  in 
the  basement? 

A.     Not  that  I  can  remember. 

Q.  Did  you  on  that  morning  of  February  22, 
when  you  went  down  in  there,  observe  any  guns 
at  all?  A.    No,  I  didn't. 

Q.    You  didn't  see  any  guns?  A.     No. 

Q.     On  that  particular  morning?  [390] 

A.     No,  I  didn't. 

Q.  Did  you  not  see  the  gun  which  your  father 
was  shot  with?  A.     No. 

Q.  You  didn't  go  back  in  that  corner,  is  that 
right?  A.     I  did  not. 

Q.  You  can  put  that  down  and  resume  the 
stand. 

Had  you  ever  at  any  time  in  your  life  heard  your 
father  make  any  statement  that  he  intended  or  was 
going  to  commit  suicide?  A.     Never. 

Q.  Did  you  observe  your  father's  demeanor  that 
weekend  when  you  were  home,  as  to  whether  he 
seemed  to  be  his  natural  self,  or  did  you  see  any- 
thing different  about  him  than  the  usual  way  he 
looked  or  talked? 

A.    No,  I  didn't. 

Q.  Did  he  appear  to  be  happy  and  about  the 
same  as  he  always  was,  at  that  time? 

A.     Yes. 

Q.  There  was  nothing  that  led  you  to  be  sus- 
picious ?  A.    No. 
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Q.  Do  yon  laiow  anything  about  your  father's 
illnesses,  was  your  father  a  man  who  was  ill  very 
much  ?  A.    No. 

Q.  Do  you  recall  him  ever  having  any  serious 
illness  of  any  kind?   [391] 

A.    No,  I  can't. 

Q.  Did  you  ever  hear  your  father  state  that  he 
was  troubled  or  worried,  disturbed  in  any  way 
about  his  finances?  A.    No. 

Q.  Now  referring  to  your  father's  use  of  al- 
coholic beverages.  Had  you  ever  seen  your  father 
take  a  drink?  A.     Yes. 

Q.  Will  you  just  state  in  your  own  words  to 
the  Court  about  how  you  would  describe  your 
father's  drinking,  from  time  to  time,  say 

Mr.  Clausen:  Your  Honor,  we  object  to  that 
as  asking  this  witness  to  speculate.  In  other  words, 
he  is  asking  the  witness  to  put  an  interpretation 
upon  a  habit,  which  is  purely  a  conclusion  or  opin- 
ion of  this  witness. 

Mr.  Angell :    I  ask  her  to  state  what  she  saw. 

Mr.  Clausen:    You  asked  her 

The  Court:  She  may  state  what  she  saw,  if  any- 
thing. 

A.  He  would  take  one  or  two  or  sometimes  no 
drinks  at  all. 

Mr.  Angell:  Q.  And  was  there  any  time  that 
you  can  recall  when  your  father  was  not  drinking 
anything?  A.    Yes. 

Q.    When  was  that  period,  do  you  know? 
'    A.    I  would  say  a  year  before  his  death. 
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Q.  Did  he  ever  tell  you  why  he  wasn't  at  that 
time? 

A.    He  was  on  a  fat-free  diet,  I  believe.  [392] 

Q.     TrjH-ng  to  take  off  weight? 

A.    Yes. 

Q.  Did  you  ever,  in  all  the  years  you  lived  with 
your  father,  all  the  trips  you  took  with  him,  ever 
see  your  father  intoxicated? 

A.    Never  in  my  life. 

Q.  Did  you  ever  see  your  father  drink  so  much 
alcohol  or  where  he  had  had  so  much  alcohol  that 
he  was  unable  to  drive  his  automobile? 

A.    Never. 

Q.     Or  staggered?  A.    Never. 

Q.     Or  walked  with  uncertainty? 

A.     Never. 

Q.  Did  you  ever  see  your  father  when  he  had 
so  much  alcohol  that  he  was  not  coherent  in  his 
speech  ?  A.     No. 

Q.  And  wholly  rational  in  his  speech?  Did  you 
ever  see  him  in  that  condition?  A.     No. 

Q.  When  such  times  as  you  were  home  and 
when  you  were  li^dng  home,  did  the  family  have 
any  custom  as  to  whether  they  got  up  early  or 
slept  late  around  the  holidays,  the  weekend? 

A.    We  always  slept  late,  when  we  could. 

Q.     You  had  always  slept  late  ?  [393] 

A.     Yes,  we  always  did. 

Q.  I  think  I  have  asked  this  question  of  you, 
and  that  is,  was  it  your  father's  custom  or  habit 
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to  go  about  the  house   and  the  basement  in  his 

pajamas  and  bathrobe^  A.    Yes. 

Q.     There  was  nothing  unusual  about  that? 

A.     No,  nothing  at  all. 

Q.     Did  you  ever  see  shells  around  the  house? 

A.     Yes,  sir. 

Q.    T\niere  did  you  see  shells? 

A.     Anywhere,  really,  he  kept  them  in  his  draw-  | 
ers  and  his — he  kept  them  wrapped  up  in  old  socks. 

Q.  In  other  words,  as  far  as  you  know,  your 
father  had  no  real  shell  place  where  he  kept  shells ; 
he  just  kept  them  anywhere,  is  that  right?  1 

A.     An}nvhere. 

Q.  Did  you  notice  whether  your  father  had  his 
glasses  on  at  the  time  he  went  into  the  basement 
— at  the  time  you  went  into  the  basement  and  found 
his  body  there? 

A.     No,  I  didn't  notice  at  the  time. 

Q.  Did  you  subsequently  determine  that  he  had 
not?  A.    Yes. 

Q.     How  did  you  determine  that? 

Mr.  Clausen:  I  object  to  that  as  what  the  wit- 
ness didn't  see  and  asking  her  to  speculate  what 
happened.  [394] 

Mr.  Angel] :    I  am  asking — no. 

Q.  After  you  found  your  father's  body,  did  you 
find  his  glasses?  A.    Yes. 

Q.     Where  were  they? 

A.     On  his  dresser  in  the  bedroom. 

Q.  Did  your  father  always  wear  glasses,  whether 
he  was  working  or  reading  or  not?  ,, 

I 
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A.    Yes. 

Q.    As  part  of  his  dress,  all  the  time'? 

A.    Yes. 

Q.  Did  you  go  up  to  Southern  Oregon  with 
your  father  on  any  trips'? 

A.  Yes.  The  whole  family  did,  when  we  all 
could. 

Q.     How  many  times  would  you  go  up  there? 

A.    How  do  you  mean*? 

Q.  Over  the  past  four  or  five  years  prior  to 
your  father's  death. 

A.    Four  or  five  times,  I  guess. 

Q.     I  beg  your  pardon'? 

A.  Four  or  five  times.  We  went  up  every 
summer. 

Q.    What  would  you  do  up  there? 

A.     We  would  swim  and  ride  and  hike,  fish. 

Q.  Now,  when  you  were  up  there  with  your 
father  and  saw  him,  did  you  notice  that  he  had 
any  different  habits  toward  [395]  drinking  than 
he  did  down  at  home?  A.     No. 

Q.  Prior  to  the  date  of  February  22,  1954,  the 
time  you  found  your  father's  body,  had  you  seen 
guns  back  in  that  back  part  marked  "Brooms  and 
sweeper"?  A.    Yes. 

Q.     On  Plaintiff's  Exhibit  1?  A.    Yes. 

Q.    Did  you  ever  know  a  Robert  IJtley? 

A.    Yes. 

Q.     Was  he  the  son  of  Mr.  Harry  Utley? 

A.    Yes. 

Q.  Mr.  Harry  Utley  was  in  business  with  your 
father?  A.    Yes. 
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Q.  And  you  knew  him,  how  long  ago,  do  you 
believe  ? 

A.  I  think  I  met  him  first  when  we  went  up  to 
Oregon  for  the  first  time. 

Q.    And  did  he  ever  come  out  to  your  cabin? 

A.    Mr.  Utley?  » 

Q.     Robert?  A.    Yes. 

Q.  And  you  went  and  saw  him  in  his  father's 
home,  Mr.  Harry  Utley's  home? 

A.  At  their  home  and  at  their  ca])in — at  Mr. 
Utley's  home,  Harry  Utley's  home.   [396] 

Q.     And  social  events  also  when  he  was  present? 

A.    Yes. 

Q.  Did  you  ever  examine  any  of  your  father's 
guns  when  you  saw  them  prior  to  the  22nd  of  Feb- 
ruary, 1954,  to  determine  whether  they  were  loaded 
or  not?  A.     No,  I  didn't. 

Q.  Did  your  father  ever  say  anything  to  you 
as  to  w^hether  he  kept  his  gims  loaded  or  not? 

A.    He  said  he  always  kept  his  gims  loaded. 

Q.  Now,  what  was  the  occasion  that  he  told  you 
that?  How  did  he  come  to  mention  that  to  you,  if 
there  was  any  reason? 

A.     Why,  I  had  known  it  all  my  life. 

Q.  Well  now,  he  told  you  that  at  one  time.  What 
did  he  tell  you  about  it? 

A.     He  just  said  they  were  always  kept  loaded. 

Q.  Any  other  times  when  you  were  around  the 
home  there  and  your  father  was  home,  did  you  ever 
see  him  working  down  in  the  basement  with  any  of' 
his  spoits  gear?  A.    Yes. 
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Q.    In  his  bathrobe?  A.    Yes. 

Q.  And  will  you  just  tell  us  what  you  saw  him 
doing  at  the  time  you  went  down? 

A.  Just  puttering  aroimd  in  his — with  his  equip- 
ment, and  polishing  his — oiling  his  saddles  and  his 
leather  goods  and  [397]  he  made  leather  belts  and 
cleaned  his  guns. 

Q.  There  has  been  much  said  here — you  heard 
in  the  testimony — about  a  report  that  your  father 
was  getting  out.  Do  you  know  anything  about  that 
report  ?  A.     Personally  ? 

Q.  Yes.  I  mean,  that  he  was  getting  out  such  a 
report?  A.     No,  I  didn't  know  it. 

Q.  You  didn't  know  it.  Nothing  was  said  about 
it?  A.     No. 

Q.  In  other  words,  nothing  was  said  in  the 
home  that  weekend  about  that  report  that  you 
heard,  is  that  correct? 

A.     No;  that's  correct. 

Mr.  Angell:     I  think  that  is  all. 

Cross-Examination 

Mr.  Clausen:  Q.  Mrs.  Hanscom,  as  I  under- 
stand it,  you  had  been  away  to  school,  is  that  right? 

A.  I  went  to  school  at  the  University  of  Cali- 
fornia in  Berkeley  and  I  had  been  staying  for  one 
week  at  my  sorority  house,  during  rushing. 

Q.  This  was  immediately  before  this  Simday 
that  you  testified  that  you  came  home  for  the  night  ? 

A.     Sunday  evening,  yes. 

Q.    Yes.  And,  as  I  understand  it,  you  were,  Mrs. 
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Hanscom,  upstairs  in  the  house  at  the  time  of  the 
shooting?  A.     No,  I  was  not.  [398] 

Q.    You  were  upstairs.  By  "upstairs"  I  mean 

A.     Yes,  I  beg  your  pardon. 

Q.    You  were  certainly  not  in  the  basement  area. 

A.     No. 

Q.  You  were  on  the  first  floor  area,  upstairs 
from  the  basement?  A.     Yes. 

Q.  And  did  I  understand  you,  Mrs.  Hanscom, 
to  say  that  your  mother  had  gone  down  first  fol- 
lomng  this  noise?  A.    Yes. 

Q.    And  that  she  called  to  you? 

A.     She  did. 

Q.  When  she  called  to  you,  where  was  she, 
downstairs  ?  A.     Yes. 

Q.  And  at  the  time  that  she  called  to  you,  was 
the  light  lit  downstairs,  was  the  light  lit  in  the 
basement?  A.     I  don't  recall. 

Q.    You  can  remember  that?  A.    No. 

Q.  As  a  matter  of  fact,  Mrs.  Hanscom,  you  did 
not,  when  you  went  down,  go  into  tliis  area  which 
is  rimmed  in  red  here  in  the  northwest  section  of 
the  house,  is  that  correct? 

A.     That's  correct,  I  did  not. 

Q.    You  did  not  even  see  the  gun  in  question? 

A.    No,  I  didn't.  [399] 

Q.  And  therefore,  when  you — well, — .  How  long 
a  period  did  you  remain  down  in  the  basement 
after  you  went  down,  Mrs.  Hanscom? 

A.  Oh,  not  very  long  before  I  ran  upstairs  to 
call. 
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Q.     Then  you  went  up  and  called  the  police? 

A.    I  couldn't  call. 

Q.  I  beg  your  pardon?  You  did  not  call?  Who 
did  call  the  police? 

A.     My  grandmother,  Mrs.  Spaulding. 

Q.  All  right.  Then  did  you  go  back  downstairs 
again?  A.    Yes. 

Q.  And  were  you  downstairs  when  the  police 
arrived  ?  A.    Yes. 

Q.  And  did  you  talk  to  the  police  with  your 
mother?  A.    Yes. 

Q.  And  did  your  grandmother  also  speak  to  the 
police?  A.     Not  that  I  remember. 

Q.    Was  she  downstairs  when  the  police  arrived? 

A.    No,  she  was  not. 

Q.     She  remained  upstairs?  A.     Yes. 

Q.  And  when  the  police  arrived  how  long  a 
time  were  you  downstairs,  Mrs.  Hanscom? 

A.    With  the  policeman? 

Q.    When  the  police  were  there,  yes.  [400] 

A.     Oh,  I  can't  remember. 

Q.  Well,  can  you  estimate  it  roughly,  Mrs.  Hans- 
com? After  the  police  got  there,  when  they  were 
downstairs,  you  were  there;  how  long  were  you 
there  with  the  police,  with  them? 

A.     Oh,  four  or  five  minutes. 

Q.     Beg  your  pardon? 

A.     Four  or  five  minutes. 

Q.  Four  or  five  minutes.  Now,  what  time 
elapsed  between  the  time  that  your  father  passed 
you  or  spoke  to  you  in  the  hall  and  when  you  heard 
the  shot? 
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A.  Oh,  not  very  long,  just,  as  I  said,  enough 
time  to  go  from  the  door  of  the  kitchen  into  the 
living  room. 

Q.  That  is  for  you  to  go  from  where  you  went 
into  the  living  room,  is  that  correct? 

A.     (Witness  nods  head.) 

Q.  Just  say  yes  or  no.  The  reporter  can't  see 
you  nod  your  head,  Mrs.  Hanscom.  The  time  that 
that  would  take  roughly  in  your  own  mind,  as  you 
estimate  it,  would  be  how  much? 

A.     A  minute  or  a  mimite  and  a  half  or  two. 

Q.  All  right.  Now,  would  you  step  to  the  black- 
board again,  Mrs.  Hanscom? 

You  indicated  a  j^ortion  which  I  at  the  time  said 
was  in  the  northeast  comer.  You  indicated  a  por- 
tion in  the  northeast  corner  of  what  I  said  was  an 
area  rimmed  in  green  as  where  you  had  seen  guns 
before.  [401] 

Will  you  point  to  that,  please? 

A.     In  this  area,  right  here? 

Q.    Yes. 

A.    I  believe  I  saw  along  here  (indicating). 

Q.  All  right.  Would  you  put  marks  where  you 
believe  you  saw  them?  Put  an  X — X  at  the  places 
where  you  believe  you  saw  them. 

A.     (Witness  designating.) 

Q.  All  right.  Now,  I  will  mark  that  H-1 — I  don't 
believe  there  is  an  H 

Mr.  Adams:     Yes.  H-2. 

Mr.  Angell :    That's  H-2. 
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Mr.  Clausen:  All  right,  H-2.  (Counsel  writing 
"H-2"  on  Exhibit  1.) 

You  may  resume  the  stand,  if  you  will. 

Q.  How  many  times,  Mrs.  Hanscom,  did  you 
see  guns  in  that  portion  marked  H-2? 

A.    Just  once. 

Q.    And  when  was  that? 

A.  Well,  a  pretty  long  time  ago.  I  remember, 
because  Ron,  my  husband,  had  mentioned  that  they 
were  all  loaded. 

Q.     There  on  that  place  of  H-2? 

A.    Yes. 

Q.     Is  that  correct?  A.    Yes.  [402] 

Mr.  Clausen:  And  may  I  have  the  gun  there, 
please. 

Mr.  Angell :  You  nod  your  head,  Mrs.  Hanscom. 
The  reporter  can't  get  it. 

The  Witness:    I  beg  your  pardon. 

Mr.  Clausen:  Q.  From  looking  at  this  gun, 
would  it  be  a  gun  that  resembled  this  in  appear- 
ance? 

A.     I  don't  know  anything  about  guns. 

Q.  All  right.  You  can't  answer  that,  then.  All 
right,  Mrs.  Hanscom.  You  stated — well,  let  me  ask 
you  this  question:  I  notice  on  the  diagram  on  the 
board  the  area  reserved  for  servants. 

Were  there  full-time  servants  in  the  house  then? 

A.  No,  we  used  that  when  my  grandmother 
came  to  visit. 

Q.    Was  that  where  your  grandmother  stayed? 

A.    Yes. 
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Q.     In  that  area  then  on  the  basement  floor? 

A.     Uh-huh. 

Q.     And  was  she  staying  there  at  the  time? 

A.    Yes. 

Q.  Now,  you  stated  that  your  father  always 
wore  glasses.  Isn't  that  correct? 

A.     I  did. 

Q.  So  when  he  came  down  this  day,  on  this 
particular  Washington's  Birthday  with  no  glasses 
on,  that  itself  was  unusual,  was  it  not,  Mrs.  Hans- 
com? [403] 

A.  He  didn't  put  them  on  the  minute  he  got 
out  of  bed. 

Q.     I  beg  your  pardon? 

A.  He  didn't  put  them  on  the  second  he  got 
out  of  bed. 

Q.  In  other  words,  it  was  not  unusual  for  him 
to  go  about  the  house  without  glasses,  is  that  right? 

A.  Well — he  wore  them  most  of  the  time,  but 
he  didn't  pop  them  on  his  face  the  minute  he  got 
out  of  bed. 

Q.  I  understand.  So  I  am  asking  you  whether 
it  was  usual  for  him  then  to  come  downstaii's,  for 
example,  to  breakfast,  without  wearing  his  glasses. 

A.    Would  you  repeat  that? 

Mr.  Clausen:  Would  you  read  it  back,  Mr.  Re- 
porter? 

(Question  read.) 
A.    No. 
Mr.  Clausen:    That  is  all. 
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Redirect  Examination 

Mr.  Angell:  Q.  Mrs.  Hanscom,  would  you  step 
to  the  board,  Plaintiff's  Exhibit  1.  Would  you 
mark  an  H-3  to  show  the  hall  where  you  were  put- 
ting up  that  little  shelf? 

Mr.  Clausen:  Well,  as  I  understand  this,  coun- 
sel, is  this  not  a  diagram  of  the  basement? 

Mr.  Angell:  It  is  in  the  basement.  I  want  to 
locate  that  hall  in  respect  to  the  basement. 

Mr.  Clausen:  Well,  as  I  understood  the  witness' 
testimony,  she  was  putting  the  shelf  up  on  the 
upper  floor.   [404] 

Mr.  Angell:  That's  right.  I  want  to  show  above 
what  area  in  the  basement. 

Mr.  Clausen:     Above  the  basement  area? 

Mr.  Angell:    Yes. 

A.  It  would  be  right  here,  but  there  is — it's 
right 

Mr.  Angell:  Q.  You  look  at  it  good  and  get 
oriented  before  you  put  anything  on  it. 

These  are  the  stairs  coming  up  to  the  kitchen. 
What  room  of  your  house  was  right  directly  over 
the  servants'  quarters? 

A.     The  kitchen. 

Q.     That  was  the  kitchen.  A.    Yes. 

Q.  Now,  what  would  be  directly  above  the  fur- 
nace room?  A.     The  hall. 

Q.    And  what  hall  would  that  be  ? 

A.     Front  hall. 
I     Q.    Was  it  in  that  haU  where  you  were  putting 
'the  shelf? 
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A.  No,  it  was — .  Well,  there  is  a  hall  that  goes 
from  the  front  hall  into  the  kitchen.  It  was  that 
hall. 

Q.    In  other  words,  you  have  a  double  hall  there? 

A.     It  is  a  little  one  with  a  powder  room  off  it. 

Q.  It  was  in  that  hall  that  you  were  putting 
this  shelf  up  when  your  father  came  down,  is  that 
correct?  A.    Yes.    [405] 

Q.  And  he  passed  through  that  in  order  to  go 
through  the  kitchen  in  coming  downstairs? 

A.    Yes. 

Mr.  Angell:     That  is  all. 

Mr.  Clausen :    No  further  questions. 
(Witness  excused.) 

CHARLOTTE  H.  GUSTAFSON 
called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 
The  Court:     Your  name,  please. 
A.     Charlotte  Houston  Gustafson. 
The  Court:     Take  the  witness. 

Direct  Examination 

Mr.  Angell:  Q.  Now,  you  are  the  daughter  of 
Mrs.  Clayton  who  is  here,  and  Mr.  Houston,  de- 
ceased, Avho  was  the  assured  under  the  policy  sued 
on  here,  is  that  correct  ?  A.    I  am. 

Q.     Mrs.  Gustafson,  where  do  you  reside? 

A.     At  2921  Florence  Street  in  Berkeley. 

Q.     And  are  you  married?  A.     I  am. 

Q.     What  does  your  husband  do? 

A.    My  husband  is  the  assistant  production  con- 
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trol  manager  at  United   Centrifugal  PumxD   Com- 
pany in  Oakland. 

Q.    And  how  long  have  you  been  married?  [406] 

A.     Since  March  24th,  1951. 

Q.  Now,  prior  to  your  marriage  did  you  attend 
the  University  of  California?  A.     I  did. 

Q.     You  are  a  graduate  of  that  institution? 

A.    I  am. 

Q.    Do  you  have  any  children? 

A.     I  have  one  daughter, 

Q.  Up  to  the  time  you  were  getting  married 
in  '51  did  you  live  home  or  did  you  live  in  the 
sorority  house  while  you  were  in  college? 

A.  I  lived  predominantly  at  home.  I  lived  I  be- 
lieve out  of  the  four  years  perhaps  three  weeks, 
maybe  four  in  my  sorority  house. 

Q.  While  you  were  living  at  the  sorority  house 
during  that  year  would  you  go  home  frequently  ? 

A.     Oh,  yes. 

Q.     And  during  your 

A.     During  weekends. 

Q.  And  during  your  college  years,  why,  when 
you  were  not  at  the  sorority  you  would  go  home 
and  stay,  is  that  right?  A.     That  is  true. 

Q.  And  after  you  finished  the  imiversity  did 
you  return  to  home  to  live  or  did  you  get  married 
before  ? 

A.  I  was  married  the  March  before  graduation 
in  June.   [407] 

Q.  Now,  after  your  marriage  did  you  always 
make  your  home  there  in  Berkeley? 

A.    Yes. 
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Q.     Would  you  see  your  family  frequently? 

A.     Yes,  I  would  say  frequently. 

Q.     During  weekends  from  time  to  time? 

A.    Yes.  Yes. 

Q.     Did  you  attend  social  functions  with  them? 

A.     Yes,  both  my  husband  and  I  did. 

Q.  And  did  you  have  vacations  to  southern  Ore- 
gon also? 

A.  Yes,  we  both  went  to  southern  Oregon  with 
my  family. 

Q.  Will  you  describe  your  relationship  with 
your  father  and  your  mother,  the  family  relation- 
ship, just  in  short,  brief  words?  Was  it  a  close 
relationship  ? 

A.  It  was  a  close  relationship  and  a  very  happy 
one.  We  were  both — I  shouldn't  say  *'both" — ^iDut 
there  was  mutual  love  and  respect  and  admiration, 
I  believe. 

Mr.  Clausen:  Well,  ask  the  answer  go  out,  your 
Honor,  as  a  conclusion  of  the  witness,  rather  a  long 
answer. 

A.     I'm  sorry. 

Mr.  Clausen:  The  answer,  your  Honor,  being 
the  impression  of  the  Tvdtness,  obviously,  of  the 
marital  life  between  father  and  mother,  and  it  is 
not  responsive  to  the  question,  either,  in  the  sense 
that  it  is  her  own  impression. 

The  Court:  Well,  she  may  give  her  impressions, 
may   [408]   she  not?  Objection  overruled. 

Mr.  Angell:  Did  you  hunt  and  fish  with  your 
father? 
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A.     I  didn't  like  to  hunt.  I  loved  to  fish. 
Q.     Did  you  like  to  fish? 
A.    Yes.  And  to  ride. 

Q.    You  rode  horseback  with  your  father? 
A.    Yes.  Yes. 

Q.  You  went  up  to  southern  Oregon  and  on  trips 
with  him? 

A.  Yes.  Since  I  was  a  little  girl  we  did  that 
every  summer. 

Q.    Was  your  father  a  good  sportsman? 

A.    I  considered  him  excellent. 

Q.     Could  you  rope  a  cow? 

A.     Yes,  and  me. 

Q.    And  you?  A.    Yes. 

Q.  And  your  father  had  spent  earlier  years  on 
a  ranch,  had  he  not? 

A.    Yes,  as  a  boy.  Yes,  he  told  me  he  had. 

Q.  Were  you  at  the  dinner  at  the  Hanscoms' 
the  night  before  February  22,  1954? 

A.    No,  neither  my  husband  nor  I  were  there. 

Q.  Neither  of  you  were  there.  When  prior  to 
Febmary  22,  1954,  was  the  last  time  that  you  were 
in  the  basement  of  your  father  and  mother's  home 
on  Miller  Avenue  where  your  [409]  father  was 
shot? 

A.  Well,  it's  kind  of  difficult  to  know  for  sure. 
I  would  have  to  sort  of  guess,  because  I  did  my 
washing  and  my  ironing  once  a  week,  sometimes 
twice,  at  my  mother's,  in  her  basement,  so  it  was 
either  the  week  prior  to  daddy's  accident  or  the 
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week  previous  to  that.  You  see;  do  you  see  what 

I  mean? 

Q.  In  other  words,  you  can  recall  it  was  within 
two  weeks  of  your  father's  death? 

A.     Oh,  yes.  Yes. 

Q.  And  prior  to  that  did  you  from  time  to  time 
go  up  and  into  the  basement? 

A.  Yes,  because  I  had  large  cardboard  cartons 
full  of  things  that  I  never  had  room  for  in  my 
own  apartment  once  I  was  married,  so  I  would  go 
see  them  there. 

Q.     You  had  things — household  things? 

A.    Household  things,  as  well  as 

Q.     Stored  in  that  basement,  is  that  right? 

A.     That  is  true. 

Q.  And  from  time  to  time  did  you  go  into  the 
basement  ?  A.    Yes. 

Q.  And  where  did  you  keep  your  things  mostly 
in  that  basement,  with  respect  to  your  wedding 
presents  ? 

A.  Always  in  the  storage — the  room  marked 
"Storage." 

Q.     On  Plaintiff's  Exhibit  1?  [410] 

A.    Yes. 

Q.  Could  you  make  an  estimate  of  the  size  of 
this  room  marked  "Storage"? 

A.  Well,  it  wasn't  very  big,  because — well,  I'm 
sure  I  couldn't  have  lain  down  on  the  floor — that 
is,  wdthin — .  I  would  say  maybe  five  feet  by  five 
or  four  and  a  half  by  four  and  a  half.  f 

Q.  Did  you  have  a  large  quantity  of  things 
stored  in  there? 
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A.     Oh,  yes,  shelves.  There  were  shelves. 

Q.  That  room  was  pretty  well  loaded,  is  that 
right? 

A.    Yes,  shelves  on  two  sides. 

Q.  Will  you  just  quickly  describe  the  nature 
of  the  area  here  shown  in  Plaintiff's  Exhibit  1  as 
the  basement  area  where  the  laundry  was  located 
and  just  tell  us  quickly  what  was  kept  in  there, 
what  was  the  place  used  for,  as  you  observed? 

A.  Well,  the  first  level  where  the  clothes  lines 
are  indicated  was  the  washing  machine,  the  heater, 
the  ironer  and  the  clotheslines  and  the  sewing  ma- 
chine, and  mother  kept  cartons  and  newspapers, 
and  things  like  that. 

Q.  Will  you  step  down  here  to  this  exhibit, 
Plaintiff's  Exhibit  1,  and  I  direct  your  attention  to 
the  area  marked  *' Brooms  and  sweeper"  and  the 
area  within  red  marked  C-3,  and  I  ask  you  if  you 
— ask  you  when  was  the  last  time  you  ever  looked 
in  there  prior  to  February  22,  1954.  [411] 

A.  Well,  I  always  hung  my  sheets  along  here. 
The  last  time  I  washed,  oh,  those,  I  always  hung — 
hung  the  sheets  near  the  windows,  and  I  faced  this 
way,  so  undoubtedly  the  last  time  I  washed  my 
clothes,  which  was  in  the  last  two  weeks  before 
daddy's  accident,  I  could  see  into  that  place. 

Q.  Do  you  loiow  whether  at  that  time  you  saw 
any  gun  or  guns  in  there? 

A.  I  can't  swear  I  saw  them  that  time,  no,  but 
I  have  seen  them  when  I  was  there. 
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Q.  Had  you  ever  seen  guns  in  the  area  marked 
"Brooms  and  sweeper"?  A.    I  have. 

Q.    And  would  there  be  one  or  more  than  one? 

A.     I  would  say  more  than  one. 

Q.     Usually  more  than  one? 
(Witness  nods  head.) 

Q.     Do  you  know  anything  about  guns? 

A.  I  know  a  pistol  from  a  rifle  and  so  on — 
shotgun — but  I  have  never  shot  a  rifle  or  a  shotgun. 
I  have  seen  daddy  loading  and  cleaning — but  I 
have  never  shot  one. 

Q.  Do  you  know  anything  about  whether  your 
father's  custom  or  habit  was  to  keep  his  gims 
loaded  or  unloaded? 

A.     It  was  his  custom  to  keep  them  loaded. 

Q.     How  do  you  know  that? 

A.  Because  he  would  show  me  that  they  were 
loaded  or  I  [412]  would  check,  if  a  pistol — I  have 
checked  a  pistol  to  see  if  it  is  loaded. 

Q.     Do  you  know  how  to  check? 

A.     I  know  daddy's  kind  of  pistol. 

Q.  Did  your  father  ever  tell  you  his  reason  for 
keeping  his  gims  loaded? 

A.     No.  That's  just  the  way  he  did  things. 

Q.  Did  you  ever  see  shells  anywhere  around  in 
the  basement  area,  shown  by  Plaintiff's  Exhibit  1? 

A.     I  believe  I  saw  shells  on  the  bookcase. 

Q.    Have  you  seen  them  any  place  else? 

A.     The  basement,  you  mean? 

Q.    Yes. 

A.     Golly,  he  had  everywhere — this  I  think  has 
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been  brought  out  before — he  had  his  clothes  and 
saddle  equipment  and  hunting  and  fishing,  all  those 
things,  everything  there  practically,  everything;  he 
would  keep  shells  there  as  well  as  I  had  seen  them 
in  the  dashboard  in  the  car — you  know,  the  glove 
compartment^ — and  in  his  dresser  drawer  upstairs, 
and  in  socks  and  in  sacks;  it  seems  everywhere. 

Q.  Do  you  know  what  kind  of  shells  they  were 
or  were  they  all  kinds? 

A.  Some  of  them  were  pistol  kind  of  shells  and 
some  of  those  large  red  cartridges  with  the  brass 
on  the  end — I  think  that's  for  a  shotgun — I  am  not 
sure.  [413] 

Q.  Was  this  area  designated  C-3  on  Plaintiff's 
Exhibit  1  loaded  with  merchandise  or  property  of 
some  kind? 

A.    You  mean  was  it  loaded  with  gims? 

Q.     Objects A.    Yes. 

Q.    and  things.  A.    Yes. 

Q.    Was  it  pretty  well  filled  up? 

A.     Very  well  filled  up. 

Q.  In  the  area  marked  C-4,  was  that  area  used 
for  anything  in  particular? 

A.     Nothing  but  storage. 

Q.    What  was  stored  in  there? 

A.  To  the  best  of  my  recollection  just  cartons 
and  cartons  of  books,  clothes,  there  was  some  fur- 
niture, badminton  racquets,  as  well  as  tennis  rac- 
quets, golf  clubs,  just  piled  high. 

Q.     Any  fishing  equipment? 

A.     Not  in  here. 
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Q.    Where  was  the  fishing  equipment? 

A.     Over  in  here. 

Q.  It  used  to  be  kept  over  here  with  the  brooms 
and  sweeper?  A.     That's  correct. 

Q.     And  how  about  saddles?  [414] 

A.  Saddles  were  hanging  here,  along  this  way, 
and  I  have  also  seen  daddy's  hip  lx)ots  hanging 
up  as  well. 

Q.  Now,  referring  to  the  area  where  it  says 
"Bookcase"  and  then  there  is  an  open  area — bed- 
ding— in  the  Exhibit  1 — in  the  area  designated 
C-3.  What  was  in  there  the  last  time  you  saw  it? 

A.     In  this  area? 

Q.  In  the  area  between  the  bookcase  and  bed- 
ding? A.     The  last  time  I  saw  it? 

Q.  Just  the  general  nature  of  the  material  that 
was  in  there,  if  you  recall. 

A.  Well,  I  can't  say  with  assurance  whether  I 
saw  it  absolutely  the  last  time  I  looked. 

Q.     You  couldn't  specifically  identify  it? 

A.    Not  specifically,  no. 

Q.     All  right.  Now,  you  may  take  the  stand. 

Would  you  spend  some  weekends  up  mth  your 
father  and  mother  there  at  that  home  even  after 
you  were  married? 

A.  Yes.  My  husband  and  I  both  spent  vacations 
up  there. 

Q.  Did  you  father — was  it  a  habit  or  a  custom 
or  did  he  frequently  go  doAvn  into  the  basement 
when  he  was  in  his  bathrobe  and  slippers? 

A.     I  never  lived  at  1082  Miller,  but  that  was 


Charlotte  S.  Houston  449 

(Testimony  of  Cliarlotte  H.  Gustafson.) 
the  custom  of  his  when  we  were  living  at  900  Shat- 
tuck  Avenue,  which  was  the  house  in  which  I  lived 
with  my  family  prior  to  my  marriage.   [415] 

Q.  Was  it  the  custom  of  the  family  to  get  up 
early  or  late  on  these  weekends? 

A.     Late. 

Q.     They  were  late  sleepers?  A.    Yes. 

Q.  Incidentally,  did  you  go  into  the  room 
marked  "Storage"  to  get  things  out  from  time  to 
time?  A.    Yes,  quite  often. 

Q.  At  any  time  that  you  ever  went  in  there  did 
you  ever  see  any  guns  kept  in  there? 

A.     I  never  saw  any  guns  in  there  ever. 

Q.  Did  you  see  the  two  guns  that  were  in  there 
after  your  father's  death? 

A.    Yes,  I  think  I  saw  them. 

Q.  Had  you  seen  those  before  the  last  time  you 
were  in  there?  A.     No,  I  had  not. 

Q.  Did  you  ever  discuss  with  your  father  the 
condition  of  his  health  or  did  you 

A.     No. 

Q.  Did  you  ever  hear  him  complain  about  any 
ailments?  A.    No,  I  did  not. 

Q.  Did  you  ever  know  of  any  serious  illness  that 
your  father  had?  A.    No.  [416] 

Q.  You  knew  he  did  have  sinus  trouble,  did 
you  not?  A.    Yes,  I  did. 

Q.     He  took  some  medicine  for  that? 

A.     I  believe  he  did. 

Q.     Did  you  know  Robert  Utley? 

A.    Yes,  I  did. 


450         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Charlotte  H.  Gustafson.) 

Q.     Will  you  state  who  he  is? 

A.  He  is  the  son  of  Harry  Utley  and  the 
brother  of  Virginia  Wilkerson  and  a  friend  of  my 
father's. 

Q.     You  met  him  where? 

A.     And  a  friend  of  my  father's. 

Q.  And  a  friend  of  your  father's.  Where  did 
you  meet  him? 

A.  I  met  him  in  Oregon  through  his  father, 
through  Harry  Utley  and  my  dad. 

Q.  Can  you  fix  approximately  when  you  met 
him,  how  long  you  have  known  him? 

A.  I  suppose  the  first  year  that  we  had  the  Ore- 
gon property  up  there. 

Q.     Do  you  recall  about  what  year  that  was? 

A.  No.  It  must  be  some  place  in  the  notes.  I 
think  it  was  after  I  was  maiiied. 

Q.    When  were  you  married? 

A.  Well,  I  was  married  in  '51,  so  it  was  prob- 
ably the  summer  of  '51. 

Q.  That  was  the  first  time  you  met  him,  about 
the  summer  [417]  of  1951? 

A.     Yes,  I  think  so. 

Q.  Did  you  see  how  much  your  father  drank  at 
different  times  when  you  were  out  and  around  the 
home  when  he  was  present?  A.     Yes. 

Q.  And  will  you  just  state  in  your  own  words 
what  you  observed  of  your  father  drinking  and  at 
such  times  as  you  observed  it  over  the  years  as 
you  knew  him  and  when  you  saw  him  up  until  the 
time  of  his  death? 
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A.  Well,  when  he  would  come  with  my  mother 
for  dinner  at  my  house  we  wouldn't  have  any- 
thing to  drink,  and  when  we  would  go  up  to  their 
house  for  dinner  sometimes  we  would  have  some- 
thing to  drink,  sherry  or  beer  or  a  highball,  before 
dinner,  sometimes  nothing.  I  can  positively  say 
that  I  never  saw  him  intoxicated  in  my  life,  ever. 

Q.  Did  you  ever  see  your  father  in  a  condition 
from  drinking  alcohol  where  he  would  be  high  or 
couldn't  walk  straight?  A.    Never. 

Q.     Or  couldn't  talk  coherently? 

A.     Never. 

Q.     Or  what  you  would  call  drunk? 

A.    Never. 

Q.    Or  intoxicated? 

A.    Never,  no.   [418] 

Q.  Did  you  ever  hear  your  mother,  your  sister, 
yourself — did  you  ever  have  reason  to  complain  to 
your  father  about  his  drinking?  A.     No. 

Mr.  Angell:     I  think  that  is  all,  then. 

The  Court:     Take  the  recess. 
(Short  recess  taken.) 

CHARLOTTE  H.  GUSTAFSON 

recalled  as   a  witness  on  behalf  of   the  plaintiff; 
previously  sworn. 

Cross-Examination 

Mr.  Clausen:  Q.  As  I  understand  your  testi- 
mony, Mrs.  Gustafson,  on  the  22nd  of  February 
of  last  year  you  were  not  at  the  house. 

A.    I  was  not. 
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Q.  And,  as  a  matter  of  fact,  you  niever  had 
lived  at  this  house? 

A.     I  had  never  lived  at  this  house. 

Q.  When  was  it  that  you  saw — I  believe  you 
said  two  ^ms  in  the  storage  room? 

A.     When  was  it? 

Q.    Yes. 

A.  Whenever  I  would  go  to  wash.  I  believe  I  in- 
dicated how  I  hung  my  laundry,  so  that  I  was 
facing  into  that  northwest  comer  or  northwest  part 
of  the  room,  and  I  had  a  chance  to  [419]  observe 
then  when  I  was  washing,  when  I  was  down  there 
to  iron. 

Q.  When  was  it  that  you  observed  the  guns  in 
this  storage  room  to  which  I  am  pointing  here  (in- 
dicating) 1 

A.     I  have  never  seen  guns  in  that  storage  room. 

Q.  Well,  didn't  I  understand  your  testimony 
that  after 

A.    After  daddy's  death  I  believe  I  saw  them. 

Q.  My  question  now,  Mrs.  Gustafson,  when 
that  was. 

A.     Oh,  a  day  afterwards. 

Q.    All  right.  That  would  be  Febniaiy  23,  1954? 

A.    Yes. 

Q.  By  the  way,  what  kind  of  guns  were  they 
that  you  saw  in  this  storage  room  to  which  I  am 
pointing  here  (indicating)  ? 

A.  They  were  long  ones,  either  rifles  or  shot- 
guns— not  pistols. 

Q.    Either  rifles  or  shotguns? 


Charlotte  S.  Houston  453 

(Testimony  of  Charlotte  H.  Gustafson.) 

A.     That  is  what  I  said. 

Q.  All  right.  Now,  would  you  please  come  to  the 
blackboard  for  me? 

You  mentioned  that  you  had,  before  the  death 
of  your  father,  before  the  22nd  of  February,  last 
year,  seen  ammunition  on  a  bookcase? 

A.    Yes,  sir. 

Q.    Would  you  point  to  that  bookcase? 

A.     (Indicating)     There. 

Q.  I  will  mark  that  G-1  (counsel  designating 
on  Plaintiff's  [420]  Exhibit  1). 

And  so  there  is  no  question  about  it,  will  you 
point  to  the  storage  room  where  you  saw  the  guns 
on  February  23,  1954? 

A.     (Witness  designating.) 

Q.     I  will  mark  that  G-2. 

(Counsel  designating  G-2  on  Plaintiff's  Ex- 
hibit 1.) 

That  is  all  I  have.  Thank  you. 

Mr.  Angell:     No  further  questions. 
(Witness  excused.) 

LEROY  HANSCOM 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 
The  Court:    What  is  your  name? 
A.     Leroy  Hanscom. 
The  Court:     Spell  the  last  name. 
A.    H-a-n-s-c-om. 

The  Court:     Where  do  you  reside? 
A.     66  Domingo  Avenue,  Berkeley. 
The  Court:    Your  business  or  occupation? 
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A.    I  am  an  attorney  at  law. 

The  Court :    How  long  have  you  been  so  engaged? 

A.  Some  twenty-five  or  thirty  years,  your 
Honor. 

The  Court:     Take  the  witness. 

Direct  Examination 

Mr.  Angell:  Q.  You  are  one  of  the  partners  of 
Mellin,  [421]  &  Hanscom,  are  you  not? 

A.     I  am,  sir. 

Q.    You  specialize  in  patent  law? 

A.    I  do. 

Q.  You  have  been  a  member  of  the  bar  of  Cali- 
fornia for  approximately  twenty-five  years,  is  that 
right? 

A.     No,  approximately  twelve  or  thirteen  years. 

Q.  And  you  were  practicing  patent  law  before 
that?  A.     Right. 

Q.    You  knew  Mr.  Houston  in  his  lifetime? 

A.    I  did. 

Q.  When  and  where  did  you  first  meet  Mr. 
Houston  ? 

A.  As  I  recall  it,  I  met  him  at  one  of  the  Berke- 
ley mimicipal  camps,  oh,  some  eight  or  nine  years 
ago. 

Q.  And  then  did  you  become  friends  at  that 
time  or  some  time  later? 

A.  Our  friendship  started  at  that  time.  The 
family  was  there,  including  Mrs.  Spaulding. 

Q.    Mrs.  Spaulding  is  who?  ' 

A.  Mrs.  Spaulding  is  Mrs.  Houston's — Mrs. 
Clayton's  mother. 
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Q.  And  that  friendship  kept  up  over  the  years 
until  his  death?  A.     It  did. 

Q.  And  would  your  family  visit  at  the  Houstons' 
and  the  [422]  Houstons  visit  at  your  house? 

A.     Very  frequently. 

Q.  Did  you  attend  social  functions  with  the 
Houston  family? 

A.  Yes.  We  belonged  to — aside  from  exchang- 
ing of  dinners  at  each  others'  homes,  we  belonged 
to  a  dancing  club. 

Q.    And  what  kind  of  a  dancing  club  was  that? 

A.     Well,  primarily  for  folk  dancing. 

Q.  Neighborhood  affairs,  friends  in  the  area 
around  Berkeley?  A.     That's  right. 

Q.  And  people  who  have  been  friends  for  many 
years,  is  that  right?  A.     Right. 

Q.  Did  you  have  Mr.  and  Mrs.  Houston  to  your 
home  for  dinner  on  the  Sunday  night  of  Febru- 
ary 21,  1954?  A.    We  did. 

Q.     And  what  time  did  they  come? 

A.  My  recollection  is  that  they  came  about  six 
or  six-thirty. 

Q.    What  time  did  they  go  home? 

A.    About  eleven  o'clock. 

Q.    And  did  you  have  any  drinks  that  night? 

A.    We  did. 

Q.     How  many?   [423] 

A.     I  would  say  two  drinks  before  dinner. 

Q.     Before  dinner.  Any  after? 

A.     None  after. 

Q.     Did  you  observe  Mr.  Houston  that  evening 
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as  to  whether  he  was  in  good  or  bad  spirits,  whether 

he  seemed  depressed  or  hapx)y,  jovial'? 

A.  My  recollection  is  that  he  was  his  usual  jovial 
self. 

Q.  Did  he  join  the  conversation  with  those 
present  ?  A.     Certainly. 

Q.  Was  there  joking  going  on  in  that  con- 
versation— laughing  ? 

A.  Yes.  I  recall  that  we  ribbed  each  other  about 
our  neckties,  which  finally  resulted  in  our  exchang- 
ing neckties. 

Q.     You  took  his  and  he  took  yours? 

A.  That's  right.  And  I  think  I  had  gotten  tri- 
focal glasses  and  we  had  a  little  discussion  about 
that  because  he  wore  the  same  kind  of  glasses  and 
they  were  somewhat  new  to  me  at  that  time. 

Q.  Did  you  notice  any  difference  in  Mr.  Hous- 
ton's action  or  demeanor  or  speech  which  was  any 
different  than  at  other  or  previous  occasions  that 
you  had  been  with  him,  on  social  occasions? 

A.     Not  a  particle. 

Q.  Now,  over  the  years  that  you  have  known 
Mr.  Hou.ston,  from  time  to  time  have  you  been 
places  where  Mr.  Houston  was  drinking?  [424] 

A.     In  my  home  and  in  his  home. 

Q.  Will  you  just  tell  the  court  in  your  OAvn 
words  about  the  extent  of  drinking,  on  those  oc- 
casions when  you  were  present  and  you  saw? 

A.  Well,  in  my  home  it  was  the  usual  practice 
to  ask  a  guest  if  they  wanted  a  cocktail,  a  diink 
of  any  kind,  and  we  would  have  one  round,  and  if 
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any  of  them  wanted  to  they  would  feel  free  to  take 

it.  That  would  be  about  the  extent  of  it  there. 

In  the  Houston  home  about  the  same  thing  oc- 
curred. I  know  they  oftentimes  preferred  beer  to 
whisky.  As  a  matter  of  fact,  I  distinctly  recall  that 
we  celebrated  the  two  preceding  New  Year's  with 
them  and  when  the  whistles  blew  at  midnight,  why, 
it  was  a  can  of  beer  that  we  celebrated  with. 

Q.  Have  you  at  any  time  ever  seen  Mr.  Hous- 
ton intoxicated'? 

A.     I  have  never  seen  him  intoxicated. 

Q.  Have  you  ever  at  any  time  in  your  long 
acquaintance  with  him  ever  seen  Mr.  Houston  un- 
der the  influence  of  alcohol  to  the  point  where  he 
was  not  coherent  and  entirely  clear  in  his  speech? 

A.  I  have  never  seen  him  where — even  when 
he  has  had  a  drink  or  two — that  it  seemed  to  make 
a  particle  of  difference  to  him. 

Q.  Will  you  describe  Mr.  Houston's  disposition, 
to  the  court,  just  as  you  observed  him,  as  to  what 
kind  of  a  man  he  [425]  was? 

A.  Well,  Mr.  Houston  was  a  very  vigorous  sort 
of  man,  a  very  genial — for  exami3le,  when  he 
greeted  you  you  had  no  misgivings  that  you  had 
been  properly  greeted.  I  don't  think  as  far  as  I 
know,  there  was  ever  any  fluctuation — ^he  always 
seemed  to  be  of  an  even  temperament  and  always 
very  jovial  and  congenial. 

Q.    Was  he  a  nei'vous  type  of  individual? 

A.     I  wouldn't  consider  him  so,  no. 

Q.    You  say  he  was  a  happy  personality? 
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A.    Decidedly  so. 

Q.     Enjoyed  talking  polities'? 

A.  He  enjoyed  doing  anything.  He  enjoyed 
living. 

Q.  Sports?  A.     Particularly  sports. 

Q.  Active  in  his  church? 

A.  Yes,  he  was. 

Q.  You  observed  Mr.  Houston  in  his  home  life? 

A.  Certainly. 

Q.  Did  you  ever  obser\^e  any  discordant  note 
in  the  family? 

A.     On  the  contrary,  he  was  always — had  a  very 
affectionate  nature  toward  both  his  wife  and  two  i 
daughters.  ' 

Q.  All  the  years  you  knew  Mr.  Houston  did  you 
ever  hear  him  make  any  statement  whatsoever  that 
he  was  going  to  take  his  own  life  or  that  he  would 
commit  suicide?  [426]  A.    Never. 

Q.     Incidentally,  was  Mr.  Houston  given  to  jokes,  j 
playing  jokes? 

A.  Well,  as  represented  by  the  little  mutual 
ribbing,  exchanging  our  ties,  things  of  that  kind;  I 
wouldn't  call  him  a  practical  joker  by  habit.  A 

Q.  Had  you  ever  been  on  any  hunting  or  fishing 
trips  with  him?  A.     No. 

Q.     You  are  not  a  hunter,  I  take  it. 

A.     I  am  not. 

Mr.  Angell :    That  is  all. 
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Cross  Examination 

Mr.  Clausen:  Q.  Mr.  Hanscom,  as  I  under- 
stand it,  you  have  been  a  friend  of  the  Houston 
and  Clayton  family  then  for  some  time  ? 

A.     I  have. 

Q.  As  a  friend,  when  did  you  first  learn  of  the 
shooting  which  occuiTed  on  Washington's  Birth- 
day last  year?  A.     The  day  that  it  occurred. 

Q.  And  can  you  tell  me  about  when,  the  time 
of  the  day  you  heard  that? 

A.  I  think  it  was  in  the  middle  of  the  after- 
noon. 

Q.    About 


A.    Three  o'clock — ^well,  I  couldn't  say  that.  [427] 

Q.     Well,  is  that  your  best  estimate? 

A.  No,  I  would  say  it  was  nearer  five.  I  learned 
of  it  through  my  older  son. 

Q.     And  did  you  at  that .  You  got  the  report 

from  your  boy,  did  you?  A.     I  did. 

Q.  And  was  that  the  boy  who  is  married  now 
to  one  of  the  daughters  of  Mr.  Houston? 

A.     He  is. 

Q.  And  did  you  assist  in  getting  for  the  family 
an  attorney?  A.    I  did. 

Q.     And  was  that  done  on  that  very  day? 

A.     No. 

Q.     When? 

A.  Well,  Mrs.  Houston's  two  brothers  immedi- 
ately came  out  from  Colorado.  They  visited  me  I 
would  imagine  at  my  office;  so  it  must  have  been 
the  following  Tuesday,  Monday  being  a  holiday. 
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Q.  In  other  words,  the  day  after  the  shooting, 
is  that  correct? 

A.     I  would  place  it  at  that,  yes. 

Q.  At  that  time  did  you  have  a  conference  with 
Mr.  Angell?  A.     I  think  it  was  that  day. 

Q.    Was  Mrs.  Houston  present? 

A.    I  don't  thinlv  Mrs.  Houston  was  present.  [428] 

Q.  And  was  this  done  at  the  request  of  Mrs. 
Houston  ? 

A.  What  was  done  at  the  request  of  Mrs.  Hous- 
ton? 

Q.     Your  talk  with  Mr.  Angell. 

A.  Well,  I  think  that  her  two  brothers,  after 
conferring  with  me  and  after  I  had  suggested  that 
Mr.  Angell  be  employed  to  handle  whatever  legal 
matters  were  required,  and  the  two  brothers  con- 
ferred with  Mrs.  Houston,  and  as  a  result  of  that 
conference  then  we  met  with  Mr.  Angell. 

Q.  And  you  say  ''we  met  vdth  Mr.  Angell"; 
that  was  yourself,  Mrs.  Houston  and  Mr.  Angell? 

A.  I  was  present.  Maybe  Mrs.  Houston  was 
present. 

Q.  Your  recommendation  then  of  Mr.  Angell 
was  on  Febmary  23,  1954,  and  this  was  conveyed 
to  the  two  brothers  of  Mrs.  Houston? 

A.  Well,  my  recommendation  was  conveyed  to 
the  two  brothers  of  Mrs.  Houston  prior  to  the  time 
of  Mrs.  Houston  consenting — acquiescing  to  my 
recommendation. 

Q.     And    your   recoimnendation    then    was — and 
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the  consent  for  the  employment  of  Mr.  Angell — was 

that  all  in  the  same  day? 

A.  I  don't  recall.  It  had  to  be  done  in  a  rather 
short  time  because  the  boys  had  left  their  business 
in  Colorado  and  they  had  to  get  back  to  it,  so 
things  were  done  rather  promptly. 

Q.  Well,  is  it  your  recollection  then  that  [429] 
this  was  all  done  on  the  same  day  following  the 
death? 

A.  I  don't  know  whether  it  was  done  the  same 
day  or  whether  it  was  done  in  two  days. 

Q.    Well,  you  put  it  within  two  days,  would  you  ? 

A.    I  would  say  that  is  my  best  recollection,  yes. 

Q.  Within  that  time  did  you  have  a  talk  your- 
self with  Mr.  Angell?  A.     Oh,  undoubtedly. 

Q.     Did  Mrs.  Houston?  A.    Yes. 

Q.  Now,  did  you  also  assist  in — .  You  discussed, 
did  you,  the  insurance  features  of  this  case  ? 

A.  Well,  I  knew  nothing  of  the  insurance  fea- 
tures of  the  case  until  some  time  later. 

Q.    You  left  that  to  Mr.  Angell?  A.    Yes. 

Q.     And  did  you  do  anything  in  assisting  Mrs. 
Houston  or  the  family  in  the  employment,  in  addi- 
tion to  the  attorney,  of  any  investigator? 
1^  A.     No,  I  had  nothing  to  do  with  that. 
I      Q.     Anything   in   reference    to    the    Coroner    or 
i  the  Coroner's  Office  or  any  of  the  Coroner's  depu- 
ties? A.     No. 

Q.  Or  in  reference  to  any  of  the  police  or  the 
police  officers  or  the  police  department  of  Ber- 
keley? [430]  A.     No. 


462         The  Canada  Life  Assurance  Co.  vs. 

Mr.  Clausen:     That  is  all. 
(Witness  excused.) 

DONALD  C.  CAJMPBELL 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 
The  Court:     Your  full  name,  please? 
A.    Donald  Charles  Campbell. 
The  Court:     Where  do  you  reside? 
A.     239  University  Avenue,  Davis,  California. 
The  Court:    Take  the  witness. 

Direct  Examination 

Mr.  Angell:     Q.     Where  do  you  reside? 

A.    239  University  Avenue,  Davis,  California. 

Q.    What  is  your  business  or  occupation? 

A.  I  am  employed  by  the  Department  of  Agri- 
culture, University  of  California,  and  I  am  also 
a  student  at  the  University  of  California  at  Davis. 

Q.     Do  you  know  the  Houstons?  A.     I  do. 

Q.    You  knew  Mr.  Houston  during  his  lifetime? 

A.    Very  well. 

Q.     How  long  had  you  known  the  family? 

A.     I  have  known  Mr.  Houston  since  about  1947. 

Q.     What  was  the  occasion  of  your  meeting  him? 

A.  I  met  him  through  his  daughter  Ann  Hous- 
ton.  [431] 

Q.     Which  one?  A.     Ann  Houston. 

Q.  And  how  did  you  come  to  know  the 
daughter  ?  Did  you  go  there  to  see  the  daughter  ? 

A.  I  met  him — he  took  quite  a  few  couples  to 
a  party  down  at  Half  Moon  Bay  on  Ann's  birth- 
day in  the  spring  of  1947. 
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Q.     That  is  when  you  were  in  junior  high  school? 

A.     Jimior  high  school. 

Q.    At  Berkeley?  A.    At  Berkeley. 

Q.  And  Mr.  Houston  took  this  little  group  down 
for  Ann's  birthday,  is  that  right? 

A.     Yes,  that's  right. 

Q.  Just  as  briefly,  and  as  quickly  as  you  can, 
how  close  were  you  to  Mr.  Houston,  to  the  Hous- 
ton family,  in  the  years  that  ensued  from  1947  up 
to  the  death  of  Mr.  Houston? 

A.  Well,  I  considered  myself  practically  a  son 
of  Mr.  Houston  and  we  were  very  close  together. 

Q.     Did  you  spend  a  great  deal  of  time  together? 

A.  Yes,  practically  all  the  time  that  we  had 
free. 

Q.     Did  you  have  a  father? 

A.     No,  my  father  was  deceased. 

Q.  And  so  you  went  with  Mr.  Houston  a  great 
deal,  is  that  correct?  A.     Absolutely.  [432] 

Q.    You  regarded  him  as  a  father? 

A.     Absolutely. 

Q.    Now,  did  you  hunt  with  Mr.  Houston? 

A.  Practically  every  trip.  He  never  made  a 
hunting  trip  without  me  unless  it  was  absolutely 
impossible  that  I  could  get  away  from  school  or 
something  else.  We  were — I  usually  could  get  ex- 
cused, though. 

Q.  And  over  what  period  of  time  was  that, 
Donald  ? 

A.  Well,  it  started  in  19  —  in  the  summer  of 
1947.  Mr.  Houston  came  up  to  where  I  was  run- 
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ning — I  had  a — I  worked  as  a  packer,  and  I  went 
in  with  Mr.  Houston  that  simimer  on  a  pack  trip 
for  about  a  week.  He  rented  some  horses  from  my 
company,  the  company  I  was  employed  by. 

Q.     This  association  extended  over  what  period? 

A.     How  do  you  mean,  sir? 

Q.  Well,  you  said  you  first  met  him  in  1947. 
How  long  did  this  continue? 

A.  Up  until  I  was  shipped  overseas — I  was  in 
the  service,  and  I  was  overseas  in  1953,  the  spring 
of  1953,  I  think  it  was. 

Q.  And  then  did  you  not  return — you  did  not 
return  until  after  Mr.  Houston's  death,  is  that  cor- 
rect? A.     Yes,  that  is  correct. 

Q.     When  did  you  go  into  the  army? 

A.     I  went  into  the  army  November  3, 1952.  [433] 

Q.  And  were  you  stationed  around  here  from 
1952  until  you  went  overseas  in  the  spring? 

A.  Yes.  I  was  stationed  at  San  Luis  Obispo, 
but  I  was  home  weekends. 

Q.  While  you  were  in  the  army — was  it  the 
army  you  were  in?  A.    Yes,  sir. 

Q.    What  part  of  the  service? 

A.     T  Avas  in  the  Signal  Corps.  ^ 

Q.     Signal  Coi'ps?  A.    Yes. 

Q.  And  would  you  come  up  and  make  hunting 
trips  with  Mr.  Houston? 

A.  Every  weekend  I  made  it  home,  one  way  or 
the  other. 

Q.     Did  you  ever  bring  any  boys  up  with  you? 

A.     Well,  once  in  a  while,  yes. 
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Q.  And  where  would  you  go  to  hunt  over  these 
years,  will  you  just  tell  us  briefly,  the  area  you  and 
Mr.  Houston  hunted  in  during  the  time  you  w^ere 
hunting  with  him? 

A.     Over  the  number  of  years  that  I  knew  him? 

Q.    Yes. 

A.  It  included  quite  a  territory.  He  took  me 
first  on  a  trip  back  to  Montana  where  we  went  up 
through  Oregon,  Washington  and  proceeded  over 
to  Montana,  and  we  hunted  in  a  number  of  the 
States  that  we  went  through.  It  was  a  combined 
business  and  pleasure  trip,  it  was  to  bring  better 
relations  between  [434]  his  associates  and  the  com- 
pany or  who  represented  his  company,  which  at 
that  time  was  the  Fire  Association,  and  we  went 
back  to  take  some  of  these  men  on  a  trip  in  Mon- 
tana. This  trip  was — ^well,  we  had  persons  like  the 
Senator  of  Utah  and  a  number  of  other  people 
with  us  on  this  trip. 

Q.  Well,  now,  just  tell  us,  first,  the  territory  you 
covered.   You   covered   Montana? 

A.  Yes,  Montana,  all — quite  a  bit  of  California, 
Oregon  and  we  had  a  trip  in  Nevada,  and,  well,  I 
think  that  covers  the  States,  but  that  includes  quite 
a  number  of  trips. 

Q.  And  did  you  ever  have  any  trips,  hunting 
or  fishing,  when  officers  or  directors  of  the  New 
Zealand  Insurance  Company  were  along? 

A.  Absolutely.  We  certainly  did.  We  had  the 
United  States  —  not  the  the  United  States  —  the 
world    manager    or    the    New    Zealand    Company 
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world  manager,  who  was  here  in  1948,  and  went  on 
numerous  weekend  trips  with  Mr.  Houston  and 
Ann  Houston  at  that  time  and  myself.  We  went  out 
on  horseback  trips  out  on  the  other  side  of  Walnut 
Creek,  and  in  1949  when  Mr.  O'Brien  returned  we 
continued  our  friendship  out  there  because  he  really 
enjoyed  it;  it  was  a  new  experience  for  him,  he  had 
never  been — he  had  never  ridden  a  horse  before  that 
time,  and  he  thought  it  quite  an  honor  that  he 
could  learn  to  ride. 

Q.  What  is  Mr.  O'Brien's  position  in  the  New 
Zealand  company? 

A.  He  is  the  world  manager  for  the  New  Zea- 
land Insurance  [435]  Company. 

Q.    And  what  about  Sir  James? 

A.     Sir  James? 

Q.    Did  you  meet  Sir  James? 

A.  Sir  James  Gunson.  He  at  that  time  was  our 
board  of  directors  chairman — he  was  here  in  1952, 
I  believe  it  was,  and  he  took  a  trip  with  Mr.  Hous- 
ton, Mr.  Wilkes  and  Mr.  Wilkes'  son  and  myself 
to  Oregon.  We  went  up  there  early  in  the  spring 
on  a  fishing  trip  and  we  had  quite  a  time  getting 
Mr. — Sir  James,  who  was  an  elderly  man — we  had 
to  ferry  him  across  this  stream. 

Q.  How  old  was  he,  Mr.  Campbell?  You  said 
an  elderly  man. 

A.    He  was  in  his  seventies. 

Q.     He  was  in  his  seventies. 

A.  But  an  active  man.  He  liked  that  kind  of 
a  life. 
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The  Court:     Life  begins  at  80. 

1      Mr.  Angell:     That's  right,  Your  Honor. 

I      Q.     Was  there  anything  unusual  that  happened 

I  on  that  occasion  that  seemed  to  have  any  interest 

to  Sir  James? 

!      A.    Well,  I  think  that  the  main  interest  to  Sir 

j 

:  James  was  getting  ferried  across  this  stream  to  Mr. 

Harry  Utley's  cabin.  Mr.  Houston  and  I  had  to 

.  take  off  our  clothes  and  paddle — swim  alongside 

I  of  the  canoe  to  get  him  across  to  the  cabin  because 

I  it  was  quite  a  treacherous  stream  and  he  got  quite 

a — well,  quite  a  lot  of  enjoyment  out  of  it.   [436] 

He  thought  that  was  quite  a  thing  to  be  able  to  do. 

Q.    And  Sir  James  is  from  New  Zealand,  is  he 

not?  A.    Yes  he  is. 

Q.  And  did  Sir  James  on  that  occasion  make 
any  comment  to  you  or  was  there  anything  you 
heard  regarding  what  he  thought  of  Mr.  Houston? 

A.    Yes,  he 

Mr.  Clausen:     Well,  Your  Honor,  we  object  to 
that  as  hearsay  and  far  afield. 
The  Court:     Objection  sustained. 
Mr.  Angell:     Well,   if  Your  Honor  please,   the 
purpose  of  offering  this  is  that  counsel  has  tried 
I  by  every  innuendo  and  inference  here,  by  putting 
I  in  documents  here,  which  I  think  are  clearly  in- 
I  admissible,  under  the  guise  that  it  shows  something 
i  to  worry  about,  to  show  in  some  way  that  the  rela- 
I  tionship  between  the  New  Zealand  home  office  and 
'  Mr.  Houston  was  in  such  a  condition  that  he  was 
worried   about   it. 
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The  Couirt:  It  hasn't  registered  in  my  mind' 
as  yet. 

Mr.  Angell:     Beg  your  pardon? 

The  Court:      It  hasn't  registered  in  my  mind. 

Mr.  Angell:     All  right,   Your  Honor. 

Q.  Now,  on  these  various  trips  that  you  would 
take,  in  all  the  time  that  you  were  with  Mr.  Hous- 
ton, did  you  have  an  opportunity,  and  did  you,  Mr. 
Campbell,  observe  Mr.  Plouston's  nature,  his 
actions?  [437] 

A.     By  all  means,  I  certainly  did. 

Q.  Now,  would  you  say  that  Mr.  Houston  was 
ordinarily  a  happy  man  who  enjoyed  life? 

A.  He  enjoyed  it  more  than  anybody  I  have  ever 
met  before  or  since. 

Q.  Did  you  ever  hear  Mr.  Houston  at  any  time 
or  any  place  mention  anything  about  taking  his 
own  life?  A.     Why,  absolutely  not. 

Q.  You  saw  Mr.  Houston's  drinking  habits,  did 
you  not?  A.     Yes,  I  certainly  did. 

Q.  And  will  you  just  tell  the  Court  in  your  own 
words  what  you  saw  as  to  Mr.  Houston's  drinking 
habits  and  on  these  various  trips  and  hunting,  when 
you  were  with  him  socially,  just  what  you  observed. 

A.  Well,  he  would  have  a  diink  with  everybody 
else  and  along  with  everj^body  else,  but  by  no 
means,  he  was  not  an  alcoholic  by  any  way  that  you 
could  picture  him.  He  was — he  just  was  a  social — 
would  drink  right  along  with  the  crowd  and  very — 
and  up  to  a  certain  point,  and  he  would  cut  off.  He 
had  a  big  responsibility  and  we  were  with  business 
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men  under  him  on  practically  on  all  trips  and  he 

couldn't  aiford  to 

Mr.  Clausen:     Your  Honor,  we  will  ask  the  last 
part  go  out. 

Mr.  Angell:     We  have  no  objection  to  it  going 
out.  [438] 

The  Court :    What  he  could  afford  to  or  not  to  do 
may  go  out. 

Mr.  Angell:    Q.    Did  you  ever  see  Mr.  Houston 
on  any  of  these  trips  under  the  influence  of  liquor? 

A.    By  no  means. 

Q.     And  did  you  ever  see  him  when  he  was  un- 
steady on  his  feet  or  incoherent  in  his  speech? 

A.    Why,  certainly  not. 

Q.     Did  you  ever  see  him  when  he  couldn't  drive 
his  car  with  safety? 

A.     Why,  I  wouldn't  go  out  with  him  if  I  thought 
that  it  was  unsafe. 

Q.     Did  he  usually  do  the  driving? 

A.     Well,   we   took   turns. 

Q.    You  took  turns?  A.    Yes. 

Q.  Now,  you  heard  one  of  the  witnesses  here 
!  testify  or  heard  a  deposition  read  that  on  one  oc- 
I  casion  Mr.  Houston  went  into  Mr.  Harry  Utley's 
i  office  and  discharged  a  firearm  and  said  something 
about  shooting  an  ear  off  a  deer ;  do  you  recall  that 
j testimony?  A.     I  do. 

j  Q.  Were  you  with  Mr.  Houston  on  the  occasion 
I  when  a  firearm  was  discharged  in  Mr.  Utley's 
'office?  A.    I  do,  and  I  would  like  to  state 

Q.    Just  state 
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A.    something  about  that  time.  If  I  may.  At 

that  time  he  had — we  had  these  blank  22  shells 

Mr.  Clausen:  Your  Honor,  I  don't  know  what 
the  witness  is  going  to  state — it  is  a  volimtary 
statement.  I  think  he  should 

Mr.  Angell:    I  have  asked  him 

Mr.  Clausen:  It  should  be  by  question  and  an- 
swer. 

The  Court:     Ask  the  question. 

Mr.  Angell:  Q.  Were  you  ever  present  when 
Mr.  Houston  discharged  a  firearm  in  Mr.  Utley's 
office  ?  A.    Yes. 

Q.    And  what  kind  of  a  firearm  was  that? 

A.  The  firearm  was  a  22  pistol  with  blank 
cartridges.  May  I  add 

Q.  And  at  that  time  did  Mr.  Houston  aim  at  the 
deer  and  jiull  the  trigger? 

A.  Yes.  And  may  I  state  something  else  about 
that? 

Q.     If  it  is  explanatory  of  that  incident. 

Mr.  Clausen:  I  think,  Your  Honor,  if  the  wit- 
ness is  going  to  state  something,  he  should  be  asked 
the  question. 

Mr.  Angell:  I  don't  know  what  he  wants  to 
state. 

The  Court:  If  he  wants  to  explain,  he  may.  He 
may  explain. 

Mr.  Clausen:     I  didn't  so  understand.    [440] 

The  Court:  Did  you  say  that  you  wanted  to 
explain  something?  A.    Yes,  sir.  Your  Honor. 

The  Court:    Well,  explain. 
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A.  Something  of  that  nature  in  that  town  is 
certainly  not  of  order,  in  a  small  community  such 
as  Lakeview,  and  by  no  means  anybody  would  think 
anything,  that  that  was  really  out  of  order  or  any- 
thing for  somebody  to  do  that 

Mr.  Angell:     Q.    Well,  you  mean 

A.    such  a  state  as  that. 

Mr.  Angell:  I  have  no  objection.  I  have  no  ob- 
jection to  it  going  out. 

Mr.  Clausen:    May  that  go  out,  Your  Honor? 

The  Court:    It  may. 

Mr.  Angell:     No  objection. 

Q.  Did  Mr.  Houston  sometimes  carry  blank  car- 
tridges, which  he  discharged  for 

A.    Yes,  we  did. 

Q.  What  was  the  purpose  of  that?  For  fun  or 
was  it — Did  it  have  some  purpose,  if  you  know? 

A.  No  purpose.  That  was  no  purpose  of  harm- 
ful effect,  that's 

Q.  You  observed  Mr.  Houston's  manner  of  dress 
as  he  went  on  these  trips  with  you,  did  you  not? 

A.    Yes,  I  did. 

Q.  Did  you  see  anything  different  in  his  man- 
ner of  dress  than  [441]  other  people  of  that  lo- 
cality? A.    Why,  certainly  not. 

Q.     Did  you  ever  see  him  with  a  coonskin  cap? 

A.  He  never  had  a  coonskin  cap  in  his  life  that 
I  know  of. 

Q.  Do  you  regard  or  describe  Mr.  Houston  as 
a  clown? 

A.    Not  as  a  clown  as  such.  He  liked  to  be  able 
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to    express    himself,    but   tie   wasn't — he    wouldn't 
clown  around.  He  was  a  very  vigorous  man,  but  he 
wasn't  a  clown,  by  no  means. 

Q.  He  has  been  described  by  Mrs.  Wilderson, 
one  of  the  the  witnesses — I  believe  it  was  Mrs. 
Pearson — Mrs.  Pearson,  the  waitress,  as  a  "big 
shot." 

Did  you  ever  see  Mr.  Houston  conduct  himself 
as  what  you  would  say  is  a  big  shot? 

A.  Possibly  to  an  introvert  or  something,  that 
he  would  appear  to  be  a  big  shot,  but  I  never  had 
that  occasion  to  he  able  to  call  him  a  big  shot. 

Q.  And,  incidentally,  was  Mr.  Houston  a  pretty 
good  sportsman "? 

A.  By  me — in  my  classification,  he  was  the  best 
I  have  ever  hunted  with  or  fished  with  or  rode  with 
or  roped  with  or  any  such  thing  as  that. 

Q.    Was  he  an  excellent  shot? 

A.     Absolutely  a  perfect  shot. 

Q.    A  vigorous  hiker? 

A.    He  certainly  was.  He  could  outhike  me.  [442] 

Q.     He  was  a  vigorous  hiker  and  active? 

A.     Active  in  everything  he  undertook. 

Q.  Did  you  ever  hear  him  complain  about  being 
sick  or  feeling  bad? 

A.  Why,  certainly  not.  He  did  have  a  sinus  trou- 
ble and  he  used — it  used  to  bother  him  when  we  were 
out  riding  and  there  was  quite  a  bit  of  dust,  but — 
when  we  were  driving  cattle  or  horses  or  such  as 
that — but,  other  than  that,  he  would  wear  a  ban- 
danna to  protect  his  nostrils — ^but  other  than  that  he 
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never  had  any.  He  possibly  had  a  football  knee,  he 
called  it,  that  would  swell  up  a  little  when  we  would 
hike-hunt  all  day  or  fish  or  such  as  that. 

Q.  Could  he  do  a  pretty  good  job  of  hunting  and 
fishing  all  day? 

A.  He  prided  himself  on  being  good  at  such 
things  and  he  coached  me  so  I  would  be  right  up 
there  with  him,  so  that  nobody  could  outdo  us.  We 
were — ^he  liked  to  see  us  be  able  to  catch  more  fish 
or  such  as  that. 

Q.  I  will  show  you  what  purports  to  be  a  letter 
on  the  letterhead  of  William  M.  Houston,  dated  De- 
cember 22,  1953. 

Mr.  Clausen:    Just  a  moment. 

Mr.  Angell :  Let  me  identify  it  first,  for  the  rec- 
ord. 

Mr.  Clausen:  We  will  object  to  the  letter,  your 
Honor,  It  is  just  apparently  a  social  letter  from  Mr. 
Houston  to  this  witness.  We  object  on  the  ground 
that  it  is  hearsay,  [443]  no  bearing  on  any  issue  in 
the  case,  far  afield,  merely  a  social  letter. 

Mr.  Angell:  Unless  I  can  get  it  identified,  your 
Honor,  and  give  it  to  your  Honor  to  see  what  it  is, 
why,  it  is  kind  of  address  ourselves  to  it. 

Q.    Did  you  ever  see  this  letter  before  ? 

A.    Yes,  I  did. 

Q.    You  gave  that  to  me,  did  you  not? 

A.     I  did. 

Q.  Did  you  receive  that  in  the  usual  course  of 
mail ?  A.    How  do  you  mean  by ? 

Q.    Was  it  sent  to  youf 
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A.    Yes,  it  was  sent  to  me. 


« 


Q 

A 

Q 

A 

Q 

A 

Q 


Where  were  you  when  you  received  it  ? 
I  was  overseas  in  Japan  at  the  time. 
Do  you  recognize  the  handwriting? 
I  certainly  do. 
Whose  is  it  ? 

It  is  Mr.  William  M.  Houston's. 
This  was  a  letter  written  by  Mr.  Houston  to 
you,  and  it  is  signed  at  the  bottom  "Bill."  Is  that  the 
way  Mr.  Houston  usually  addressed — signed  his  let- 
ters ?  A.    Yes,  sir. 

Mr.  Angel  1 :    I  will  ask  that  it  be  marked  for  iden- 
tification. [444] 

The  Court:    Let  it  be  admitted  and  marked  for 
the  purposes  of  identification. 

The  Clerk :    Plaintiff's  Exhibit  9  marked  for  iden- 
tification. 

(Handwritten  letter  dated  12/22/53,  William 
M.  Houston,  to  "Dear  Don,"  marked  for  identi- 
fication Plaintiff's  Exhibit  No.  9.) 
Mr.  Angell:     I  now  offer  this  in  evidence,  your 
Honor.  And  the  purpose  of  this  offer  is  addressed  to 
the  state  of  mind  of  Mr.  Houston  just  prior  to  the 
date  of  his  death  or  within  a  reasonable  time  thereof, 
to  show  that  at  least  at  this  time  Mr.  Houston  was 
not  contemplating  self-destruction. 

Mr.  Clausen:    What  is  the  date,  counsel? 
Mr.  Angell:    December  22,  1953,  just  two  months 
before. 

]\rr.    Clausen:      We    make    the    objection,    your 
Honor,  that  I  just  urged. 
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The  Court :  For  the  limited  purpose  of  the  offer, 
I  will  allow  it.  Objection  overruled. 

Mr.  Angell:  I  offer  it  in  evidence  as  Plaintiff's 
Exhibit  9. 

The  Clerk:  Plaintiff's  Exhibit  9  admitted  and 
filed  in  evidence. 

(Whereupon  Plaintiff's   Exhibit  No.   9   for 
identification  was  received  in  evidence.) 

Mr.  Angell:  I  would  like  to  read  this,  your 
Honor,  into  [445]  the  record:  (Reading) 

"Dear  Don: 

"Please  forgive  me,  old  boy,  for  my  too  long  delay 
in  again  writing  you.  Charlotte  and  I  have  just  re- 
turned from  New  York.  We  were  in  time  to  at- 
tend"  

Q.  I  think  maybe  you  better  read  it,  if  you  can, — 
I  think  you  can  do  a  better  job  than  I  can  because 
I  can't  read  handwriting. 

A.     (Reading) 

"Dear  Don : 

"Please  forgive  me,  old  boy,  for  my  too  long  delay 
in  again  w^riting  you.  Charlotte  and  I  have  just  re- 
turned from  New^  York.  We  were  in  time  to  attend 
Barbara's  wedding." 

My  sister. 

"She  was  beautiful.  Edward  is  a  fine  fellow  and  a 
clean-cut,  good-looking  chap.  Your  mother  was  just 
as  pretty  as  Barbara. 

"Don,  accept  this  letter  as  a  merchandise  money 
order  for  a  12  gauge  shot  gun  to  be  bought  and  given 
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you  on  your  return.  This  is  your  Christmas  present. 

I  haven't  opened  my  box  yet  from  you. 

"Merry  Xmas.  Bill." 

Mr.  Angel  1:  Now  I  will  offer  another  letter,  on 
the  stationery  of  New  Zealand  Insurance  Company, 
Ltd.,  dated  [446]  January  22,  1954,  just  a  month 
before  Mr.  Houston's  death,  and  it  i)urports  to  be  a 
letter  from  Mr.  Houston  to  the  witness. 

Q.     I  will  ask  you  if  you  received  that  letter. 

A.     This  is  the  one  I  received. 

Q.    And  you  gave  it  to  me  ?  A.     I  did. 

Mr.  Angell :  The  same  purpose  of  the  offer  as 
here  is  to  show  the  state  of  mind  of  Mr.  Houston  on 
the  date  the  letter  was  written.  I  will  offer  it  as 
Plaintiff's  Exhibit  10. 

Mr.  Clausen:  Same  objection,  your  Honor,  as  I 
made  immediately  prior  to  the  prior  offer. 

The  Court:    What  is  the  date  of  this  letter? 

Mr.  Angell:  Just  a  month  before  Mr.  Houston's 
death. 

The  Court :  For  the  limited  purpose,  I  will  allow 
it.  Objection  overruled. 

The  Clerk:  Plaintiff's  Exhibit  10  admitted  and 
filed  in  evidence. 

(Whereupon  letter  dated  January  22,  1954 
was  received  in  evidence  and  marked  Plaintiff's 
Exhibit  No.  10.) 

Mr.  Angell :    (Reading)  I 

"Dear  Don:  ' 

"As  usual  I  am  awfully  slow  in  answ^ering  and 
[447]  catching  up  mth  my  personal  correspondence. 
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what  with  this  being  the  end  of  the  year  and  our 
efforts  to  get  out  our  Annual  Statements.  First  off, 
that  fly  rod  which  you  sent  me  looks  to  be  a  dandy, 
it's  properly  balanced,  light  weight  and  I'm  sure  it 
will  work  first  class.  Thanks  a  million,  I  do  appre- 
ciate your  thoughtfulness  and  also  thank  your  pal, 
Cliff  Hawkins,  for  dispatching  it  to  me  in  your  be- 
half. 

Now  for  some  news.  Harry  Utley  was  remarried 
on  New  Year's  Day,  January  1st,  to  Mrs.  Irma 
Claus.  Mrs.  Claus  is  55  years  old,  a  widow  of  12 
years,  has  two  married  children,  one  son  and  one 
daughter,  and  about  ten  grandchildren.  She  owns  a 
ranch  or  two  in  Lake  County  and  also  owns  six  or 
eight  of  the  big  rental  producing  buildings  in  Lake- 
view.  So  she  has  her  money  and  Harry  has  his  and 
we  know  they  did  marry  for  companionship.  Hon- 
estly though,  Don,  they  act  like  a  couple  of  sixteen 
year  old  kids,  they  are  so  much  in  love  and  are  hav- 
ing so  much  fun.  They  were  married  here  in  San 
Francisco  and  Charlotte  and  I  attended  the  wedding. 
Ralph  and  Mrs.  Renner,  Harry  and  his  new  Wife, 
Irma,  Avill  be  leaving  for  Mexico,  Lima,  Peru,  Ar- 
gentina, Brazil  and  back  here  to  California  through 
the  Panama  Canal  in  about  ten  days  or  two  weeks. 
Ralph  and  Jane  Renner  were  in  town  yesterday  and 
I  talked  to  them  on  the  telephone.  [448]  All  of 
them  are  greatly  excited  at  the  prospect  of  a  trip 
to  South  America  and  of  course  they  always  ask  me 
about  you  and  when  you're  going  to  get  home.  Irma 
inquired  about  getting  one  of  those  Japanese  fly  rods 
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for  herself  so  Harry  asked  me  to  ask  you  if  you 
could  get  hold  of  one  and  ship  it  over  and  he  will  see 
that  you  are  reunbursed  for  the  cost.  If  you  do  have 
the  time  and  can  make  it,  it  would  be  nice  if  you 
would  send  one  of  those  Jap  fly  rods  to  Mrs.  Harry 
A.  Utley  in  Lakeview,  Oregon,  it  should  arrive  some- 
time before  they  get  back  from  their  South  America 
trip. 

"I  never  did  get  to  New  Zealand  last  year  as  was 
anticipated  but  Charlotte  and  I  did  take  a  trip  to 
New  York  and  as  I  think  I  told  you  in  my  last  letter 
and  got  back  just  in  time  to  attend  Barbara's  wed- 
ding. I  haven't  seen  your  family  for  quite  some  time 
and  intend  to  drop  by  there  early  one  morning  for  a 
visit  so  of  course  I  can't  give  you  any  news.  I  saw 
your  granddaddy  at  the  wedding  and  he  sure  did 
look  fine,  and  he  was  sure  proud  of  Barbara  and  her 
new  husband. 

"Don,  I  appreciate  the  pictures  which  you  sent 
me,  particularly  the  one  wuth  you  behind  the  ma- 
chine gun  on  the  back  of  which  you  had  written 
"deer  hunting".  Well  next  fall  you  should  be  able  to 
get  in  some  deer  hunting,  goose  hunting  and  duck 
hunting,  and,  believe  [449]  you  me,  I  am  looking 
forward  to  it  as  I  know  you  are.  Best  of  luck,  and 
boy  will  I  be  glad  when  you  get  home. 

"Sincerely,  Bill." 

Down  at  the  bottom  of  the  letter  is  a  postscript: 

"I  saw  your  mother,  grandmother.  Barb  and  Rick 
last  Saturday  morning.  They  are  all  well.  We  went 
through  all  your  i:)ictures  and  had  fim." 


I 
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Q.  Did  Mr.  Houston  contemplate  taking  you  into 
any  business  with  him  at  any  time,  Mr.  Campbell? 

A.     He  did  that. 

Q.    And  what  business  ? 

A.  He  wanted  me  to  take  over  the  ranches  in 
Oregon  for  him  as  soon  as  I  was  back  from  the 
service. 

Q.  Will  you  briefly  describe  for  the  Court  and 
for  the  record  those  ranches'? 

A.  Well,  there  was  two  of  them  on  Goose  Lake 
near  Lakeview,  Oregon.  One  of  them  was  pertaining 
mostly  to  raising  grain  and  alfalfa. 

Q.     How  many  acres  on  that  one  % 

A.    It  was — golly,  I  don't  remember. 

Q.     Briefly, — if  you  don't,  why, 

A.     Somewhere  around  500  acres,  I  would  say. 

Q.    Yes.  Now,  what  about  the  other  one  ? 

A.  Well,  the  other  one  was  about  half — about 
half  of  it  was  put  into  permanent  pasture  and  the 
other  half  Avas  rough  [450]  grazing  land,  and  it  was 
not  quite  as  large — it  was  around  400  and  some 
acres,  something  to  that  effect. 

Q.  Now,  you  were  studying  at  Davis  or  contem- 
plating studying  to  go  into  that  business,  were  you 
not? 

A.      I  had  been  before  I  went  into  the  service. 

Q.  Now,  I  will  show  you  a  dictionary  which 
seems  to  be  of  an  old  vintage,  and  it  was  printed  in 
1948,  so  it's  not  as  old  as  it  looks  to  me,  and  down 
the  fly  leaf  of  which  is — there's  a  handwriting  and 
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signed  "Bill."  And  I  will  ask  you  if  that  fly  leaf  was 

attached  when  you  first  saw  it. 

A.     Yes,  it  was  part  of  the  book  when  I  first 
got  it. 

Q.  AVhat  was  the  occasion  of  your  getting  this 
book  ? 

A.    Mr.  Houston  didn't  like  the  way  I  spelt. 

Q.     He  didn't  like  the  way  you  spelled? 

A.  He  didn't  like  the  spelling  in  my  letters,  so  he 
sent  mo  this  book  when  I  was  in  Japan. 

Q.     He  sent  it 

A.    He  sent  the  book  to  me  in  Japan. 

Q.  And  was  this  inscription  on  the  sheet  which  is 
attached  there  now? 

A.  Yes.  That  broke  out  during  the  process  of 
coming — shipi^ing  home  from  Japan. 

Mr.  Angell :  Offer  the  inscription,  your  Honor,  as 
Plaintiff's  Exhibit  next  in  order  for  the  same  pur- 
pose, to  merely  show  a  state  of  mind  at  or  about  the 
time  or  close  [451]  enough  to  it  to  show  a  state  of 
mind  of  Mr.  Houston.  I  wish  the  record  to  show  that 
this  was  sent  to  the  witness  within  a  very  few  days 
of  the  time  the  policy  of  insurance  was  to  take — the 
application  was  filed. 

Mr.  Clausen:  Well,  we  will  object,  if  the  Court 
please,  on  the  same  ground  as  the  other  two  offers. 

The  Court :  Let  the  record  so  shoAV.  It  will  be  ad- 
mitted and  marked. 

The  Clerk:  Plaintiff's  Exhibit  11  admitted  and 
filed  in  evidence.  M 
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(Whereupon  inscription  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  11.) 

Mr.  Angell:  This  is  short  and  I  will  read  it  into 
the  record.  It  says: 

''To  my  Pard  Pal  and  Associate  "to  be"  in  the 
ranch  and  livestock  business  in  Lake  County,  Ore- 
gon. Faithfully.  (Signed)  William  M.  Houston, 
Friday,  September  25,  1953 — your  mother's  42nd 
birthday.  Bill." 

Mr.  Angell:  Q.  Were  you  ever  at  the  Houston 
home  in  the  years  that  you  knew  Mr.  Houston? 

A.     Many,  many  times. 

Q.  AYere  you  ever  down  in  the  basement,  in  the 
area  shown  on  this  Plaintiif 's  Exhibit  1  which  is  the 
exhibit  on  the  board?  [452] 

A.     I  was,  certainly. 

Q.  And  when  did  you  first  become  familiar  with 
that  basement  ? 

A.  When  they  first  got  the  house,  was  the  first 
time. 

Q.  And  were  you  in  there  many,  many  times 
after  ?  A.I  certainly  was. 

Q.  And  what  was  the  occasion  when  you  would 
be  down  in  that  basement? 

A.  Well,  I  kept  a  lot  of  my  equipment  down 
there  with  Bill.  When  we  came  back  from  trips 
sometimes  I  would  leave  my  stuff  at  his  house  in- 
stead of  bringing  it  down  to  my  place. 

Q.    You  are  not  married,  are  you? 

A.    No,  I  am  not. 

Q.    Where  do  you  live  ? 
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A.    With  my  mother,  when  I  am  at  home  here. 

Q.  Would  you  store  some  of  your  sport  equip- 
ment and  hunting,  fishing  gear  in  this  basement  ? 

A.     By  all  means. 

Q.  Are  you  familiar  or  were  you  familiar  with 
the  conditions  and  the  objects  in  that  basement  at 
or  about  the  time  referred  to,  1954  ? 

A.     No,   not .   I   was   when  —  before   I   was 

shipped  overseas  in  the  service.  Up  until  that  time. 
That  was — I  said,  I  think,  the  spring  of  1953.  So  I 
was  up  until  that  time. 

Q.  So  your  knowledge  of  what  was  in  there 
would  have  been  [453]  prior  to  this  spring? 

A.    Yes,  it  would. 

Q.  The  spring  of  1953.  Well,  now,  taking  it  now 
as  of  the  time  that  you  knew  it,  just  describe  gener- 
ally what  that  basement  was  used  for. 

Mr.  Clausen:  Object  to  that  as  being  too  remote 
in  time.  The  witness  wasn't  in  the  country  after  the 
spring  of  1953. 

Mr.  Angell:  I  think  I  can  easily  show  there  was 
no  change  between  that  time  and  up  to  the  date 

The  Court :    It  is  rather  remote. 

Mr.  Angell :  It  is  remote  as  to  time,  but  also  that 
only  goes  to  its  materiality  and  certainly  not  as  to  its 
admissibility.  The  thing  should — the  thing  I  am  try- 
ing to  show  through  this  witness — .  Every  other  wit- 
ness has  testified  to  the  same  thing,  and  that's  all  I 
am  trying  to  show\ 

The  Court:    I  will  sustain  the  objection. 

Mr.  Angell :    All  right. 
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Q.  At  such  times  as  you  hunted  with  Mr.  Hous- 
ton, do  you  know  of  your  knowledge  as  to  Mr.  Hous- 
ton's habits,  whether  he  left  his  guns  loaded  or  un- 
loaded when  he  was  not  using  them? 

A.     Well,  it  was  a  practice  of  Mr.  Houston 

Mr.  Clausen:  We  will  object  to  that,  if  the  Court 
please,  on  the  same  ground:  too  remote  in  point  of 
time.  Also,  your  Honor,  there  is  no  relation  to  the 
situation  here  of  1954.  [454] 

Mr.  Angell :    Speaking  of  habit 

Mr.  Clausen :  Speaking  of  hunting  trips  is  differ- 
ent and  the  point  of  time  is  different.  The  witness 
wasn't  in  the  country  since  the  spring  of  '53. 

Mr.  Angell:  This  would  be  his  habits  up  until 
that  time. 

The  Court :    Lay  the  foundation  for  this  question. 

Mr.  Angell :  Q.  You  went  on  hunting  trips  clear 
from  '47  up  to  the  spring  of  '53,  when  you  left,  is 
that  right?  A.     I  did. 

Q.  Did  you  observe  Mr.  Houston's  habit  with 
respect  to  leaving  his  guns  or  whether  he  took  his 
shells  out  when  he  finished  using  his  guns,  his  fire- 
arms? A.    Yes,  I  did. 

Q.  Did  you  on  any  occasions  ever  see  the  guns 
left  loaded  when  they  were  put  away  ? 

A.     I  did  that. 

Mr.  Clausen:  Pardon  me.  Just  a  moment.  Same 
objection,  your  Honor:  too  remote. 

The  Court:    Fix  the  time. 

Mr.  Angell:    Q.    When  did  you  see  that? 

A.    Many  times  in  our 
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Mr.  Angell :  Q.  Just  through  what  period  of  time 
did  you  see  it  and  how  many  times  ? 

A.  Well,  over  the  niunber  of  years  we  would — 
I  observed  it  [455]  through  all  my  trips  and  stuff. 
I  had  certainly  observed  whether  the  guns  were 
loaded  or  not.  It  was  a  safe — we  were — had  a  safety 

factor  in  it .  I  mean,  he  taught  me  to  handle 

guns.  I  should  know  what  his  habits  were. 

Q.    Well,  do  you  know  what  his  habits  were? 

A.    I  certainly  do. 

Q.  What  were  they  with  respect  to  leaving  guns 
loaded? 

Mr.  Clausen :  May  I  ask  the  Court  for  the  time  to 
be  fixed? 

Mr.  Angell :  He  fijced  it  over  the  whole  time :  '47 
until  he  left  in  '53. 

Mr.  Clausen:  I  would  assume  that  what  would 
be  the  critical  question  would  be  when  was  the  last 
time  that  he  saw  this  practice. 

Mr.  Angell:  Q.  Do  you  want  to  answer  that 
question  or  can  you  answer  it  ? 

A.  Yes,  certainly  I  can.  The  last  time  that  I  went 
on  a  hunting  trip  with  Mr.  Houston  was — I  can't 
fix  the  exact  date,  but  it  w^as  just  i^rior — before  I 
went  overseas  in  the  spring  of  '53.  We  went  out 

Mr.  Clausen :  That  is,  I  believe,  an  answer  to  the 
question. 

Mr.  Angell :    He  is  going  to  tell  where  he  went. 

Mr.  Clausen :  I  understand.  Your  Honor,  my  ob- 
jection is  that  it  is  too  remote  and  it  takes  us  into 
areas  and  places   [456]   on  cross  examination  and 


Charlotte  S.  Houston  485 

(Testimony  of  Donald  C.  Campbell.) 

lengthy  inquiries  that,  with  all  respect,  don't  help  us 

on  the  critical  question  on  the  case. 

The  Court:  There  is  considerable  testimony  in 
relation  to  the  condition  of  these  guns.  I  think  it 
goes  to  the  weight  of  the  testimony.  I  will  allow  it. 
Objection  will  be  overruled. 

A.     Would  you  repeat  the  question,  please  ^. 

Mr.  Angell :  Q.  The  question  is,  do  you  know  the 
habits  of  Mr.  Houston  with  respect  to  whether  he 
kept  his  guns  loaded  or  unloaded  when  he  was  not 
using  them?  A.    Yes,  I  do. 

Q.     And  what  was  that  habit? 

A.  It  was  a  practice  of  Mr.  Houston  to  keep  his 
guns  loaded.  Now,  let  me — can  I  explain  that  to  a 
certain  degree  ?  We  would — he  would  always  tell  me 
that  every  gun  was  loaded.  Possibly  sometimes  we 
wouldn't  keep  them  —  some  of  them  wouldn't  be 
loaded,  but  practically  all  the  time  you  would  find 
shells  in  our — in  the  chamber — not  in  the  chamber 
but  in  the  magazine  of  the  guns. 

The  Court :    Why  did  he  do  that  ? 

A.    We .  I  have  no  idea.  We  were  careful 

with  gims.  He  taught  me  to  be  careful  with  guns. 
But  he  gave  me  the  respect  that  all  guns  were  loaded 
at  all  times,  to  treat  them  as  such. 

The  Court:    All  right.  [457] 

Mr.  Angell:  Q.  Now,  did  you  see  where  guns 
were  kept  around  the  house,  up  at  least  until  the 
time  you  went  away  in  the  spring  of  '53  ? 

A.  Yes,  because  I  kept  my  own  guns  there  at 
times. 
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Q.     Where  were  they  kept  at  that  time  ? 

A.     With  respect  to  the  basement  there  ? 

Q.     Oh,  yes.  Well,  yes. 

A.     Should  I  show  on  the  chart  or  just  tell? 

Q.  You  can  just  state  it  from  where  you  are, 
generally  where.  Did  he  have  a  place  where  he  put 
them? 

A.  Well,  the  majority  of  the  time  we  kept  them 
in  the  area  of  that  raised  platform.  Now,  myself,  I 
kept  them  in  that  far  corner  at  some  times,  and 
sometimes  I  kept  them  in  the  scabbard  of  the — on 
the  saddle,  that  was  attached  to  the  saddle.  But  most 
of  the  time  it  depended  upon  what  the  situation  was. 
There  was  no  set  pattern  at  all. 

Q.     That  is  what  I .  There  was  no  set  pattern? 

A.  No,  absolutely.  We  had  no  particular  pattern 
of  how  we  kept  our  equipment.  We  just  didn't  keep 
up  any  particular  spot  for  every  item. 

Q.  Do  you  know  whether  Mr.  Houston  had  a  set 
habit  of  where  he  kept  his  ammunition? 

A.     By  no  means. 

Q.  You  heard  the  testimony  read  in  here  the 
other  day  that  up  in  the  Oregon  country  Mr.  Hous- 
ton was  known  as  Wild  Bill  [458]  Hiccup.  Do  you 
know  where  that  name  came  from  and  whether  it 
was — whether  Mr.  Houston  was  ever  known  by  that 
name? 

A.  I  know  the  originator  and  the  sole  purpose  of 
that  name.  It  started  by  Virginia  AA^ilkes — Wilker- 
son,  the  name  is.  She  didn't  call  him  that.  She  said  in 
her  testimony — she  said  that  it  was  a  nickname.  But 
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by  no  means  was  it  the  nickname.  She  painted  a  lit- 
tle board  with  a  horse  kicking  a  man  and  she  put 
this  Wild  Bill  Hiccup  on  it  and  put  it  up  on  the — on 
Mr.  Houston's  cabin.  But  by  no  means,  he  wasn't 
known  as  Wild  Bill  Hiccup  in  that  country. 

Q.  Did  you  ever  hear  him  called  by  that  name  at 
all? 

A.    Absolutely  not,  and  I  was  there  to  know. 

Q.  I  think  I  have  asked  you  this,  whether  you 
knew  or  whether  you  ever  saw  Mr.  Houston  wear  a 
coonskin  cap. 

A.     Yes,  you  asked  me  that  and  I  said  no. 

Mr.  Angell :    Take  the  witness. 

Mr.  Clausen:  Just  one  or  two  questions,  Mr. 
Campbell.  As  I  understand  your  testimony, 

The  Court:  I  was  about  to  adjourn.  Do  you  think 
you  could  get  through  with  this  witness  ? 

Mr.  Clausen:    I  have  two  questions. 

The  Court:    Proceed. 

Cross  Examination 

Mr.  Clausen:  Q.  Just  on  this  matter  of  the  gun 
being  loaded.  As  I  understand  your  testimony,  it  was 
that  as  a  [459]  safety  feature  he  told  you  to  treat 
guns  as  loaded  even  though,  as  you  would  find  out 
on  occasions,  they  would  not  be  loaded  as  a  matter  of 
fact. 

A.  Well,  many  times  they  were  loaded  and  some- 
times they  weren't.  There  was  no  set  pattern  to  it. 

Q.  That's  right:  he  told  you  to  do  that,  to  assume 
they  were  loaded  as  a  safety  feature  ? 
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A.    Yes,  I  would  say  that. 

Q.     He  was  careful  with  guns,  w^asn't  he? 

A.     Yes. 

Mr.  Clausen :    That  is  all. 

Mr.  Angell :    That  is  all. 

The  Court:  Take  the  adjourimient  until  10:00 
o'clock  tomorrow  morning. 

(Whereupon  an  adjournment  was  taken  to 
tomorrow,  November  10,  1955,  at  10:00  o'clock 
a.m.) 

The  Clerk:  Houston  v.  Canada  Life  Assurance 
Company,  further  trial. 

Mr.  Angell:    Ready,  your  Honor. 

Mr.  Clausen:    Ready,  your  Honor. 

Mr.  Angell :    Dr.  Kirk. 

PAUL  L.  KIRK 

called  as  a  witness  on  behalf  of  the  plaintiff,  sworn. 

The  Court :    Your  name,  please. 

A.    Paul  L.  Kirk. 

The  Court :    Where  do  you  reside  ? 

A.     1064  Creston  Road,  Berkeley,  California. 

The  Court :    Your  business  or  your  occupation  ? 

A.  I  am  professor  of  criminalistics  in  the  Uni- 
versity of  California,  and  private  consultant. 

The  Court:  You  are  now  associated  with  the 
University  of  California?  A.     lam. 

The  Court :    For  how  long  ? 

A.    About  28  years. 

The  Court :    Take  the  witness. 
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Direct  Examination 

Mr.  Angell:  Q.  What  is  your  business  or  pro- 
fession, Dr.  Kirk  ?  [461] 

A.  I  am  professor  of  criminalistics,  University 
of  California.  I  have  been  at  various  times  professor 
of  biochemistry  and  criminalistics  also,  and  at  lower 
ranks  in  biochemistry. 

Q.  Have  you  done  any  work  and  familiarized 
yourself  with  ballistics  ?  A.    I  have. 

Q.     As  a  part  of  your  work. 

A.    I  have  taught 

Q.  As  a  part  of  your  work  in  criminal  investiga- 
tion. 

A.  I  have  taught  the  subject;  I  have  investigated 
and  I  have  testified  in  that  field  numerous  times. 

Q.  And  have  you  been  an  expert  witness  over 
many  years  last  past? 

A.  About  20  years;  I  have  testified  as  an  expert 
in  various  matters. 

Q.  Just  for  the  record  and  for  your  examination, 
can  you  state  just  a  few  cases  in  which  you  have 
been  an  expert  witness,  on  particularly  ballistics  ? 

A.  In  the  field  of  ballistics  and  firearms,  investi- 
gation for  army  court  martials  in  the  Sixth  Army 
C.I.D.  at  Fort  Ord;  I  have  testified  in  a  number  of 
accidental  shootings ;  I  have  testified  in  several  mur- 
der trials,  including  the  Newson  trial,  which  is  well 
known  in  Alameda  County.  I  can't  recall  all  of  them 
just  at  the  moment,  but  I  have  testified  in  [462] 
nmnerous  trials,  numerous  times. 
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Q.  In  nmnerous  trials  having  to  do  with  ballis- 
tics? A.     That's  correct. 

Q.  Were  you  employed  in  this  case  by  myself, 
acting  for  Mrs.  Houston,  Dr.  Kirk? 

A.     I  was. 

Q.  Have  you  any  record  or  recollection  as  to 
when,  about,  that  was  ? 

A.     It  was  in  the  early  half  of  March  1954. 

Q.  That  was  prior  to  the  coroner's  inquest,  was 
it  not  ?  A.     That  is  correct. 

Q.  And  in  connection  with  that  employment, 
Doctor,  did  you  visit  the  premises,  the  Houston 
home  on  Miller  Street  ? 

A.     I  did,  on  a  number  of  occasions,  yes. 

Q.  Have  you  a  record  of  what  the  number  of  that 
house  is  ?  A.     1082  Miller  Avenue. 

Q.     In  Berkeley?  A.    In  Berkeley,  yes. 

Q.  Will  you  just  state  for  the  record  the  date 
that  you  went  there  ? 

A.  I  first  went  to  the  Houston  home  on  March 
the  14th,  1954.  I  later  returned  on  March  the  19th 
and  I  was  there  briefly  also  on  March  the  24th — all 
in  the  same  month,  in  1954.  - 

Q.  While  there,  did  you  have  occasion,  in  connec- 
tion with  your  investigation,  to  go  into  the  basement 
where  the  body  [463]  was  found  and  the  shot  was 
fired,  to  observe  the  condition  of  that  basement  ? 

A.  Yes,  I  examined  the  basement  of  that  home 
on  each  occasion. 

Q.     And  did  you  also  examine  the  body? 
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A.  I  examined  the  body  on  March  17th  in  the 
Chapel  of  the  Chimes,  yes. 

Q.     The  Chapel  of  the  Chimes  is  in  Oakland^ 

A.     In  Oakland,  that's  correct. 

Q.     On  Piedmont  Avenue? 

A.     Piedmont  Avenue. 

Q.  Will  you  just  step  to  the  board,  Dr.  Kirk, 
and  look  at  Plaintiff's  Exhibit  1 — which  you  have 
looked  over  briefly  before  you  went  on  the  stand, 
did  you  not? 

A.     That's  correct,  yes,  sir. 

Q.  Will  you,  and  as  briefly  as  possible,  describe 
the  condition  that  you  saw  when  you  first  went 
there  ? 

A.  Well,  with  respect  to  the  chart  on  the  board, 
the  objects  listed  were  all  there,  with  the  exception 
of  the  liole  cut  in  the  floor,  which  I  cut  myself  on  the 
24th  o{^  March. 

The  bookcase,  brooms  and  sweeper,  bedding,  chest, 
sofa — ^were  all  there. 

In  addition  to  that,  there  was,  at  the  edge  of  the 
sofa,  a  trellis — that's  one  of  these  lath  trellises  such 
as  you  place  in  the  garden  for  vines  to  climb 
on.  [464] 

There  was  also  a  lawn  chair  situated  in  front  of 
the  sofa  and  partially  blocking  the  entrance  to  the 
back  corner. 

There  were  also  some  additional  items  in  the 
front  of  the  chest,  notably  some  bedboards  which 
were  piled  with  the  ends  protruding  somewhat  into 
the  passageway. 
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There  was,  at  the  time  I  saw  the  basement,  a  con- 
siderable number  of  items  that  are  not  shown  in 
this  chart,  that  is,  in  the  x>articular  area  of  the  cor- 
ner in  which  the  shot  was  fired. 

Q.     Go  ahead,  Doctor. 

A.  That  is  my  recollection,  that  nearly  all  the 
materials  which  I  noticed  that  are  not  shown  on 
here  were  in  this  area  (indicating). 

Now,  on  the  righthand  side,  of  course,  there  was 
a  great  amount  of  material  piled  here,  which  was 
not  pertinent,  which  I  did  not  make  any  record  of 
nor  pay  any  attention  to. 

There  was  a  good  more  than  shown  in  this  comer. 

Q.  Did  you  take  a  photograph  when  you  were 
there?  A.    I  did. 

Q.  And  I  will  show  you  Plaintiff's  Exhibit  7 
for  identification  and  ask  if  that's  the  photograph 
you  took. 

A.  Yes,  this  is  a  photograph  which  I  took.  It 
shows  the  law^n  chair  which  blocks  the  entrance  at 
a  point  below  where  this  hole  in  floor  is  printed  in 
the  chart  on  the  board. 

It  also  shows,  I  believe,  the  bed — the  boards  are 
not  shown.  They  might  have  been  at  the  rear  rather 
than  in  the  [465]  front.  They  certainly  protruded 
here,  I  recall.  They  don't  show  in  the  photograph. 

The  other  items  here  are  about  as  shown,  with  the 
exception  of  the  chair  which  is  shown  in  this  photo- 
graph. 

Mr.  Angell :    Now,  your  Honor,  I  will  offer  Plain- 
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tiff's  Exhibit  7   for  identification  in  evidence   as 

Plaintiff's  Exhibit  7. 

Mr.  Clausen:  To  which  we  object,  your  Honor, 
on  the  ground,  as  the  witness  now  testified,  the  pic- 
ture does  not  depict  what  he  saw.  He  just  now  ex- 
plained some  things  were  there  and  some  things 
were  not. 

Furthermore,  the  witness  did  not  see  the  scene 
on  the  date  with  which  we  are  concerned,  namely, 
February  22,  1954.  Quite  the  contrary,  as  I  under- 
stand from  his  testimony.  He  wasn't  there  until 
March  the  14th  for  the  first  time. 

For  that  reason,  because  the  picture  is  not  a  true 
condition  and  furthermore,  because  it  does  not  de- 
pict as  of  the  time  we  are  concerned  with,  we  object, 
no  proper  foundation;  we  object  to  the  photograph. 

Mr.  Angell:  May  I  reply,  your  Honor,  and  my 
reply  is  just  this,  that  the  picture  was  shown  to 
Mrs.  Houston  over  the  objection  of  counsel  and  Mrs. 
Houston  said  that  it  correctly  depicted  the  things 
shown  there  on  February  22,  1954,  at  the  time  Mr. 
Houston  was  shot  in  that  basement,  and  her  testi- 
mony is  in  the  record,  and  I  stated  to  the  Court 
that  I  [466]  would  connect  it  up  and  show  who  took 
the  picture,  and  I  submit  that  it  is  now  properly 
admissible. 

Mr.  Clausen:  If  the  Court  please,  the  witness 
just  now  stated  that  certain  items  were  there  and 
not  shown  in  the  picture  and  therefore  the  statement 
of  counsel  can't  be  correct. 

Mr.  Angell:     Well,  your  Honor,  a  picture  is  a 
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picture  of  whatever  the  camera  picked  up.  What  he 
says  is  in  that  picture,  the  camera  did  not  pick  up 
some  bedboards  that  protruded  into  the  passageway 
back  of  where  the  picture  shows.  A  picture  never 
shows  anything  except  what  is  in  it,  and  that  is  all 
we  are  offering  it  for,  what  is  in  it. 

The  Court:    Matter  submitted? 

Mr.  Clausen:    Yes,  your  Honor. 

The  Court:    The  objection  is  overruled. 

Mr.  Clerk:  Plaintife's  Exhibit  admitted  and  filed 
in  evidence. 

(Photograph  previously  marked  for  identifi- 
cation received  in  evidence  and  marked  Plain- 
tiff's Exhibit  7.) 

Mr.  Angell:  Q.  Now.  Dr.  Kirk,  did  you  make 
an  examination  of  the  body  at  the  morgue,  as  you 
said,  or  at  the  Chapel  of  the  Chimes?  j 

A.    Yes,  I  examined  the  body  on  March  17th. 

Q.  Will  you  just  state  to  the  Court  briefly  the 
nature  of  that  examination,  the  purpose  ? 

A.  The  examination  consisted  primarily  in  ob- 
serving the  [467]  entrance  and  exit  wounds  of  the 
bullet.  The  front,  the  entrance  wound  in  the  chest, 
the  position  of  it  was  noted  and  its  condition  noted. 

Also,  the  exit  wound,  in  the  back,  was  examined 
to  determine  primarily  the  course  of  the  bullet 
through  the  body,  rather  than  for  any  other  purpose. 

Q.  Did  you  ever  see  some  pictures,  photographs 
of  the  body,  taken  by  the  police — the  Berkeley  po- 
lice— and  pictures  of  the  gun  ? 

A.    I  recall  seeing  pictures  taken  in  the  base- 
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ment  by  the  Berkeley  police  when  they  first  visited 

the  premises,  I  believe.  I  don't  recall  the  details  of 

them.   I  would  recognize  them  if  I   saw  them,   I 

believe. 

Q.  I  will  show  you  Defendant's  Exhibit  P  for 
identification  and  ask  you  if  those  are  the  photo- 
graphs you  saw  or  some  similar  to  them. 

A.  Yes,  these  are  either  the  photograx)hs  I  saw 
or  photograi^hs  of  the  scene,  scenes  in  the  same 
manner. 

Q.     Now,  Dr.  Kirk . 

Mr.  Clausen,  are  you  going  to  offer  these  photo- 
graphs in  evidence? 

Mr.  Clausen :    I  haven't  seen  them,  counsel. 

Mr.  Angell:    Oh,  you  put  them  in. 

Mr.  Clausen:  Are  these  the  ones  that  the  police 
produced?  [468] 

Mr.  Angell :  They  were  attached  to  your  Exhibit 
P  that  were  produced  by  the  police. 

Mr.  Clausen:  The  ones  produced  were  these — 
was  this  envelope. 

The  Court :    The  officer  had  those. 

Mr.  Clausen:     That  is  part  of  the  police  file? 

Mr.  Angell:    That's  correct. 

Mr.  Clausen:  I  have  no  objection  to  these  going 
in,  no. 

The  Court:    Let  them  be  admitted  and  marked. 

Mr.  Angell:  Do  you  wish  them  to  go  in  as  our 
exhibit  or  as  yours?  You  offered  them  for  identifi- 
cation. 

Mr.  Clausen:    Put  them  in  as  mine,  certainly. 
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Mr.  Angell:  If  you  offer  them,  I  will  offer  no 
objection. 

Mr.  Clausen :    Fine. 

The  Court:  They  will  be  admitted  and  marked 
next  in  order. 

The  Clerk:  Defendant's  Exhibit  J,  admitted  and 
filed  in  evidence. 

(Group  of  photographs  received  in  evidence 
and  marked  Defendant's  Exhibit  J.) 

Mr.  Angell:  Q.  Now,  Dr.  Kirk,  did  you  ascer- 
tain how  Mr.  Houston  was  dressed  at  the  time  he 
was  shot? 

A.  I  made  inquiries  with  regard  to  it,  yes.  I 
have  only  second-hand  information,  of  course.  Mrs. 
Houston  informed  me  as  to  what  he  was  wearing. 

Q.     What  did  she  tell  you  he  was  wearing? 

Mr.  Clausen:  Your  Honor,  that  would  be  hear- 
say. I  mean,  there  is  no  point 

The  Court:    The  objection  will  be  sustained. 

Mr.  Angell:  Q.  You  examined  Mr.  Houston's 
body  at  the  morgue.  Was  there  any  clothing  on  Mr. 
Houston? 

A.    Yes,  he  had  a  suit  on  at  the  time. 

Q.  Did  you  examine  the  gun  with  which  Mr. 
Houston  was  shot?  A.    I  did. 

Q.    And  where  did  you  obtain  that  gun? 

A.  I  obtained  it  from  Inspector  Parker  at  the 
Berkeley  Police  Station  on  March  the  15th,  1954. 

Q.  And  I  will  show  you  Defendant's  Exhibit  B 
and  ask  you  if  you  can  identify  that  as  the  gim. 

A.    Yes,  it  is  the  same  gun  which  I  examined. 
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Q.  Did  you  examine  the  floor  where  the  gun  was 
discharged?  A.     I  did. 

Q.  And  did  you  remove  that  portion  of  the  floor- 
ing where  the  gun  was  discharged?  A.    I  did. 

Q.  And  did  that  piece  of  the  floor — do  you  have 
any  marks  or  evidence  of  a  gun  having  been  dis- 
charged there? 

A.    It  had  a  single  indentation,  yes. 

Q.    Have  you  that  piece  of  flooring  here? 

A.     I  do.  [470] 

Q.  Well,  you  personally  sawed  this  (indicating 
piece  of  wood)  out  of  the  basement  where  the — 
in  the  corner  where  on  Plaintiff's  Exhibit  1  is 
shown  a  hole  cut  in  the  floor?  . 

A.  Yes,  I  personally  sawed  it  out  on  March 
the  24th. 

Mr.  Angell:    I  will  offer  this  into  evidence. 

Mr.  Clausen:     May  I  see  it,  please? 

Mr.  Angell:  Offered  in  evidence  as  Plaintiff's 
next  in  order. 

Mr.  Clausen:  I  think  we  should  remove  the  cov- 
ering. 

Mr.  Angell:  I  was  going  to  let  the  witness  do 
that. 

Mr.  Clausen:  We  should  remove  the  covering 
before  it  is  offered,  your  Honor.  And  I  would  like 
to  see  it.  The  exhibit  is  covered  and  I  will  ask  coun- 
sel to  remove  the  cover. 

Mr.  Angell:  Q.  Hid  you  put  this  covering  on 
it?  Let  the  record  show  this  is  a  cellophane  cover- 
ing. Hid  you  put  that  on,  Hr.  Kirk? 
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A.  Yes,  I  put  the  cover  on  merely  to  preserve 
it,  to  preserve  the  board  in  the  meantime,  as  a  mat- 
ter of  precaution. 

Q.  Incidentally,  was  there  anyone  with  you  at 
the  time  you  went  out  to  make  the  inspection? 

A.  On  one  occasion  there  was,  yes.  Not  on  every 
occasion. 

Q.    Who  was  with  you? 

A.  At  the  time  I  sawed  out  the  board  I  was 
alone.  On  March  19th  T  was  in  company  with  Mr. 
Lowell  W.  Bradford. 

Q.    Who  is  Mr.  Bradford?  [471]  | 

A.  Mr.  Bradford  is  the  laboratory  criminalist 
for  the  County  of  Santa  Clara  at  the  present  time. 
He  was  formerly  an  associate  of  mine  at  the  Uni- 
versity as  well. 

Mr.  Clausen :  May  I  ask  the  witness  a  question 
on  voir  dire  concerning  this?  I 

The  Court:    You  may.  I 

Mr.  Clausen:  Dr.  Kirk,  counsel  has  referred  to 
this  board  and  you  have  stated  that  you  sawed  it 
off.  Now,  was  this  a  part  of  the  l)oard  that  was 
found  directly  under  the  hole  in  the  ceiling? 

A.  It  was  found  below  the  hole  in  the  ceiling, 
not  exactly  direct;  it  was  on  a  slight  angle. 

Q.    How  slight?  A.    I  beg  your  pardon? 

Q.     I  say,  how  slight  an  angle  was  it? 

A.     About  six  degrees. 

Q.  Six  degrees  —  it  was  below  the  hole  in  the 
ceiling?  A.    That's  correct,  yes. 


Charlotte  S.  Houston  499 

(Testimony  of  Paul  L.  Kirk.) 

Q.  Which  part  of  this  board  was  the  floorboard 
that  the  people  walked  on,  Dr.  Kirk  1 

A.    Well,  all  this  was  floorboard. 

Q.    I  understand.  A.    I  sawed  it  out. 

Q.     There  are  two  sides,  this  side  and  that  side. 

A.     This  is  the  top.  [472] 

Q.     In  other  words,  this  is  the  top*? 

A.  That's  correct.  There  are  three  indentations 
in  there,  I  believe,  two  of  which  I  placed  there  and 
one  is  the  original.  The  original  is  the  one  in  the 
center.  I  placed  this  one  and  this  one. 

Q.  That's  exactly  what  I  was  going  to  ask  you, 
Dr.  Kirk.  I  see  on  there  there  are  two  which  span 
an  inner  slit.  Now,  did  you  measure  this  inner 
indentation?  A.    Yes. 

Q.    How  deep  is  that? 

A.    About — it's  a  33nd  of  an  inch. 

Mr.  Angell:  I  submit,  I  brought  this  witness 
here.  I  would  like  to  examine  him  to  show  what  is 
on  that  board. 

The  Court:  Give  coimsel  an  opportunity.  You 
can  cross  examine. 

Mr.  Clausen:  I  wanted  to  find  out,  your  Honor, 
to  see  if  the  witness  did  not 

Mr.  Angell:  If  you  will  give  me  time,  I  will 
identify  this  thing  and  everything  on  it. 

Mr.  Clausen:    Pardon. 

Mr.  Angell:    I  can't  do  it  in  one  question. 

Mr.  Clausen:  I  am  addressing  my  remarks  to 
the  Court. 

I  f  the  Court  please,  what  I  am  trying  to  find  out 
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is  that  if  the  witness  knew  or  saw  this  on  the  day 

that  we  are  concerned  with.  [473] 

The  Court:    Very  well.  Ask  him  the  question. 

Mr.  Clausen:    Yes. 

Q.  Do  you  understand,  Dr.  Kirk,  my  question  1 
I  would  like  to  know  if  you  know  if  this  board  was 
in  this  condition  on  the  22nd  of  February  or 
whether  you  just  found  it  this  way  when  you  went 
there. 

A.  Well,  naturally  I  only  saw  it  that  way  when 
I  went  there.  i 

Mr.  Clausen:    All  right.  I 

A.     On  March  the  14th. 

Mr.  Angell:  Q.  Now,  you  have  handed  me  this 
board  and  I  Avill  ask  you  again,  to  be  sure  it  is  in 
the  record,  what  date  you  cut  that  off  of  the  floor. 

A.     I  cut  that  out  on  March  the  24th,  1954. 

Q.  The  board  has  three  marks  on  one  side  of 
the  surface,  is  that  correct  ? 

A.     That  is  correct. 

Q.  And  were  all  those  marks  on  that  surface 
when  j^ou  first  saw  the  board? 

A.  No.  At  the  time  I  first  saw  the  board,  only 
the  one  at  the  center  was  present  and  that  was 
true  until  after  the  board  was  cut  out.  The  other  two 
were  put  there 

Q.  Have  you  any  kind  of  ink  or  anything  where 
you  can  mark  a  circle  around  the  first  of  those 
holes,  and  mark  that  K-1  on  that  board? 

A.     This  is  the  original  identation  (indicating). 

Q.     The  original  indentation. 
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A.     (Witness  indicating.)   (Designating  K-1.) 

Q.  Now,  as  to  the  second,  pick  either  one  of  the 
other  two  indentations  and  call  it  the  second — will 
you  state  when  that  was  put  in  there,  if  you  know? 

A.  This  was  made  on  the  following  day,  March 
the  25th. 

Q.     And  by  whom?  A.     By  me. 

Q.    And  was  anyone  present  when  you  made  it? 

A.  Yes,  my  assistant  was  with  me  that  day, 
though  I  made  the  indentations. 

Q.     Mark  that  K-2. 

A.     (Witness  designating  K-2.) 

Q.  Now,  the  third  indentation,  do  you  know  who 
put  that  there  ?  A.     Yes,  I  did  myself. 

Q.    Will  you  call  that  K-3? 

A.     (Witness  designating  K-2.) 

Mr.  Angell:  I  don't  believe  I  offered  this  board, 
so  I  will  now  offer  it  for  identification  so  that  we 
will  speak  of  it  by  number. 

The  Court:  It  may  be  admitted  and  marked 
next  in  order  for  identification. 

The  Clerk:  Plaintiff's  Exhibit  12  marked  for 
identification.  [475] 

(Piece  of  flooring  marked  for  identification 
Plaintiff's  Exhibit  12.) 

Mr.  Angell:  Q.  Now,  Dr.  Kirk,  referring  to 
Plaintiff's  Exhibit  12  for  identification,  will  you 
state  what  K-1  is  as  shown  on  Plaintiff's  Exhibit 
12  for  identification?  Will  you  identify  that  mark? 

A.  K-1  is  an  indentation  noted  in  the  floor  below 
the  point  at  which  there  was  a  hole  in  the  ceiling, 
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apparently  a  bullet  hole,  first  noted  on  the  first  visit 
which  I  made  to  the  Houston  home,  on  March  14th, 
and  studied  more  in  detail  later,  on  the  19th  par- 
ticularly. 

Q.  And  will  you  state  what  K-2,  that  indenta- 
tion is,  if  you  know? 

A.  K-2  is  an  indentation  which  I  placed  in  the 
same  board,  with  the  same  rifle,  by  placing  the 
board  on  the  ground,  holding  the  rifle  in  the  same 
position  as  it  must  have  been  held  in  the  basement, 
and  firing  it.  It  represents  the  recoil  indentation  of 
the  stock  in  the  board. 

Q.    And  No.  3? 

A.  No.  3  was  the  duplicate  of  the  same  experi- 
ment. There  were  two  rounds  fired,  in  order  to  place 
recoil  markings  in  the  board. 

Q.  Was  the  board  in  on  the  floor  in  the  basement 
or  did  you  remove  it,  take  it  out  where  you  could 
fire  the  gun'? 

A.  I  had  to  take  it  out  where  it  could  be  fired. 
It  was  [476]  actually  on  the  ground  along  the  road- 
side. 

Q.  And  you  then  placed  the  stock  of  the  gun  on 
the  board  and  discharged  the  bullet,  is  that  correct? 

A.     That's  correct. 

Q.     In  each  of  those  places'? 

A.     That's  correct. 

Q.  The  indentations  placed  there  were  the  re- 
sults of  those  firings,  is  that  correct? 

A.     That's  correct,  yes. 

Q.     Now,  did  you  make  an  examination  to  deter- 
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mine  where  the  spent  bullet  was,  while  you  were 

there  ? 

A.  Yes.  The  bullet  had  entered  the  back  of  a 
chair  in  the  living  room  and  it  was  lodged  under 
the  upholstery  toward  the  top  of  the  back  of  the 
chair. 

Q.    And  was  that  chair  directly  above  the  hole? 

A.    It  was. 

Q.     The  hole  in  the  ceiling,  for  the  record. 

And  did  you  remove  that  bullet*? 

A.  No.  Some  effort  was  made  to  get  it  out,  but 
it  would  have  required  removing  the  upholstery 
from  the  chair  and  eventually  we  left  the  bullet  in 
place. 

Q.  Now,  did  you  make  any  measurements  to  as- 
certain the  direction  of  the  bullet  through  the 
ceiling  ? 

A.  Yes.  Measurements  were  made.  A  cleaning 
rod  was  inserted  in  the  hole  through  the  ceiling 
and  a  cord  was  placed  [477]  so  as  to  be  an  extension 
of  the  cleaning  rod  so  that  the  exact  path  of  the 
bullet  through  the  basement  could  be  charted,  with 
the  exceptions  only  of  any  minor  deflections  which 
might  have  occurred  in  the  passage  through  the 
body. 

Q.  And  what  deflection  or  angle  did  that  go 
through  the  floor  ? 

A.  The  bullet  was  inclined  about  six  degrees  to 
the  north  and  about  six  and  a  half  degrees,  I  be- 
lieve, to  the  east. 

Q.    Now,  did  you  ascertain  by  any  means  whether 
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the  gun  plus  stock  of  the  gun  x^laced  on  the  floor 
in  the  first  of  the  impressions,  the  one  that  is 
marked  K-1,  whether  a  shell  fired  with  a  gun  on 
that  position  would  have  gone  through  that  hole 
in  the  ceiling? 

A.  Yes,  the  barrel  of  the  gun  was  aligned  with 
the  cord  which  was  an  extension  of  the  hole 
through  the  ceiling,  and  it  was  found  that  the  heel 
of  the  butt  came  quite  closely  to  the  identation  in 
the  floor  in  that  position. 

Q.  Did  you  make  casts  of  that  impression  that 
was  there  as  shown  on  that  Exhibit  12  for  identi- 
fication? A.     Yes. 

Q.    Will  you  show  that  impression? 

A.  (Witness  producing  plaster  cast.)  I  make  a 
plaster  cast  of  it.  I  took  it  in  with  wax  at  the  time 
or  with  clay  and  reproduced  in  plaster. 

Q.    Will  you  produce  that?  [478] 

A.     (Handing  counsel.) 

Mr.  Angell :    The  witness  hands  me  a  plaster  cast. 

Q.  And  you  state  that  this  is  a  plaster  cast  of 
the  indentation  made  by  the  gun? 

A.  It  is  a  positive  replica.  I  mean,  it  was  made 
from  a  negative  clay  impression. 

Mr.  Angell:    I  will  offer  this  in  evidence. 

Mr.  Clausen:    May  I  see  it? 

Mr.  Angell :    Yes.  Pardon  me.  (Handing  counsel.) 

Mr.  Clausen:  May  I  ask  a  question  concerning 
this,  your  Honor? 

The  Court:    You  may. 

Mr.  Clausen:     Do  I  imderstand.  Dr.  Kirk,  that 
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this  is  an  impression  of  the  indentation  which  was 
in  the  center  of  that  floorboard  and  which  you 
marked  K-1? 

A.     That  is  correct,  yes,  sir. 

Mr.  Clausen :  And  which  was  aligned  underneath 
the  hole  in  the  ceiling,  is  that  correct"? 

A.     That  is  correct,  yes,  sir. 

Mr.  Clausen:  And  which  in  your  opinion  shows 
the  recoil  of  the  rifle? 

A.     That  is  correct,  yes,  sir. 

Mr.  Clausen:    All  right. 

Mr.  Angell :    I  will  now  offer  this .  Well,  first, 

your  Honor,  in  the  interest  of  order,  I  will  offer 
the  board  [479]  there,  which  was  12  for  identifica- 
tion, I  will  offer  that  in  evidence  in  connection  with 
the  witness's  testimony. 

The  Court:    It  will  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  12  admitted  and 
filed  in  evidence. 

(Piece  of  flooring  received  in  evidence  and 
marked  Plaintiff's  Exhibit  12.) 

Mr.  Angell:  I  will  offer  the  plaster  cast  which 
the  witness  has  testified  is  a  replica  of  the  impres- 
sion of  the  board  shown  as  K-1  on  Plaintiff's  Ex- 
hibit 12;  offer  it  as  Plaintiff's  Exhibit  13. 

Mr.  Clausen:  Have  you  offered  the  board,  Mr. 
Angell? 

Mr.  Angell:    Yes,  it  is  Plaintiff's  12. 

Mr.  Clausen:    The  plaster  cast  is  13? 

Mr.  Angell :    13. 
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The  Coiui;:  It  Avill  be  received  and  marked  next 
in  order. 

The  Clerk:    Plaintiff's  Exhibit  13  in  evidence. 
(Plaster  cast  of  impression  K-1  received  in 
evidence  and  marked  Plaintiff's  Exhibit  13.)      I 

Mr.  Angell:  Q.  Dr.  Kirk,  did  you  determine 
in  your  investigation  the  direction  of  the  bullet,  the 
path  of  the  bullet  through  Mr.  Houston's  body? 

A.  Yes,  as  nearly  as  could  be  told.  It  is  a  little 
bit  difficult,  of  course,  with  the  body  in  a  casket, 
but  the  body  was  raised  and  the  entrance  and  exit 
wounds  were  measured  up  [480]  as  well  as  was  pos- 
sible with  the  source  available. 

Q.  Will  you  state  for  the  record  what  those 
measurements  disclosed  ? 

A.  The  bullet  entered  between  the  midline  of  the 
chest  and  the  nipple.  I  have  the  measurements  here 
(referring  to  notes).  The  entrance  wound  about 
three-quarters  of  an  inch,  about,  above  the  nipiDle 
line,  the  line  connecting  the  nipples,  and  about  two 
and  a  half  inches  left  of  the  center.  That  is  from 
the  sternum  to  the  left. 

The  exit  wound  was  somewhat  lower,  about  two 
inches,  as  well  as  could  be  told,  on  the  other  side 
of  the  body.  It  could  only  be  estimated — a  little  bit 
inaccurately — and  its  exit  was  four  inches  left  of 
the  center  line — that  is,  of  the  spinal  column. 

The  bullet  actually  coursed  somewhat  downward 
as  it  went  through  the  body  and  to  the  left  side. 

Q.  Do  you  know  how  tall  a  man  Mr.  Houston 
was? 
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A.  Yes,  he  was  quite  a  tall  man.  I  don't  remem- 
ber measuring  his  exact  length,  but  he  was  cer- 
tainly over  six  feet. 

Q.  Does  your  record  show  the  height  of  the  area 
where  the  bullet  was  removed,  which  is  Plaintiff's 
Exhibit  12  in  evidence? 

A.  It  is  five  feet  ten  and  a  half  inches  above 
the  platform  to  the  ceiling. 

Q.  Now,  did  you  examine  the  gun — that's  De- 
fendant's Exhibit  B — to  determine  under  what  con- 
ditions that  gun  could  [481]  be  fired  or  discharged'? 

A.  Yes,  I  examined  it  in  connection  with  Mr. 
Bradford.  The  two  of  us  worked  together  on  it  at 
the  time.  We  tested  various  possible  ways  of  firing 
it,  and  examined  the  loading  mechanism,  and  so 
forth. 

Q.  Now  will  you  state  in  your  own  words  the 
result  of  your  examination,  as  to  the  different  meth- 
ods by  which  that  gun  could  be  fired  *? 

Mr.  Clausen:  Well,  your  Honor,  we  will  object 
to  that  on  the  ground  it  would  be  evidence  of  test 
by  a  ballistics  expert  which  anybody  could  perform. 
There  is  no  showing  here  that  these  various  tests 
involve  the  way  the  gun  was  discharged  at  the  time 
of  the  shooting,  except  that  the  trigger  would  be 
pulled,  and  I  have  in  mind,  your  Honor,  that  it 
would  be  pure  rank  speculation,  for  example,  to  try 
to  conjecture  or  speculate  on  how  a  gun  might  be 
accidentally  discharged,  when  there  is  no  proof  of 
any  such  accident.  I  have  in  mind,  your  Honor,  that 
tlie  clear  facts  here  show  exactly  now  that  the  wit- 
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ness  is  now  testifying  that  the  party,  in  view  of  the 
hole  in  the  ceiling  above,  in  view  of  the  indenta- 
tion of  the  gun  on  the  floor,  the  victim  must  have 
been  standing  over  in  that  way  and  the  only  possi- 
ble method  it  could  have  been  fired  would  have  been 
by  pulling  the  trigger,  and  your  Honor  will  have 
in  mind 

Mr.  Angell:    I  object  to  that  as  a  statement 

Mr.  Clausen :    Pardon  me,  coimsel 

Mr.  Angell :    It  is  not  supported  by  the  evidence. 

Mr.  Clausen:    Pardon  me,  counsel 

Mr.  Angell:  It  is  conjecture,  it  is  an  argmnent, 
it  is  not  the  proper  objection. 

Mr.  Clausen:    Your  Honor,  may  I  proceed? 

Mr.  Angell:    And 

Mr.  Clausen:    Or  shall  I  desist? 

The  Court:  Give  him  a  record  on  it,  counsel. 
Proceed. 

Mr.  Clausen:  And  I  have  in  mind  a  case,  your 
Honor,  in  43  California  2nd,  in  which  there  the 
court  excluded  ballistic  expert  testhnony  on  some- 
what similar  grounds,  in  other  words,  calling  in  a 
ballistics  expert  to  figure  out  how  other  methods 
could  be  used  to  discharge  a  firearm,  when,  as  a 
matter  of  fact,  the  facts  showed  that  it  was  suicide. 
43  California  2nd,  your  Honor,  the  case  is  Long 
against  some  insurance  company. 

Mr.  Angell :  The  case  is  obviously  not  in  ^oiiit. 
There  is  no  evidence  before  this  court  that  there 
was  any  suicide  in  this  case. 

The  Court:  (To  Clerk:)  Will  you  go  get  that 
case  ? 
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Mr.  Angell:  The  question  I  am  asking  the  wit- 
ness is  how  this  gun  could  be  discharged. 

The  Court:  You  tell  me  what  that  spells  out, 
your  interpretation  of  it.  [483] 

Mr.  Clausen :    This  is  what  it  says  in  the  syllabus : 

''In  an  action  seeking  recovery  on  life  x^olicies 
on  ground  that  death  by  shooting  was  result  of 
accident,  when  insured  tripped  and  fell  as  he  ran 
out  of  the  house  with  gun  in  his  hand,  it  was  not 
error  to  exclude  testimony  of  plaintiffs'  ballistics 
expert  as  to  tripping  and  fall  tests — tests  made  by 
him  to  determine  how  he  could  produce  wounds 
such  as  those  inflicted  on  insured,  especially  where 
ballistic  expert  called  by  plaintiff  had  already  tes- 
tified that  person  holding  ]_oistol  might  fall  so  that 
it  would  strike  the  ground  butt  first  and  remain 
pointed  toward  him,  such  tests  not  being  proper 
subject  of  expert  testimony." 

In  other  words,  in  this  case,  your  Honor,  the 
insured  ran  out  of  the  house,  went  out  of  the  house 
with  a  pistol  in  his  hand.  What  they  were  trying 
to  do  is  have  a  ballistic  exx)ert  show  that  it  was  acci- 
dental, when  all  the  facts  showed  it  was  suicide. 
And  in  this  particular  case  the  court  excluded  then 
the  expert  ballistics  testimony,  and  the  Supreme 
Court  of  California  here,  decision  of  last  year,  held 
it  was  not  error. 

Mr.  Angell:  Now,  if  your  Honor  please,  we  are 
not  trying  to  show  here  by  this  witness  any  test. 
What  we  are  asking  this  witness  is  his  opinion 
from  the  experimentations  that  he  made,  the  differ- 
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ent  manners  in  which  this  gun  could  be  [484]  dis- 
charged. That's  the  only  question  we  are  asking  him. 

The  Court:    Could  be  discharged? 

Mr.  Angell:    Yes. 

The  Court :  Now  ref rame  your  question  so  I  may 
rule  on  it. 

Mr.  Angell :  Q.  Did  you  make  any  examination, 
Dr.  Kirk,  to  determine  the  different  methods  by 
^vhich  this  gun  could  be  discharged? 

A.    Yes,  I  did. 

Q.  Will  you  state  what  your  investigation  exam- 
ination showed? 

Mr.  Clausen:  Your  Honor,  I  object  to  it  on  the 
grounds  just  urged,  in  other  words,  all  my  objec- 
tions just  urged,  that  it  would  be  conjecture,  all 
the  other  grounds  I  just  urged. 

The  Court:  I  will  sustain  the  objection  at  this 
time. 

Mr.  Angell :  Q.  Dr.  Kirk,  did  you  discharge  this 
gun  by  dropping  it? 

Mr.  Clausen:  Same  objection,  your  Honor.  Same 
objection,  in  other  words,  on  all  the  grounds  I  just 
urged. 

The  Court:  I  will  allow  it  subject  to  a  motion 
to  strike. 

Mr.  Clausen :  May  I  make  that  motion  to  strike 
at  any  time  before  the  end  of  the  trial,  your  Honor? 

The  Court:     Yes.  [485] 

Mr.  Angell:     Q.    Will  you  answer  the  question? 

A.  I  Avitnessed  the  discharge  of  this  weapon  by 
striking  it  when  the  hammer  was  down  on  the  firing 
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pin.  Mr.  Bradford  actually  had  the  gun  in  his  hand. 

Q.  And  you  dropped  the  gun  and  it  discharged, 
is  that  correct? 

Mr.  Clausen:  May  I,  so  I  won't  be  interrupting 
on  this  line  of  testimony,  your  Honor,  may  it  be 
understood  that  my  objection  runs  to  this  entire 
line  as  I  have  just  embraced  in  my  argument  on 
this  Long  case? 

The  Court :    The  record  Avill  so  show. 

Mr.  Angell:  Q.  Go  right  ahead  and  state  what 
you  saw. 

A.  Yes.  The  gun  was  discharged  once  by  striking 
it  on  the  butt  on  the  floor  when  the  hammer  was 
on  the  firing  pin.  I  believe  that  is  the  circumstance. 

Q.  Did  that  make  an  indentation  on  Plaintiff's 
Exhibit  12  in  evidence. 

A.     No,  no,  that  was  not  on  Exhibit  12. 

Q.  Now,  did  you  make  the  indentations  on  Plain- 
tiff's Exhibit  12  by  discharging  the  firearm? 

A.  Yes.  The  indentations  were  made  by  discharg- 
ing the  fully  charged  firearm  directly  by  pressing 
the  trigger  of  the  cocked  gun. 

Mr.  Clausen:    What  page,  Mr.  Reporter? 

The  Reporter:  This  is  note  1  of  today's  pro- 
ceedings. [486] 

Mr.  Angell:  Q.  That  was  with  the  butt  of  the 
gun  placed  on  the  ground,  on  the  floor? 

A.  In  making  the  discharges  on  the  board,  the 
board  was  placed  on  the  ground. 

The  Court:    Identify  the  board. 

Mr.  Angell:    Beg  your  pardon? 
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The  Court :    Identify  tiie  board. 

Mr.  Angell:  Q.  That  is  the  board  here  in  evi- 
dence as  Plaintiff's  Exhibit  12,  is  that  correct? 

A.     Yes,  that's  correct.  Plaintiff's  Exhibit  12. 

Q.  By  placing  the  board  on  the  ground,  the  gun 
on  the  board,  and  loading  the  gun  and  firing  it,  it 
made  these  indentations  on  Exhibit  12,  K-2  and 
K-3,  is  that  correct? 

A.     That's  correct,  yes. 

Q.  Now,  did  you  discharge  that  gun  by  raising 
it  up  and  dropping  it  ? 

A.     Not  at  that  time. 

Q.     Did  you  at  another  time  ? 

A.  At  another  time.  It  was  discharged,  as  I 
stated,  by  Mr.  Bradford  in  my  presence  with  an 
unload  cartridge,  which  was  merely  fired,  the  cap, 
so  that  it  could  be  done  indoors. 

Q.    What  was  done  on  that  occasion? 

A.  The  powder  was  removed  from  the  cartridge. 
The  cartridge  was  inserted.  The  hammer  was  placed 
on  the  firing  pin.  And  the  gun  was  struck  to  the 
floor  butt  downward.  [487]  There  was  one  dis- 
charge, as  I  recall — not  in  my  notes — one  discharge 
produced  that  way. 

Q.  Now,  as  a  result  of  your  investigations  with 
this  gun,  what  in  your  opinion  would  be  the  differ- 
ent ways  in  which  that  gun  could  he  discharged? 

A.  AVell,  certainly  it  could  be  fired  in  the  nor- 
mal manner,  it  could  be  cocked  and  the  trigger 
could  be  pulled. 
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It  could  be  fired  if  the  hammer  is  on  the  firmg 
pin,  it  could  be  fired  by  striking  the  butt. 

It  could  perhaps,  though  I  did  not  see  this  re- 
produced nor  did  I  reproduce  it,  be  fired  by  a  snap- 
ping action  between  the  half-cocked  position  and 
the  fully  down  position;  that  is,  there  was  always 
an  indentation  placed  in  the  primer  of  this  gim 
under  those  circumstances,  but  it  was  normally  not 
deep  enough  to  fire.  It  could  happen,  however. 

The  most  probable  ways,  of  course,  are  methods 
which  would  involve  the  cocking  of  a  loaded  gun 
and  some  mechanism  whereby  the  trigger  is  pulled. 
That  is,  either  by  the  finger  intentionally  or  by 
other  methods. 

Q.  Did  you  observe  the  way  this  mechanism  of 
this  gun  worked   (indicating  Defendant's  Exhibit 

A.  Yes.  I  noted  that  the  lever  action  on  that 
gun  is  quite  loose  and  it  comes  open  very,  very 
readily,  so  that  it— that  is  something  which  very 
possibly  could  occur  imder  any  circumstances — 
the  lever  could  come  open  and  would  then,  if  [488] 
it  were  closed,  could  load  and  cock  the  gun  vvithout 
even  perhaps  being  known  by  the  person  doing  it. 

Q.  And  could  a  person,  of  Mr.  Houston's  height, 
bent  over  in  a  bending  position  to  close  that  lever, 
could  his— in  that  position— could  his  fingers  touch 
the  trigger? 

A.  Yes,  they  could.  He  could  reach  the  trigger 
very  nicely  in  the  position  in  which  he  was. 

Q.     Now,  as  I  understand  it,  and  for  the  record. 
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we  have  the  gun,  the  mechanism,  the  lever  mech- 
anism, which  you  say  was  loose  and  could  have  been 
open,  was  the  mechanism  or  the  part  of  the  gim 
that  covered  the  trigger,  is  that  correct "? 

A.     That  is  coiTect.  i 

Q.  And  form  the  protective  housing  for  the 
trigger  ? 

A.  It  covers  the  trigger.  It  also  is  operative  in 
loading  the  gun  on  the  repeating  action. 

Q.  So  that  a  person  removing  that  gun  from  the 
corner  and  turning  around  and  stepping  down, 
leaning  over,  as  I  understand,  to  close  that,  could 
have  the  hand  come  in  contact  with  the  trigger 
physically. 

Mr.  Clausen:  Well,  your  Honor,  we  object  t^ 
that  as  leading  and  suggestive,  and  also  even  going 
beyond  speculative  realms. 

Mr.  Angell:  It  calls  for  a  measurement  and 
that's  all. 

Q.  Physically,  he — his  hand,  would  reach  it,  is 
that  correct?  [489] 

A.     That  is  correct,  yes. 

Q.  Or  he  could  intentionally  have  reached  over 
and  discharged  it,  is  that  correct? 

A.    That  is  true,  yes. 

Q.     It  could  have  been  either  way  ? 

A.     It  could  have  been  either  way. 

Q.  In  your  opinion.  Dr.  Kirk,  assuming  a  man 
six  feet  one  and  a  half  or  two  inches  tall,  and  in 
that  location  where  the  hole  was  cut  and  where  the 
gun  was  discharged,  and  assuming  that  he  was  bent 
over,  as  he  would  be  required  to  be  because  of  the 
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height  of  that  ceiling,  which  was  less  than  his 
height,  and  assuming  that  he  had  reached  into  the 
corner  to  get  that  gun  and  had  turned  around  and 
reached  over  to  close  that  mechanism,  in  your  opin- 
ion could  that  mechanism  have  been — the  gun  have 
been  discharged? 

Mr.  Clausen:  Your  Honor,  we  object  to  that  as 
having  been  asked  and  answered,  and  again  it  is 
far  beyond  the  realm  of  any  evidence  in  this  case. 
In  other  words,  the  only  evidence  in  this  case  shows 
an  intentional  shooting  of  the  trigger — pulling  of 
the  trigger. 

Mr.  Angell:    There  is  no  such  evidence. 

The  Court:  The  objection  will  be  overmiled.  I 
will  allow  it. 

A.  Yes,  it  is  my  opinion  that  could  very  defi- 
nitely have  happened.  [490] 

Mr.  Angell:  Q.  And  you  testified  it  is  your 
opinion  also  it  could  also  be  discharged  by  drop- 
ping it  down? 

A.  It  could  have  been  discharged  by  dropping 
also. 

Mr.  Angell:    Take  the  witness. 

The  Court:    We  will  take  the  recess. 
(Short  recess  taken.) 

Mr.  Angell :  One  more  question  before  cross  that 
I  neglected  to  ask  Dr.  Kirk. 

Q.  Dr.  Kirk,  did  you  examine  Mr.  Houston's 
body  with  respect  to  powder  burns? 

A.    Yes,  I  did. 

Q.    And  did  you  find  powder  burns  there  or  not? 
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A.  Yes;  there  was  a  black  area  about  one  inch 
across  around  the  bullet  hole,  with  some  powder 
scattered  in  a  wider  circle. 

Q.  From  that  can  you  determine  from  your 
knowledge  of  bullets  fired  against  bodies  the  dis- 
tance the  gun  was  from  the  body  at  the  time  of 
firing  ? 

A.  The  gun  was — the  muzzle  of  the  gim  was 
within  one  inch,  but  it  was  not  in  exact  contact. 

Cross  Examination 

Mr.  Clausen:  Q.  Dr.  Kirk,  as  I  understand 
your  testimony,  when  you  aiTived  out  there  you 
made  certain  chest  diagrams  —  not  diagrams,  but 
certain  tests  to  determine  the  alignment  of  the  gun 
with  the  bullet  hole  in  the  celing;  is  [491]  that 
right?  A.     That  is  correct,  yes,  sir. 

Q.  And  the  way  you  figured  it  out,  why,  you 
brought  down,  I  believe  you  said,  a  thread  or  a 
string  was  that,  from  the  bullet  hole  in  the  ceiling? 

A.    Yes. 

Q.  Down  to  the  place  on  the  floor  where  this 
indentation  was  made  which  you  say  was  made  from 
recoil  of  the  rifle ;  is  that  correct  ? 

A.    That's  essentially  correct,  yes. 

Q.  And  that  came  do^^^l  to  a  point  then  that 
you  have  marked  on  this  floorl)oard  as  K-1;  is  that 
right? 

A.  K-1  was  not  an  exact  extension  of  the  string 
because  of  the  offset  in  the  butt  of  the  rifle,  of 
course.  That  is  fairly  close. 
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Q.    An  approximation? 

A.     Yes;  it  was  an  agreement  with  the  position. 

Q.  And,  as  I  understand  your  testimony,  then, 
the  gun  would  have  rested  on  the  floor  of  this  ap- 
proximate point  of  K-1  and  have  been  directed  to 
the  heart  area  of  Mr.  Houston  as  he  would  be  bend- 
ing over  by  reason  of  his  height,  six  feet  something, 
two  inches  or  so,  with  that  gun  pointing  right  at 
his  heart  area  and  the  muzzle  was  at  least  right 
close  to  his  body  within  an  inch ;  isn't  that  correct  % 

A.    Yes,  that  is  coiTect.  [492] 

Q.  And  it  i&  entirely  possible  for  Mr.  Houston 
to  have  intentionally  pulled  the  trigger? 

A.    It  is  possible,  yes. 

Q.  Yes.  At  the  time  that  you  made  this  exami- 
nation and  at  the  time  you  did  this  aligning,  this 
indentation  K-1 — I  am  not  speaking  of  some  slight 
variance  of  five  or  six  degrees,  but,  in  any  event, 
that  was  almost  vertical  to  this  hole  in  the  ceiling; 
is  that  right? 

A.     It  was  in  line  with  the  bullet  flight,  yes. 

Q.    And  almost  vertical  ? 

A.     Just  a  little  off  vertical. 

Q.     Just  slightly  off  vertical;  isn't  that  correct? 

A.     That's  correct. 

Q.  Isn't  it  also  correct,  that  it  being  slightly  off 
vertical  and  having  in  mind  the  height  of  Mr. 
Houston,  that  not  only  was  he  bending  over — not 
only  was  he  bending  over  parallel  to  the  floor  in 
this  fashion  with  this  directed  up  there  against  his 
heart,  but  hj  reason  of  his  height  and  by  reason  of 
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the  fact  that  his  arm  to  come  down  to  the  trigger 
area — for  his  arm  to  come  down  to  that  area,  his 
body  would  have  to  be  bent  over  more  than  parallel ; 
in  other  words,  down  in  this  fashion  as  I  am  bend- 
ing now  (demonstrating)  ? 

A.  Yes,  his  body  would  have  been  horizontal  or 
a  little  bit  more,  yes. 

Q.  Well,  it  would  have  had  to  be  more  from  the 
fact  that  [493]  you  had  this  string  almost  vertical 
and  the  fact  that  the  bullet  came  out  lower  in  the 
back  than  it  went  in  in  the  front;  isn't  that  correct? 

A.  Yes,  that  is  correct;  he  had  to  be  a  little 
bit  more  than  horizontal. 

Q.  Yes.  Now,  these  indentations — I  am  speaking 
of  all  three,  Dr.  Kirk,  that  are  on  this  Exhibit 
which  has  been  marked  Plaintiff's  Exhibit  12 — all 
these  three  indentations  were  made  by  the  gun  rest- 
ing on  the  floorboard  and  the  trigger  pulled;  isn't 
that  right? 

A.  Well,  the  two  that  I  made  were,  but  I  gave 
no  testimony  that  the  other  one  was. 

Q.  I  see.  In  other  words,  none  of  these  so  far 
as  you  know  were  ever  made  by  any  gun  falling 
or  striking  against  the  floor? 

A.     Not  to  the  best  of  my  knowledge,  no. 

Q.  And  so  far  as  you  are  concerned  the  tests 
that  you  made — well,  let  me  ask  it  in  this  way:  So 
far  as  you  are  concerned  the — what  was  that  you 
stretched?  Was  that  a  string? 

A.    A  string  or  a  cord,  yes. 
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Q.  And  who  was  present  when  you  did  that,  Dr. 
Kirk? 

A.  The  last  time  it  was  done,  the  time  it  was 
done  more  correctly,  I  did  it  in  company  with  Mr. 
Bradford. 

Q.  Let  me  ask  you  this  now:  When  that  string 
came  down  from  the  ceiling,  down  to  this  place  that 
has  been  marked  K-1,  [494]  as  you  described,  in 
your  reconstruction  of  the  shooting,  if  this  was  on 
the  floor  and  if  the  gun  was  resting  as  you  say  it 
rested  on  this  K-1  here  from  the  shoulder  pad,  and 
if  Mr.  Houston  was  leaning  over  as  you  reconstruct 
it  like  this  so  that  his  arm  would  touch  the  trigger, 
would  that  string  have  passed  through  the  bullet 
hole  that  you  saw  in  the  body  where  you  reconstruct 
it  in  the  body  of  Mr.  Houston? 

A.  Yes,  it  would  have  passed  essentially  through 
the  bullet  hole. 

Q.  Exactly.  This  explains,  then,  where  the  gun 
was  then  resting  as  you  brought  down  the  string; 
it  was  in  the  center  of  the  passageway,  was  it  not? 

A.  Very  close  to  the  center  of  the  passageway, 
yes. 

Q.  Now,  you  testified  and  I  objected  to  the  testi- 
mony concerning  tests  that  you  made.  Isn't  it  true 
that  despite  the  fact  that  you  tried  to  fire  that  gun 
when  it  was  loaded  and  when  it  was  cocked  by 
dropping  it,  you  could  not  do  it  ? 

A.     No,  it  was  done  once. 

Q.     I  beg  your  pardon? 
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A.     It  discharged  once  by  dropping  it,  by  strik- 
it  on  the  floor. 

When  it  was  cocked  and  loaded? 

No,  when  the  hammer 

I  asked  you  this 


I 


mg 

Q 

A 

Q 

A 

Q 

A 


Oh,  cocked  and  loaded?  I  beg  youi'  pardon. 
Yes. 

It  did  not  discharge  when  it  was  cocked  and 
loaded. 

Q.  And  the  only  time  that  you  could  do  it  the 
other  way,  even  though  you  tried,  was  to  have  it 
discharge  once;  is  that  right? 

A.     That  is  correct;  that's  all  it  was  actually 

4 

done.  I 

Q.  Yes.  Then  to  get  back  to  the  questions  I 
asked  you  first.  Dr.  Kirk:  No  matter  how  many 
times  you  tried  to  discharge  that  gun  when  it  was 
loaded  and  when  it  was  cocked  by  dropping  it,  jar- 
ring it,  giving  it  a  slap  on  the  butt,  on  the  side 
or  in  any  other  direction,  you  never  could  dis- 
charge it? 

A.  That  is  correct;  it  did  not  discharge  when  it 
was  cocked. 

Q.  As  a  matter  of  fact,  the  gun  itself  has  a 
reasonably  strong  trigger  pull,  hasn't  it? 

A.    About  five  pounds,  yes. 

Q.  So  that  answer  to  my  question  is  "Yes";  isn't 
that  correct? 

A.  Yes,  that  is  correct.  That  is  about  a  normal 
trigger  pull  for  that  kind  of  a  rifle. 

Mr.  Clausen:    I  think  that  is  all,  your  Honor. 
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Redirect  Examination 

Mr.  Angell:    Just  one  question,  your  Honor. 

Q.  So  that  the  record  will  be  perfectly  clear  on 
it,  as  [496]  I  understand  it,  you  discharged  the  gun 
once  by  dropping  if? 

Mr.  Clausen :  Object  to  that  as  having  ])een  asked 
and  answered,  your  Honor. 

Mr.  Angell :  I  know,  but  the  record  I  don't  think 
is  clear. 

The  Court:  I  will  give  him  a  record  on  it.  Objec- 
tion overruled. 

Mr.  Angell:  Q.  You  dropped  it  once  when  the 
gun  was  loaded  and  the  trigger  was  not  cocked;  is 
that  correct? 

A.    When  the  hammer  was  not  cocked. 

Q.     That  is  correct;  the  hammer  was  not  cocked. 

A.     It  was  against  the  firing  pin. 

Q.  It  was  against  the  firing  pin;  the  gun  was 
loaded?  A.     That  is  correct. 

Q.  And  the  gun  was  dropped  and  it  discharged 
once  for  you?  A.     That's  right. 

Mr.  Angell :    That  is  aU. 

Mr.  Clausen :    That  is  all,  your  Honor. 

Mr.  Angell:    Call  Mr.  Bradford. 
(Witness  excused.) 

LOWELL  W.  BRADFORD 

called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 
The  Court :    Your  full  name  ? 
A.    Lowell  W.  Bradford. 
Tbe  Court:    Where  do  you  reside?  [497] 
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A.     At  21  North  Carlyn  in  the  City  of  Campbell. 
The  Court:     And  your  business  or  occupation? 
A.     Criminologist. 
The  Court:     Take  the  witness. 

Direct  Examination 

Mr.  Angell:  Q.  How  long  have  you  been  en- 
gaged in  the  profession  as  a  criminologist? 

A.     Since  June  of  1947. 

Q.  And  in  connection  with  your  work  have  you 
been  a  witness  as  an  expert  on  ballistics  and  guns, 
firearms  ? 

A.  Not  ballistics  but  in  connection  with  firearms 
for  identification  and  investigation. 

Q.     What  is  your  present  occupation? 

A.  I  am  presently  employed  by  the  County  of 
Santa  Clara  as  the  director  of  the  laboratory  of 
criminalistics. 

Q.     What  does  that  job  consist  of? 

A.  That  job  consists  of  operating  the  laboratory, 
which  is  the  official  physical  evidence  laboratory 
for  all  of  the  police  agencies  in  the  County  of 
Santa  Clara. 

Q.  Does  that  work  entail  the  examination  of 
firearms  and  their  discharge  ?  A.    It  does,  yes. 

Q.  And  what  experience  did  you  have  before 
you  came  to  that  job  in  the  handling  of  firearms 
and  experience  with  firearms  and  testing  firearms? 

A.     Prior  to  that  job  in  Santa  Clara  County? 

Q.     Yes. 

A.     Prior  to  that  time  I  was  employed  by  the 
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California  State  Department  of  Justice  in  Sacra- 
mento as  state  criminologist  in  their  teclmical  lab- 
oratory. 

Q.  And  in  that  connection  did  you  examine 
guns  and  the  discharge  of  guns? 

A.    I  did,  yes. 

Q.  And  are  you  a  graduate  of  any  technical 
institution'?  A.    I  am. 

Q.    What? 

A.     The  University  of  California  at  Berkeley. 

Q.  Have  you  taken  any  postgraduate  work  of 
any  kind  in  it? 

A.    Yes;  I  took  a  year  as  a  graduate  student. 

Q.    And  were  you  in  the  service? 

A.    I  was. 

Q.  In  the  service  did  you  have  anything  to  do 
with  firearms  and  ballistics?  A.     I  did,  yes. 

Q.  You  were  requested  by  me,  on  behalf  of  Mrs. 
Houston,  were  you  not,  to  go  over  to  the  Houston 
home  on  Miller  Avenue  in  Berkeley  sometime  last 
year?  A.     I  was,  yes. 

Q.     And  what  time  was  that? 

A.  On  one  occasion,  on  March  17th,  at  Dr.  [499] 
Elirk's  office  and  one  occasion,  on  the  19th  of  March, 
at  the  home. 

Q.  And  did  you  go  up  into  the  basement  where 
this  shot  was  fired?  A.    Yes. 

Q.  Which  killed  Mr.  Houston.  And  did  you 
make  an  examination  of  the  condition  of  the  base- 
ment at  the  time  you  went  up?  A.    I  did. 

Q.    Will  you  describe  in  your  own  words  the 
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condition   of   the   area   immediately   adjoining   the 
place  where  the  bullet  was  discharged  from  the 
gim^ 

A.  As  I  recall  it,  I  went  downstairs  into  the 
basement  where  there  was  a  basement  which  had 
substantially  two  sections  to  it — one,  an  area  in 
which  I  could  stand  up,  being  the  paii;  immedi- 
ately adjacent  to  the  entrance  stairway,  and  then 
an  area  in  the  back  end  of  the  basement  which 
had  a  raised  platform  on  it  and  in  which  I  could  not 
stand  erect  and  in  which  there  was  stored  quite 
a  few  miscellaneous  household  items  of  fumitiu'e 
and  other  objects — very  crowded. 

Q.  Now  calling  your  attention  to  Plaintiff's  Ex- 
hibit 1 — will  you  step  down  here  to  the  board,  Mr. 
Bradford — and  directing  your  attention  to  the  mark 
on  there  C-2,  I  will  ask  you  if  your  recollection 
is  that  that  is  about  the  location  of  any  physical 
evidence  there  to  show  where  the  grni  had  been  dis- 
charged. [500] 

A.    I  would  say  that  is  about  the  location,  yes. 

Q.  And  do  you  recall  the  clearance  space  in 
there  in  the  passageway,  if  any? 

A.  I  didn't  measure  it,  but,  as  I  recall  it,  it  was 
sufficiently  close  so  that  I  had  l)e  very  careful  not 
to  rub  against  anything  in  there;  it  was  very 
crowded. 

Q.  And  were  there  any  protruding  or  project- 
ing obstacles  sticking  out  into  that  passageway 
from  the  sides?  A.    Yes,   as  I  recall 

Mr.  Clausen:     Your  Honor,  I  don't  recall  if  I 
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objected  before,  but  I  would  certainly  object  on  the 
ground  that  the   witness   obviously   is   there   days 
after  the  event  to  which  we  are  directing  our  at- 
tention. 

The  Court:  That  goes  to  the  weight  of  the  testi- 
mony, does  it? 

Mr.  Clausen:     That's  right,  your  Honor. 

A.  As  I  recall,  there  were  many  objects  protrud- 
ing in  the  hallway — pieces  of  furniture  principally. 

Mr.  Angell:  Q.  Did  you  notice  a  depression  in 
the  floor  there,  Mr.  Bradford?  A.     I  did,  yes. 

Q.  And  did  you  have  the  gun  with  you  at  that 
time  to  determine  whether  or  not  that  depression 
fitted  the  butt  of  the  gim? 

A.    We  did  have  the  gun  at  that  time,  yes.  [501] 

Q.     Where  had  you  gotten  that  gun  ? 

A.  I  obtained  that  gun,  I — I  believe  it  was  in 
Dr.  Kirk's  possession  at  the  time. 

Q.  And  would  you  recognize  the  gun  if  I  showed 
it  to  you?  A.     I  think  I  would,  yes. 

Q.  I  will  hand  you  Defendant's  Exhibit  B  and 
ask  you  if  that  is  the  gun. 

A.    Yes,  that  looks  like  the  gun. 

Q.    Did  you  take  down  the  numbers  of  the  gun? 

A.  I  believe  I  did.  I  don't  seem  to  have  it  with 
me  here  at  the  present  time. 

The  Court:  Stipulated  this  is  the  gun,  only  to 
identify  it  for  the  purposes  of  the  record? 

Mr.  Angell:    Yes. 

Mr.  Clausen:     Yes,  your  Honor. 
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Mr.  Angell:  All  right.  I  just  wanted  to  clear 
up  that  there  is  no  question  but  that  is  it. 

Q.  Did  you  make  any  tests  at  all  in  connection 
with  Mr.  Kirk  or  by  yourself  to  determine  the  man- 
ner in  which  that  gun  could  be  discharged,  how 
the  gun  could  be  fired  % 

Mr.  Clausen:  I  just  assume,  your  Honor,  when 
my  objection  I  said  runs  through  the  line,  it  in- 
cludes any  such  testimony? 

The  Court:     Let  the  record  so  show. 

A.    Yes,  we  made  tests  together.    [502] 

Mr.  Angell:  Q.  And  those  tests  were  to  deter- 
mine how  that  gun  could  be  fired? 

A.    Well,  that  was  one  of  the  purposes,  yes. 

Q.  Did  you  also  make  any  measurements  to  de- 
termine the  course  of  the  bullet  up  through  the 
ceiling  and  upstairs?  A.    Yes. 

Q.  And  what  did  you  find  the  course  of  the  bul- 
let was? 

A.  Well,  describing  it  briefly,  the  gun  was 
placed  in  the  area  of  the  dent.  The  dent  in  the  floor 
was  used  to  locate  the  butt  of  the  rifle.  The  hole  in 
the  ceiling  of  the  basement  was  used  as  the  other 
reference  point,  and  a  line  was  then  constructed 
between  the  end  of  the  gim,  the  muzzle  end  of  the 
gun  placed  with  its  butt  in  the  dent  in  the  floor;  a 
line  was  direct  with  a  cord  from  the  end  of  the 
muzzle  to  the  hole  in  the  ceiling.  I  then  acted  as 
model  and  placed  my  body  over  the  gun,  and  of 
course  the  string  was  used  at  that  time,  placed  at 
one  side,  to  observe  the  alignment,  and  we  observed 
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that  the  alignment  of  the  gun  left  the  body  in  that 
position  and  with  the  hole  was  a  consistent  align- 
ment, indicating  that  the  bullet  had  passed  through 
the  body  as  it  bent  over  the  muzzle  of  the  gun  in 
that  position. 

Q.  And  did  you  measure  the  deflection  of  the 
Dullet  from  straight  up,  or  perpendicular,  what  de- 
Section  it  was  as  it  went  through  the  ceiling? 

A.     I  made  no  angular  measurement,  no.  [503] 

Q.  You  made  no  angular  measurement.  Did  you 
nake  some  tests  to  detemiine  in  what  manner  that 
^un  could  be  discharged? 

A.     I  made  various  tests,  yes. 

Q.  And  will  you  state  what  the  results  of  your 
tests  were? 

A.  The  first  test  that  I  made  was  a  test  on  the 
trigger  pull,  using  a  trigger  pull  gauge.  I  found 
that  the  gim  did  not  always  discharge  at  the  same 
trigger  pull,  and  the  range  of  variation  was  from 
Pour  and  a  half  to  five  pounds.  It  would  always  fire 
with  five  pounds  pull ;  sometimes  it  required  as  lit- 
tle as  four  and  a  half  pounds.  The  second  test  was 
to  determine  the  effectiveness  of  the  safety  mecha- 
nism, if  any.  And  there  is  only  one  safety  mecha- 
nism on  this  gun,  which  is  kno^vn  as  the  half-cocked 
position.  Shall  I  demonstrate  that? 

Q.    Yes.  Do  you  want  the  gim? 

A,  Yes,  please.  The  firing  pin  has  three  possible 
positions.  One  is  when  it  is  fully  retracted  in  the 
firing  position ;  the  second  when  it  is  let  down  care- 
fully in  what  is  known  as  the  half-cocked  position. 
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In  that  position  the  firing  pin  does  not  lie  on  the — 
the  haninier  does  not  lie  on  the  firing  pin;  there  is 
a  space  between.  The  third  position  is  the  position 
following  firing  when  the  hammer  is  directly  on  the 
pin.  And  that  position  can  also  be  reached  by 
quickly  letting  down  the  hammer — as  the  trigger  is 
pulled,  letting  down  the  hammer  with,  the  thumb 
past  the  half-cocked  position.  This  half-cocked  posi- 
tion is  what  I  referred  to  as  the  safety  [504]  posi- 
tion. It  appears  to  be  in  good  order,  that  being  the 
only  safety  mechanism. 

The  other  tests  that  I  made  had  to  do  Avith  ])eing 
able  to  dislodge  the  hammer  from  the  cocked  posi- 
tion by  striking  first  on  the  left  side  with  a  hammer, 
then  on  the  right  side,  then  on  the  bottom,  then  on 
the  top,  and  then  by  jarring  the  butt.  And  I  found 
that  the  hammer  in  the  fully  cocked  position  would 
not  dislodge  from  any  one  of  those  positions  with  a 
blow. 

The  next  test  was  to  place  in  the  chamber  of  the 
barrel  a  round  of  ammunition  from  which  had  been 
removed  the  bullet  and  the  pow^der,  the  detonating 
cap  or  primer  still  being  in  the  cartridge  case.  The 
hammer  was  let  down  by  using  the  combination  of 
releasing  the  trigger  with  the  thumb  on  the  ham- 
mer, was  let  down  past  the  half-cocked  position,  so 
that  the  hammer  rested  upon  the  firing  pin.  At  that 
point  the  hanmier  spur  was  struck  a  light  blow  with 
a  hammer  and  the  round  in  the  barrel  discharged. 

The  next  test  that  was  made  was  to  place  a  round 
of  ammunition  in  the  chamber,  again  with  the  bul- 
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let  and  powder  removed,  with  the  primer  cap  still 
intact  in  the  cartridge.  The  hammer  was  again  let 
down  past  the  half-cocked  position  to  the  firing  pin, 
and  the  rifle  was  dropped  on  the  floor  butt  first  in 
this  manner  (illustrating).  And  upon  one  of  those 
occasions  the  roimd  discharged  in  the  barrel. 

I  think  that  is  the  extent  of  the  tests  except  that 
I  [505]  examined  it  generally  for  mechanical  con- 
dition and  I  found  that  there  was  a  tendency  for 
the  latch  mechanism  of  the  lever  to  open  rather  eas- 
ily if  any  vibration  or  jar  was  applied  to  the  gmi, 
so  that  it  was  easy  to  place  it  in  a  position  to  open. 

Q.  So  that  if  that  gun  were  pulled  out  of  posi- 
tion with  anything  and  dropped,  it  would  drop  close 
to  that  position,  is  that  correct? 

A.     There  was  a  tendency  toward  that. 

Q.  And  anyone  moving  over  to  close  it  would 
be  leaning  over  the  gun  in  a  stooping  position;  is 
that  correct  ? 

A.  It  would  be  necessary  to  stoop  to  reach  it, 
yes. 

Q.  Then,  as  I  understand  your  testimony,  Mr. 
Bradford,  this  gun  could  be  discharged  either  acci- 
dentally or  intentionally;  is  that  correct? 

A.    Yes,  that  is  correct. 

Mr.  Angell:    That  is  all. 

Cross  Examination 
Mr.  Clausen:    Q.    May  I  ask  you,  Mr.  Bradford, 
a  question?  I  am  referring,  of  course,  to  the  time 
you  went  there — and  I  believe  that  was  about  the 
middle  of  March:  is  that  correct? 
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A.     I  stated  it  was  March  the  19th. 

Q.  All  right.  When  yon  went  there  and  you  ex-' 
aniined  the  basement  down  there  you  saw  plenty  of 
things  stored,  but  you  wouldn't  say  it  was  clut- 
tered, by  any  means,  would  you?  [506] 

A.  No,  I  would  say  it  was  as  neatly  done  as  pos- 
sible for  the  amount  of  material  in  that  space. 

Q.  And  there  was  a  passageway  leading  over  to 
the  point  where  you  saw  the  indentation  in  the 
floor;  is  that  correct? 

A.  There  was  a  place  by  which  one  could  walk, 
yes. 

Q.  Now,  as  I  understand  it,  you  took  and  you 
also  examined  X-rays  of  the  bullet  hole  through  the 
body;  is  that  correct?  A.     That  is  correct. 

Q.  Now,  you  were  here  in  the  courtroom  when  I 
was  asking  Dr.  Kirk  some  questions  al)out  the  path 
of  the  bullet?  A.     Yes. 

Q.     Through  the  body.  A.     That  is  correct. 

Q.  Without  going  through  the  procedure,  your 
answers  I  assume  would  be  the  same  on  that  ? 

A.     Yes,  it  would. 

Q.  Now,  the  tests  that  you  made,  the  tests  that 
you  just  indicated  that  you  made  mth  that  gun  to 
see  about  the  gun  being  fired,  actually  you  didn't 
and  Dr.  Kirk  didn't  use  real  bullets,  did  you? 

A.  By  "bullets"  I  am  not  sure  that  we  both 
mean  the  same  thing. 

Q.  Well,  all  right.  Bullets  that  would  be  the 
kind  of  a  bullet  that  killed  the  deceased.  You  didn't 
use  those,  did  you?  [5071 
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A.  I  am  still  not  sure  whether  we  have  the 
nomenclature. 

Q.  Well,  all  right.  I  will  ask  you  this :  The  kind 
of  bullets  you  used  you  couldn't  kill  anybody  with, 
could  you? 

A.  We  started  out  with  the  type  that  would  kill 
people,  but  we  removed  the  projectile  part,  which  I 
referred  to  as  the  bullet,  and  we  removed  also  the 
powder. 

Q.  Well,  that  isn't  what  I  asked  you,  Mr.  Brad- 
ford. I  asked  you  the  simple  question:  When  you 
made  the  test  with  the  gun  that  you  have  now  dem- 
onstrated to  the  Court  this  morning,  you  didn't  use 
bullets  of  the  land  that  killed  Mr.  Houston,  did 
you? 

A.     We  did  not  use  any  l^ullets. 

Mr.  Clausen:    That  is  all. 

Redirect  Examination 

Mr.  Angell:  Q.  Where  did  you  get  the  shells 
that  you  used  in  the  gun  for  that  purpose,  Mr. 
Bradford? 

A.  They  were  two  rounds  of  .30-. 30  ammunition, 
which,  as  I  recall,  were  removed  from  a  paper  bag 
in  the  basement  of  the  Houston  residence. 

Q.  And  those  were  the  caliber  bullets  that  fitted 
this  gun;  is  that  correct? 

A.     That  is  correct. 

Q.  The  gun  being  Defendant's  Exhibit  B.  And 
what  you  did  was  to  take  these  caliber  bullets  out 
of  that  paper  bag — or  take  the  shells  out  of  the 
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paper  bag,   and  remove  the  bullet;    [508]   is  that 

coiTect?  A.     That  is  correct. 

Q.     The  lead  of  the  bullet? 

A.     The  projectiles  were  removed,  yes. 

Q.  By  the  way,  what  kind  of  bullets  did  you 
notice  in  that  paper  bag,  or  shells? 

A.  The  cartridges  that  I  recall  were  that  there 
were  some  30-06  rounds.  There  were — I  should  say 
cartridges.  There  were  some  shotgun  cartridges  and 
there  were  also  some  .30-.30  cartridges.  That's  all  I 
remember  at  the  present  time. 

Q.  And  would  you  have  any  recollection  of 
about  how  many  bullets  there  were  in  there  ? 

A.  I  can't  recall  except  it  was  a  bag  approxi- 
mately six  inches  in  diameter  and  I  would  judge  it 
had  from  four  to  six  inches  of  depth  with  cart- 
ridges in  it. 

Q.  Calling  your  attention  to  the  powder  burns 
on  the  body,  when  you  examined  the  body  did  you 
see  the  powder  bums? 

A.     I  did  not  examine  the  body  myself. 

Q.     You  did  not?  A.    No. 

Q.  Assuming  that  there  were  powder  burns  on 
the  body,  would  that  indicate  anything  to  you?  Let 
me  mthdraw  that.  Assuming  that  there  were  pow- 
der burns  in  the  area  of  the  wound  where  the  bullet 
entered  the  chest,  would  that  indicate  to  you,  or 
from  that  could  you  determine  how  far  away  from 
[509]  the  body  the  gun  was  when  it  was  discharged 
or  whether  it  was  on  the  body? 

A.     Our  determination  of  the  distance  from  the 
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muzzle  of  the  gun  to  the  target  can  be  made  in 
some  cases  where  there  are  powder  burns,  depend- 
ing upon  what  one  knows  about  the  bums  and  their 
size. 

Q.  If  a  gun  is  right  against  the  body,  would 
there  be  any  powder  bums? 

A.  There  usually  is  no  bum  at  all;  the  only 
thing  that  is  made  in  that  case  is  a  dark  ring 
around  the  edge  of  the  hole  when  the  bullet  enters. 

Q.  And  if  there  are  powder  burns  of  a  substan- 
tial amount,  the  gun  muzzle  would  be  in  what  posi- 
tion? 

A.  The  muzzle  would  have  to  be  removed  from 
the  skin  sufficiently  so  that  the  gases  which  are 
emitted  from  the  gun  would  then  strike  the  outer 
skin. 

Mr.  Angell:    I  think  that  is  all. 

Mr.  Clausen:    No  questions. 

Mr.  Angell:  May  Mr.  Bradford  be  excused  and 
Mr.  Kirk? 

Mr.  Clausen:    Yes,  your  Honor. 

The  Court:    They  may  be  excused. 

Mr.  Angell :  Just  a  minute.  Miss  Hoffman.  There 
is  one  gentleman  here  who  is  in  a  hurry  to  get 
away — Mr.  Robinson. 


WILLIAM  a.  ROBINSON 

called   as   a   witness   on   behalf   of   the   Plaintiff; 
sworn.  [510] 

The  Court:    Your  full  name,  please? 

A.     William  G-.  Robinson. 
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The  Court:    Your  business  or  occupation? 
A.     I  am  a  certified  public  accountant. 

Direct  Examination 

Mr.  Angell:  Q.  Where  are  your  offices,  Mr.j 
Robinson? 

A.    200  Bush  Street,  San  Francisco. 

Q.    And  did  you  have  occasion  to  make  up  a  I 
statement  showing  the  net  worth  or  the  assets  and 
liabilities  of  Mr.  Houston  as  of  February  22,  1954? 

A.     Yes,  I  did. 

Q.  Just  to  huriy  it  along,  did  you  prepare  the 
inheritance  tax  affidavits  and  the  community  prop- 
erty affidavits  and  the  federal  estate  tax  returns? 

A.     Yes,  that  is  correct. 

Q.  And  you  also  prepared,  did  you  not,  a  state- 
ment of  financial  condition  of  William  M.  and 
Charlotte  S.  Houston  as  of  February  22,  1954? 

A.    Yes,  I  did. 

Q.  I  will  show  you  Plaintife's  Exhibit  8  for 
identification  and  ask  you  if  that  is  the  statement 
you  prepared. 

A.    Yes.  That  appears  to  be  the  statement. 

Q.  Now,  with  the  information  contained  in 
there — is  that  the  information  you  had  obtained  for 
the  purpose  of  filing  the  inheritance  tax  affidavit 
and  the  federal  estate  tax  return  ?  [511] 

A.    Yes. 

Q.    And  the  community  property  affidavit? 

A.    Yes. 
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Q.  And  you  prepared  those  from  the  data  which 
you  had  obtained;  is  that  correct?  A.    Yes. 

Q.     And  where  did  you  obtain  that  data? 

A.  That  data  was  obtained  from  records  sub- 
mitted to  me  by  the  law  firm  of  Angell  &  Adams, 
who  were  the  attorneys  for  the  estate  of  Mr.  Wil- 
liam Houston. 

Q.  You  show,  do  you  not,  in  this  return  or 
statement  the  values  put  on  real  estate  in  the 
estate  ? 

A.  Yes,  I  do.  Those  were  the  valuations  arrived 
at  by  the  inheritance  tax  appraiser  in  the  estate  of 
William  M.  Houston. 

Q.  And  all  of  those  figures  appearing  in  this 
statement  were  the  figures  submitted  for  the  official 
purpose  of  the  estate  to  determine  the  inheritance 
taxes,  were  they  not? 

A.  With  the  exception  —  with  the  exceptions 
which  are  noted  in  the  statement  and  its  supporting 
schedule.  In  other  words,  for  example,  with  regard 
to  life  insurance,  it  is  presented  at  its  estimated 
cash  surrender  value,  which  of  course  is  not  a  fig- 
ure that  enters  into  the  inheritance  tax  affidavit. 

Q.  As  to  determining  that  cash  surrender  value, 
where  did  [512]  you  get  the  cash  surrender  value 
for  that  figure? 

A.  Those  are  obtained  from  tables  which  are  a 
part  of  the  insurance  policies. 

Q.    And  you  saw  those  policies? 

A.  I  did  not  in  every  case  see  the  policies,  no. 
Some  of  the  information  I  Q:ot  bv  correspondence 
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with  the  Canadian — with  an  official  of  the  Canadian 
Bank  of  Commerce,  which  had  made  loans  secured 
by  some  of  the  policies,  and  to  a  certain  extent  I 
relied  on  their  records,  which  had  been  obtained  by 
reference  to  the  policies  themselves. 

Q.  The  policies  were  located  at  the  bank,  were 
they  not?  A.    Yes,  they  were. 

Q.  And  in  their  possession,  and  the  bank  gave 
you  the  information  from  the  policies  in  its  pos- 
session? A.     That  is  correct. 

Q.  And  so  far  as  known  to  you,  the  Inheritance 
Tax  Division  of  the  State  of  California  and  the 
Federal  Estate  Tax  Division  tax  returns  have  been 
accepted,  at  least  to  this  point,  by  those  bodies, 
have  they? 

A.  Yes,  apparently,  to  the  best  of  my  knowl- 
edge. 

Mr.  Angel  1:  T  will  now  offer  this  statement  in 
evidence  as  Plaintiff's  Exhibit  8. 

Mr.  Clausen :  Just  a  moment.  Counsel,  may  I  see 
that?  I  just  want  to  make  sure,  Mr.  Robinson,  this 
document  you  have  just  identified  and  held  in  your 
hand.  Plaintiff's  8,  does  not  purport. — I  will  ask 
the  question  this  way:  You  [513]  didn't  prepare 
this  mth  any  audit?  This  is  no  audit,  is  it? 

A.    You  are  correct;  there  was  no  audit  made. 

Q.     And,  as  a  matter  of  fact,  you  didn't  verify  | 
the  records? 

A.  To  the  extent  that  the  entire  tax  affidavit  I 
submitted,  for  example,  as  a  public  record,  I  would 
consider  that  verification. 
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Q.    Well 

A.  It  would  be  a  —  it  would  not  be  a  correct 
statement  to  say  that  none  of  this  information  was 
verified,  no. 

Q.  Then  when  this  statement  under  your  letter- 
head states  here:  ''This  statement  was  prepared 
from  the  records  of  William  M.  Houston  and  Char- 
lotte S.  Houston  and  from  data  compiled  for  the 
purpose  of  probating  the  estate  of  William  M. 
Houston,  deceased,  without  audit  or  other  verifica- 
tion of  such  records  or  data,"  that  is  incorrect? 

A.    I  am  not  sure.  What  is  incorrect? 

Q.  I  am  asking  you — you  just  said  it  was  not 
correct  to  state  that  it  was  not  verified. 

A.  I  said  it  was  not  correct  to  state  it  was  pre- 
pared without  any  verification.  However,  that  state- 
ment there  doesn't  say  it  in  exactly  that  way. 

Q.    Well,  the  statement  I  just  read 

A.  It  states  that  every  item  involved  was  not 
the  subject  of  an  independent  verification. 

Q.  Well,  would  you  find  the  word  ''item"  in 
there  for  me?  [514]  This  is  on  your  letterhead? 

A.     That  is  correct. 

Q.     Is  the  word  "item"  in  there? 

A.  No;  it  is  correct  that,  except  to  the  extent 
that  this  information  was  verified  by  reference  to 
the  data  submitted  in  connection  v/ith  the  inheri- 
tance tax  affidavit,  there  was  no  verification  other 
than  that.  I  see  what  you  are — that  is  what  it  states. 

Q.  Mr.  Robinson,  all  I  want  to  do  is  to  find  out 
what  is  the  situation.  A.    Yes. 
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Q.  I  am  reading  your  own  tyi)ing  here.  It  says 
here:  "The  statement  was  prepared  from  the  rec- 
ords of  William  M.  and  Charlotte  S.  Houston  and 
from  data  compiled  for  the  purpose  of  probating 
the  estate  of  William  M.  Houston,  deceased,  with- 
out audit  or  other  verification  of  such  records  or 
data."  A.     I  say  that 

Q.     Pardon  me. 

A.  That  statement  is  correct  as  it  stands  there, 
and  the  words  "other  verification"  means  that  the 
extent  of  the  verification  was  limited  to  the  exam- 
ination of  the  records  entering  into  the  probating 
of  the  estate,  the  preparation  of  the  inlieritance  tax 
affidavit,  the  preparation  of  the  federal  estate  tax 
return,  and  the  preparation  of  related  income  tax 
returns.  [515] 

Q.  Is  there  any  reason,  Mr.  Robinson,  why  you 
did  not  sign  this? 

A.    I  am  afraid  that  was  simply  an  oversight. 
Mr.  Angell:    Maybe  this  is  a  copy.  j, 

Mr.  Clausen:    No,  that  is  the  original,  unsigned. « 
Mr.  Angell:    Yes,  this  is.  Have  you  any  objection 
to  Mr.  Robinson  signing  it  now? 

Mr.  Clausen:  I  have  no  objection.  I  am  just  try- 
ing to  find  out. 

Mr.  Angell:  Yes,  I  am  sorry  that  I  overlooked 
it.  I  would  prefer  that  it  be  signed.  You  did  write 
this  letter,  didn't  you? 

A.  I  did  write  that  letter,  and  how  it  didn't  get 
signed  was  an  error  in  the  office. 
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Q.  Have  you  any  objection  to  signing  it  here? 
Have  you  got  a  pen*? 

A.     No,  I  haven't. 

Q.  Suppose  I  gave  you  one.  That  certification 
which  you  are  signing,  Mr.  Robinson,  is  the  usual 
certification  of  a  certified  public  accountant  where 
they  haven't  actually  audited  the  accounts  and  veri- 
fied them  by  letters  to  the  people  who  are  shown  as 
debtors  and  the  like  1 

A.  That  and  other  procedures  considered  neces- 
sary for  the  conduct  of  an  audit. 

Q.  The  claims  shown  in  here  against  the  estate 
are  for  [516]  the  most  part  claims  filed  against  the 
estate  and  paid;  is  that  correct? 

A.     That  is  correct. 

Mr.  Angell :    I  now  offer  this  in  evidence. 

The  Court :    It  will  be  admitted  and  marked. 

The  Clerk:  Plaintiff's  Exhibit  8  admitted  and 
filed  in  evidence. 

(Statement  prepared  by  William  G.  Robin- 
son was  admitted  in  evidence  and  marked 
Plaintiff's  Exhibit  8.  ) 

ELLEN  MAY  HOFFMAN 

called  as  a  witness  on  behalf  of  the  plaintiff;  sworn. 
The  Court :    Your  name,  please  ? 
A.     Ellen  May  Hoffman. 
The  Court:    Where  do  you  live? 
A.     1667  Thirty-First  Avenue,  San  Francisco. 
The  Court:    Your  business  or  occupation? 
A.    I  am  a  secretary. 
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The  Court:    Take  the  witness. 


II 


Direct  Examination  ^ 

Mr.  Angell :  I  am  trying  to  find  my  notes  here, 
your  Honor.  They  are  a  little  bit  extensive. 

Q.  Miss  Hoffman,  what  is  your  business  or  occu- 
pation? ^1 

A.     I  am  a  secretary — executive  secretary. 

Q.     And  to  whom  are  you  secretary  now? 

A.  To  the  United  States  manager  of  the  New 
Zealand  Insurance  [517]  Company,  Mr.  Richard 
B.  Masters. 

Q.  He  is  the  gentleman  who  has  testified  here 
before,  is  he?  A.    Yes,  he  is. 

Q.  Were  you  ever  secretary  for  Mr.  Houston 
when  he  occupied  that  position? 

A.    Yes,  I  was. 

Q.  How  long  were  you  a  secretary  of  Mr.  Hous- 
ton? 

A.  I  had  been  secretary  for  Mr.  Houston  a  lit- 
tle more  than  ten  years,  since  about  April,  1943. 

Q.  And  at  the  time  you  went  to  work  for  Mr. 
Houston  as  a  secretary,  was  that  with  the  New 
Zealand  Insurance  Company? 

A.     No,  it  was  not. 

Q.    Who  was  that  with  ? 

A.  That  was  with  the  Fire  Association  of  Phila- 
delphia. 

Q.  And  ever  since  that  time  you  were  continu- 
ouslv  secretnrv  to  Mr.  Honcfon  ^  A.     Yos. 

Q.     To  the  time  of  his  death,  is  that  right? 
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A.    That  is  correct. 

Q.  Were  you  what  would  be  defined  as  a  confi- 
dential secretary? 

A.  Yes,  I  am  personal  confidential  secretary 
and  take  care  of  all  confidential  matters  of  the 
company  as  well  as  the  manager.  [518] 

Q.  And  mail  coming  in  to  Mr.  Houston  marked 
"Confidential"  and  ^'Personal,"  would  it  be  part  of 
your  job  imder  Mr.  Houston's  standing  directions 
with  you  to  open  that  mail  and  see  what  it  was  ? 

A.  I  opened  everything  regardless  of  how  it  was 
marked. 

Q.  And  that  would  be  whether  it  was  marked 
"Personal"  or  "Confidential"  or  not? 

A.  Yes ;  it  didn't  make  any  difference ;  I  opened 
every  envelope  that  was  addressed  to  him. 

Q.  Directing  your  attention  to  the  Friday  be- 
fore Mr.  Houston's  death,  which  would  have  been 
Friday,  February  the  20th;  is  that  correct? 

A.     The  19th. 

Q.     19th.  Did  you  work  on  that  day? 

A.    Yes,  I  did. 

Q.    All  day? 

A.  All  day  and  up  until  about  eight-thirty  that 
night. 

Q.    And  did  Mr.  Houston  work  on  that  day? 

A.    Yes,  he  did. 

Q.    And  what  time  did  Mr.  Houston  leave  ? 

A.    He  left  about  six  o'clock. 

Q.  And  did  you  observe  Mr.  Houston's  manner 
and  demeanor  on  that  day? 
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A.  Yes.  He  was  the  same  as  he  had  been  before, 
his  usual,  jo^i.al  self.  [519] 

Q.  Did  you  notice  any  depression  or  melan- 
cholia ?  A.    No. 

Q.     Or  worry?  A.    No. 

Q.  Did  you  notice  any  difference  in  his  ac- 
tions or  manner  than  he  ever  had? 

A.  No,  there  wasn't  anything  different  about 
his  manner  that  day  than  any  other  day. 

Q.  How  would  you  describe  Mr.  Houston  in  his 
attitude  and  disposition  around  the  office,  just  gen- 
erally, Miss  Hoffman? 

A.  Well,  he  was  a  very  energetic  man.  He  had  a 
job  to  do  and  he  felt  that  he  must  do  it,  and  he  did 
it  very  well;  and  he  was  very  considerate  of  other 
people  and  I  would  say  that  he  was  a  man  with  a 
heart.  | 

Q.  Would  you  describe  him  as  a  nervous  person, 
or  a  man  who  took  his  work  more  or  less  in  stride 
without  too  much  worry  or  show? 

A.  No ;  he  did  things  as  he  came  to  them  and  he 
didn't  worry  about  them  before  he  came  to  them  at 
all.  I  mean  he  took  one  job  and  did  his  work  in 
stride. 

Q.  On  the  afternoon  of  Friday,  the  19th  of  Feb- 
ruary, 1954,  prior  to  Mr.  Houston  leaving  his  office, 
did  Mr.  Houston  have  any  discussion  with  you  as  to 
the  work  for  the  following  week? 

A.  Yes ;  after  five  o'clock  he  was  sitting  in  front 
of  my  desk  and  we  were  talking  about,  oh,  many 
things,  but  he  did    [520]    say  that  he  wanted  to 
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write  a  letter  to  the  head  office  and  he  wanted  to — 
in  that  letter  he  wanted  to  put  forth  his  ideas  for 
the  following  year,  for  the  year  1954.  And  so  I  told 
him  that  if  he  wanted  to  write  that  letter,  that  since 
I  was  coming  in  to  work  the  next  day  anyway,  but 
if  he  wanted  to  come  over  that  I  would  write  the 
letter  and  we  could  get  it  off  in  the  mail  because  we 
have  to  consider  the  airmail  service  to  New  Zea- 
land. It  doesn't  go  every  day  like  it  does  here.  He 
said  no,  that  it  wasn't  that  important;  that  we 
would  write  it  Tuesday.  And  then  of  course  that 
next  week  also  the  annual  statement  on  all  the 
forms  that  must  go  with  that  statement  as  well  as 
the  letters  had  to  be  signed  and  had  to  be  in  the 
mail,  and  that  is  what  we  were  going  to  do. 

Q.  And  he  was  going  to  write  the  home  office  to 
lay  out  the  program  for  business  or  a  suggested 
program  for  1954?  A.     That  is  right. 

Q.    Is  that  correct  ?  A.     That  is  correct. 

Mr.  Angell :  If  your  Honor  please,  I  have  an  at- 
torney here  who  gives  me  a  note  that  he  is  very 
busy.  He  will  be  a  very  short  witness  and  he  asked 
me  if  he  might  be  called  now  because  he  has  an  im- 
portant engagement  back  at  his  office  this  after- 
noon. May  I  withdraw  this  witness  and  put  this 
gentleman  on*? 

Mr.  Clausen:  So  far  as  I  am  concerned,  it  is 
certainly  satisfactory  with  me,  your  Honor.   [521] 

The  Court :    You  may  step  down. 

Mr.  Angell:     Mr.  Levit. 

P 
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BERT  W.  LEVIT 
called  as  a  witness  for  the  Plaintiff;  sworn. 

The  Court:    Proceed- 
Direct  Examination 

Mr.  Angell:  Q.  Mr.  Levit,  what  is  your  busi- 
ness or  profession? 

A.     I  am  a  lawyer. 

Q.     And  where  do  you  reside? 

A.  I  live  at  901  California  Street,  San  Fran- 
cisco. 

Q..  How  long  have  you  been  admitted  to  the  bar 
of  California? 

A.     I  was  admitted  to  the  California  bar  in  1925. 

Q.  And  have  you  practiced  your  profession  here 
in  all  the  courts,  the  state  and  federal  courts,  since 
that  time  ? 

A.  With  the  exception  of  one  year  which  I 
spent  in  Washington  as  a  special  assistant  to  the 
United  States  Attorney  General. 

Q.  Did  you  know  Mr.  William  Houston  in  his 
lifetime?  A.     I  did. 

Q.     And  in  what  capacity  did  you  know  him? 

A.  Well,  I  knew  him  in  a  friendly  way  and  I 
also  knew  him  as  a  client  and  as  an  official  of  or- 
ganizations that  were  also  clients  of  mine. 

Q.  You  do  considerable  insurance  practice,  do 
you  not? 

A.  We  have  a  general  practice,  but  we  do  a  good 
deal  of  [522]  insurance  work,  yes. 

Q.  Have  you  over  the  past  several  years  seen 
Mr.  Houston  both  socially  and  in  a  business  way? 
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A.  Yes.  I  think  I  should  say  that  when  I  say 
* 'socially"  I  don't  mean  that  we  ever  exchanges 
visits  personally  in  our  homes,  or  anything  of  that 
kind,  but  the  fire  insurance  people  do  gather  for 
lunch  not  infrequently  at  certain  places,  certain 
clubs,  and  also  they  occasionally  have  dinners  to 
honor  retiring  meml^ers,  and  also  they  have  annual 
meetings  of  their  associations  which  are  not  infre- 
quently held  out  of  San  Francisco  and  which  con- 
stitute as  much  social  affairs  in  a  w^ay  as  they  do 
business  affairs. 

Q.  In  other  words,  your  social  activities  with 
him  were  in  connection  with  business  primarily;  is 
that  correct?  A.     That  is  correct,  yes. 

Q.  And  then  you  saw  him  in  your  office  and  in 
his  office? 

A.  I  can't  recall  whether  Mr.  Houston  was  ever 
in  my  office,  although  I  think  he  was  on  more  than 
one  occasion.  However,  I  was  in  his  office  on  several 
occasions  when  we  were  handling  matters  for  his 
company. 

Q.  Over  what  period  of  time  had  you  known 
Mr.  Houston  prior  to  his  death? 

A.  Well,  I  don't  remember  exactly  the  year  that 
he  came  here  to  San  Francisco,  but  he  was,  I  know, 
the  manner  of  the  Fire  Association  of  Philadelphia, 
and  I  am  quite  sure  that  I  made  [523]  his  acquaint- 
ance very  shortly  after  he  arrived. 

Q.  Will  you  in  your  own  words  state  for  the 
Court  and  the  record  what  you  observed  as  to  Mr. 
Houston's  demeanor  and  attitude  as  you  saw  him 
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through  those  years,  as  to  whether  he  was  a  happy 

person  or  an  unhappy  person? 

Mr.  Clausen:  Your  Honor,  my  objection  to  this 
same  kind  of  testimony  has  been  made  before.  I 
won't  remake  it  if  it  is  understood  it  runs  to  this 
line. 

The  Court:  Well,  I  allowed  both  sides  consider- 
able latitude  in  that  respect  to  accommodate  the 
case. 

Mr.  Clausen:  All  right,  your  Honor.  May  it  be 
understood  my  objection  runs  to  this  line? 

The  Court:     Let  the  record  so  show. 

A.  Well,  I  would  say  that  as  between  the  two 
classifications  of  being  a  happy  or  an  unhappy  per- 
son, he  always  impressed  me  as  being  a  happy  per- 
son. 

Mr.  Angell:  Q.  Did  you  ever  see  Mr.  Houston 
when  you  would  call  him  depressed,  melancholy  or 
in  a  bad  mental  state? 

A.     No,  sir,  I  never  did. 

Q.  And  would  you  describe  Mr.  Houston  as  an 
extrovert  or  an  introvert? 

A.  Well,  I  wouldn't  say  that  he  was  an  extrem- 
ist on  either  side.  I  didn't  consider — there  is  noth- 
ing that  I  could  put  my  finger  on  to  say  that  I 
would  consider  him  either  one  or  the  other.  [524] 

Q.  But  when  he  was  with  the  insurance  gi'oup 
in  these  insurance  company  activities,  did  he  seem 
to  enjoy  taking  part  in  them? 

A.  Oh,  very  definitely.  He  participated  in  the 
normal  business  gatherings  and  in  the  normal  social 
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gatherings  at  these  meetings,  and  so  far  as  I  was 

able  to  observe,  no  differently  from  anyone  else. 

Q.    Did  you  ever  hear  Mr.  Houston 

A.  He  was  friendly,  I  would  say  that.  He  was 
certainly  a  very  friendly  person  to  those  with  whom 
he  came  in  contact. 

Q.  Did  you  ever  hear  Mr.  Houston  express  any 
desire  or  intent  to  commit  suicide? 

A.     Never. 

Q.  And  did  you  observe  Mr.  Houston's  drinking 
habits  at  the  time  he  was  with  you  and  that  you 
saw  him? 

A.  Well,  I  can't — I  can't  say  specifically  that  I 
remember  ever  seeing  him  take  a  particular  drink. 
I  certainly  would  have  observed  it  had  he  not 
taken  a  drink  when  other  people  were  drinking, 
because  I  have  seen  him  at  these  meetings  when 
people  were  having  a  few  drinks  and  I  observed 
no  difference  between  Mr.  Houston's  habits  in  that 
regard  and  the  others.  And  I  observed  that  these 
people  were  all  quite  sober  people.  In  other  words, 
I  never  saw  Mr.  Houston  at  any  time  under  the 
influence  of  liquor  in  any  degree. 

Mr.  Angell:    That's  all.  [525] 

Cross-Examination 

Mr.  Clausen:  Q.  Just  one  question,  Mr.  Levit. 
Did  you  ever  journey  with  Mr.  Houston  to  Lake- 
view,  Oregon? 

A.    Did  I  ever  go  with  Mm? 
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Q.     Yes,  sir. 
A.     No,  sir,  I  didn't. 
Mr.  Clausen:     That's  all. 

The  Witness :  Thank  you  very  much,  your  Honor. 
The  Court :    It  is  time  for  adjournment  now.  We 
will  take  an  adjournment  until  two. 

(Thereupon  an  adjourmnent  was   taken  to 
2:00  o'clock  p.m.  of  the  same  day.  [526] 

ELLEN  MAY  HOFFMAN 
recalled  as  a  witness  for  the  Plaintiff;  previously 
sworn. 

Direct  Examination — (Continued) 

Mr.  Angell:  Q.  On  the  Friday  before  Mr. 
Houston's  death,  you  have  testified  that  you  worked 
all  that  day  and  so  did  Mr.  Houston,  and  I  will 
ask  you  if  on  that  day  you  observed  Mr.  Houston's 
demeanor  and  manner. 

A.    Yes,  I  did. 

Q.  Was  it  pleasant  or  unpleasant?  Did  it  seem 
as  though  he  was  worried  or  melancholy  or  de- 
pressed in  any  way? 

A.  No,  he  was  himself.  He  was  very  pleasant, 
very  jo^dal. 

Q.  Do  you  know  of  any  appointments  or  ac- 
tivities that  Mr.  Houston  Avas  planning  for  the 
following  week? 

A.  Well,  we  were  going  to  write  that  letter  that 
I  have  mentioned,  and  we  were  going  to  continue 
with  the  signing  of  the  annual  statements  and  all 
the  papers  because  of  tho  fact  that  there  is  a  dead- 
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line  to  meet,  and  if  the  companies  do  not  meet  the 
deadline  they  are  going  to  get  into  difficulty;   so 
those  had  to  be  filed  before  the  end  of  the  week, 
or  in  the  mail. 

Q.  Did  he  have  an  appointment  with  anyone 
that  you  know  of  for  a  meeting? 

A.  Well,  he  was — yes,  he  was  going — on  Wed- 
nesday he  [527]  was  going  to  meet  a  gentleman  that 
was  coming  down  from  Oregon  and  was  going  to 
work  with  the  southern  Oregon  ranches.  And  I 
don't  think  the  other  gentleman  in  southern  Ore- 
gon, he  never  knew  the  man,  so  he  was  going  to 
introduce  him. 

Q.  Now,  on  the  annual  report — did  you  get  out 
any  of  that  annual  report? 

A.  Yes,  I  fill  out  all  the  certificates — applica- 
tions for  certificates  of  authority.  In  other  words, 
that  is  the  company  license  portion.  I  fill  in  those 
forms  myself. 

Q.  Did  you  assist  Mr.  Houston  in  getting  out 
the  forms  and  annual  reports  each  year  in  the 
part  that  he  had  to  do?  A.    Yes,  I  did. 

Q.  And  did  you  observe  anything  different  in 
connection  with  the  annual  report  this  year,  in  the 
one  being  prepared  at  the  time  of  his  death,  and 
any  of  the  years  before? 

A.  He  felt  that — in  comparing  the  figures  that 
he  would  receive  monthly,  he  felt  that  the  report 
was  not  bringing  enough  commissions  into  the  New 
Zealand  Insurance  Company,  and  so  he  went  up  to 
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the  accomiting  department  to  find  out  why,  and  he 
looked  over  the  statements  and  discovered  the 
error,  so  they  had  to  send  about  six  pages  out  to 
the  photograi)her's  to  be  redone,  and  he  was  a  little 
amioyed  at  the  accounting  department. 

Q.    Was  he  depressed  about  it? 

A.    No.  [528] 

Q.    Nervous?  A.     No. 

Q.  Was  it  an  error  in  the  accounting  division 
or  controlling  division? 

A.     It  was  an  accounting  error. 

Q.  Was  it  the  common  habit  or  part  of  his 
duties.  Miss  Hoifman,  to  make  these  adjustments 
and  see  that  the  report  was  in  proper  shape? 

A.  Yes,  because  he  is  the  official  who  signs  the 
annual  statement  form  itself  as  well  as  the  tax 
form  and  he  is  the  individual  held  accountable  by 
the  state. 

Q.  I  think  you  testified  that  you  offered  to  work 
on  the  Saturday  following  to  get  out  anything  he 
needed;  is  that  right?  A.    Yes,  that  is  true. 

Q.    At  any  time,  say  the  last  several  weeks  be- 
fore Mr.  Houston's  death,  did  you  notice  any  par-  , 
ticular  nervousness  or  any  depressive   or  morose 
attitude  or  feeling?  A.     Oh,  no,  no. 

Q.     Anything  different  than  you  always  saw  in  . 
Mr.  Houston?  ( 

A.  No,  he  was  as  pleasant  as  usual,  was  cordial 
to  everyone. 


I 
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Q.  Did  Mr.  Houston  ever  complain  to  you  or 
state  that  he  had  any  financial  difficulties? 

A.     No,  no. 

Q.     Or  any  other  kind  of  difficulties'? 

,,     A.     No.  [529] 

I' 

Q.    Did  he   ever  make   any   statement   that  he 

would  do  away  with  himself,  or  commit  suicide,  or 

that  he  felt  as  though  he  wanted  to,  or  anything 

of  that  kind? 

A.    I  never  heard  him  make  such  a  statement. 

Q.  Do  you  know  whether  Mr.  Houston  was  of- 
fered the  presidency  of  any  company,  insurance 
company,  shortly  before  his  death? 

A.    Yes,  he  was. 

Q.    What  company  was  that? 

A.    Fire  Association  of  Philadelphia. 

Q.     And  what  did  he  say? 

A.  He  said  that  he  was  refusing  the  presidency 
because  he  felt  the  Pacific  Coast  was  the  best  place 
to  live  and  that  he  had  made  a  commitment  to  the 
New  Zealand  Insurance  Company  that  he  intended 
to  keep. 

Q.  Were  you  in  the  office  when  directors  and 
officers  of  the  New  Zealand  Insurance  Company 
would  come  from  New  Zealand  and  meet  here  or 
be  here  with  Mr.  Houston?  A.    Yes. 

Q.  Did  you  have  occasion  to  be  present  when 
they  were  in  discussions  or  observe  any  activities 
together? 

A.    Yes,  because  I  met  all  of  them. 
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Q.  And  what  was  their  attitude  as  you  ob- 
ser\'ed  it  toward  Mr.  Houston"? 

A.  Oh,  they  were  always  very  cordial,  veiy 
friendly.  In  fact,  they  didn't  come  here  in  an  ac- 
tual company  capacity.  The  [530]  only  one  who 
came  here  in  an  official  capacity  was  the  general 
manager;  the  others  came  here  merely  passing 
through  the  United  States. 

Q.  Under  the  form  of  corporation  which  the 
New  Zealand  Insurance  Company  was  fonned,  the 
managing  director  is  such  traveling  wherever  he 
is  in  the  world;  isn't  that  true? 

A.     That  is  correct. 

Q.  And  did  you  ever  notice  any  shells  of  any 
kind  in  Mr.  Houston's  desk? 

A.  Yes,  he  kept  them  in  the  bottom  of  one  of 
the  drawers  where  he  kept  the  blank  checks. 

Q.  You  had  a  chance  to  observe  Mr.  Houston's 
drinking  habits?  A.    Yes. 

Q.    Where  would  you  be  on  occasions? 

A.  Oh,  well,  there  were  various  social  occasions, 
such  as  Christmas  parties  or  maybe  company  ban- 
quets, something  like  that. 

Q.  And  at  such  times  as  you  ever  saw  Mr. 
Houston  drink,  would  you  state  in  your  own  words 
how  many  would  you  say  he  took? 

A.  Oh,  he  might  have  one  or  two  diinks,  maybe 
three. 

Q.    Did  you  ever  see  him  intoxicated? 

A.    No,  I  have  never  seen  him  intoxicated  and 
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never  seen  him  to   the   point  he   couldn't  handle 

himself. 

Q.    Did  you  ever  see  him  when  he  couldn't  walk 
straight  or  talk  straight?  [531] 
1^ .   A.    No,  I  never  did  see  him  falter  in  his  walk  or 
hear  him  falter  in  his  speech. 

Q.  Do  you  know  whether  Mr.  Houston  was  plan- 
ning to  take  a  trip  to  Honolulu  ? 

A.  Yes,  he  was  planning  to  go  to  Honolulu  on 
the  Lurline  and  he  was  taking  Mrs.  Houston  with 
him. 

Q.  I  will  show  you  a  letter  dated  December 
10th,  1953,  or  a  carbon  copy  of  one,  and  I  will  ask 
you  if  you  wrote  that  letter — the  original  of  that 
letter,   of  that  carbon. 

A.     Yes,  I  wrote  that  letter. 

Q.  And  did  you  there  make  reservations  for  a 
trip  on  May  24tli  on  the  Lurline  for  Mr.  and  Mrs. 
Houston  to  go  to  Honolulu  ? 

A.  I  had  made  the  reservations  earlier,  but  this 
was  the  deposit  for  the  reservations. 

Q.     You  had  made  the  reservations  already? 

A.     That  is  correct. 

Q.     And  did  those  reservations  remain  in  effect 
i    until  after  Mr.  Houston's  death? 
I        A.     Yes,  until  February  24th  when  I  called. 

j       Q.     And  then  did  you  get  the  refimd  from 

I       A.    Yes,  and  we  received  a  refund  on  March  5th, 

\    1954. 

i 

Q.  And  will  you  for  the  record  explain  these 
pencil  and  ink  memos  here  which  do  not  constitute 
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part  of  the  record,  just  so  it  ^^all  be  clear  in  the 

record  ? 

A.  Well,  I  had  a  marking  up  here  on  the  upper 
right-hand  [532]  corner  to  attach  to  the  suspense 
file,  because  this  letter  being  wi'itten  on  December 
10th  and  enclosing  $50.00  deposit  toward  another 
file,  and  I  wanted  to  be  sure  that  it  would  come  up 
in  suspense  so  we  would  be  sure  to  pick  up  the 
tickets,  and  I  had  it  marked  first  for  2/10,  and 
then  I  had  changed  it  to  March  10th,  or  3/10,  as 
I  have  it  here. 

Q.     That  was  follo^vup  to  get  the  ticket? 

A.  That  was  a  follown^ip  to  be  sure  to  get  the 
tickets.  Then  I  had  this  marked  as  "General  file," 
which  meant  it  was  going  to  the  regular  general 
file.  And  then  I  have  explained  before  what  I  did 
on  February  24th,  1954,  and  a  refund  received 
March  5th,  1954.  And  I  don't  know  what  this  other 
pencil  mark  on  here  means,  but  it  is  my  writing. 
It  looks  like  "NAG"  or  something. 

Mr.  Angell:  I  ask  that  this  go  into  evidence  as 
Plaintiff's  next  in  order. 

The  Court:  Let  it  be  admitted  and  marked  next 
in  order. 

The  Clerk:    Plaintiff's  Exhibit  14. 

(Letter  dated  December  10,  1953,  received  in 
evidence  and  marked  Plaintiff's  Exhibit  14.) 


Mr.  Angell:    I  think  that  is  all. 
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Cross-Examination 

Mr.   Clausen:  Q.     Miss  Hoffman,   did  you  ever 
obsei've  Mr.  Hou.ston  at  Lakeview,   Oregon? 

A.    No,  I  did  not  go  up  to  Lakeview.  [533] 

Mr.  Clausen:    That  is  all. 

Mr.  Angell:    No  further  questions. 

Mr.  Utley. 

HARRY  A.  UTLEY 
called  as  a  witness  on  behalf  of  the  Plaintiff ;  sworn. 

The  Court:    Your  full  name,  please? 

A.     Harry  A.  Utley. 

The   Court:     Spell  your  last  name. 

A.    U-t-1-e-y. 

The  Court:    Where  do  you  reside,  Mr.  Utley? 

A.    Lakeview,  Oregon. 

The  Court:    Your  business  or  occupation? 

A.    Yes.  I  am  in  the  real  estate,  farming  and 
timber  business. 

The  Court :    How  long  have  you  been  so  engaged  ? 

A.     About  fifty  years. 

The  Court:     Take  the  witness. 

Direct  Examination 
Mr.  Angell:     Q.     How  long  have  you  lived  in 
Lakeview,  Oregon?  A.     Since  1908. 

Q.     How  old  are  you  now,  Mr.  Utley? 
A.    Past  72. 

Q.    Did  you  raise  a  family  in  Lakeview? 
A.    Yes.  [534] 

Q.    And  your  home  is  there? 
A.    That's  right. 
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Q.  And  wliere  is  your  home  located  in  Lake- 
view? 

A.  It  is  in  Goldmore  Terrace,  about  a  mile  and 
a  half  north  of  Lakcview  in  a  subdivision. 

Q.  And  will  you  just  tell  briefly,  what  kind 
of  a  home  is  that,  Mr.  Utley?  What  is  it  built  of? 
Describe  the  home. 

A.  Well,  it  is  a  lar^e  rock  home,  heated  with 
a  natural  hot  water  from  a  geyser  and  it  has  fifteen 
rooms.  It's  a  very  lovely  home. 

Q.  Do  you  have  a  projection  room  there  to  show 
pictures  and  to  entertain  in? 

A.  Yes,  I  have  a  big  party  room  in  the  base- 
ment. 

Q.  And  during  the  course  of  years  have  you 
entertained  people  coming  to  Lakeview? 

A.    Lots  of  hunters  and  fishermen. 

Q.     Through  all  the  years? 

A.     Through  all  the  years. 

Q.  Will  you  just  describe  the  location  of  that 
home  with  respect  to  Goose  Lake  and  the  farms 
that  you  are  interested  in  down  in  the  valley  there? 

A.  Well,  it  is  rather  up  on  a  hill  and  overlooks 
our  Hunters  Hot  Springs,  and  there  is  some  lakes 
there  that  have  lots  of  honker  geese  on  the  year 
aroimd,  and  it  overlooks  the  valley,  and  down  at 
the  south  is  Goose  Lake,  which  is  partly  [535]  in , 
Oregon  and  partly  in  California. 

Q.  Looking  doA\Ti  over  that,  is  there  a  large 
ranch  of  which  you  were  one  of  the  owners? 
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Q.    What  is  that  ranch? 

A.     The  Bernard  Ranch  right  joining  the  hotel. 

Q.     How  big  a  ranch  is  that  ?  A.     800  acres. 

Q.  And  during  the  years  that  you  have  been 
there  you  have  had  many  guests  there,  have  you 
not,  at  your  place? 

A.  Lots  of  guests  during  hunting  season  and 
fishing. 

Q.    What  are  your  business  activities  there  ? 

A.  I  am  in  the  real  estate  and  insurance  busi- 
ness and  do  a  lot  of  timber  work. 

Q.  And  are  you  in  any  way  connected  with  the 
Savings  &  Loan  Association  there? 

A.  Yes,  we  have  a  Federal  Savings  &  Loan — 
Lakeview  Federal  Savings  &  Loan. 

Q.    What  is  your  relationship  with  that? 

A.    We  just  have  it  in  our  office. 

Q.    When  you  say  "we"  who  do  you  mean? 

A.     My  partner  and  I. 

Q.  That  is  a  Federal  Savings  &  Loan  organized 
under  federal  statute,  is  that  right? 

A.     That's  right.  [536] 

Q.    Home  Loan  Bank  Act? 

A.    That's  right. 

Q.  Have  you  any  other  activities?  Are  you  iden- 
tified with  any  corporations? 

A.    Yes,  several. 

Q.  Will  you  just  state  briefly  and  quickly  what 
they  are? 

A.  The  Southern  Oregon  Ranches  is  a  separate 
ranch  deal  that  I  am  interested  in  mth  some  other 
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California   men   and   we    raise    cattle — pure    bred 

Hereford  cattle. 

Q.     T-Bone  Ranch? 

A.  T-Bone  Ranch,  and  the  Southeni  Oregon 
Ranch. 

Q.  And  was  Mr.  Houston  associated  with  you 
prior  to  his  death  in  the  T-Bone  and  the  Southern 
Oregon  Ranches?  A.     That's  right. 

Q.  And  did  you  make  money  out  of  those 
ranches?  A.    Yes,  we  did  all  right. 

Q.  And  could  you  just  tell  us — in  one  year  you 
made  a  very  good  sum  there,  did  you  not,  in  grain'? 

A.    Yes. 

Q.    Which  ranch  was  that? 

A.     That  is  the  Southern  Oregon  Ranch. 

Q.  And  about  what  did  you  produce  out  of  that 
ranch?  A.    Grain  principally. 

Q.  Yes,  but  how  much?  How  much  of  a  crop 
did  you  take  off? 

A.     Oh,  about  a  $12,000  crop.  [537] 

Q.     And  what  did  you  pay  for  the  ranch? 

A.     21,000. 

Q.  And  were  you  planning  to  expand  the  opera- 
tions at  all  at  the  time  of  Mr.  Houston's  death?     - 

A.     Yes,    we    had   plans    on    buying    any    other 
ranch  that  was  cheap  aroTind  there  that  we  thought ' 
was  a  reasonable  buy  and  expanding. 

Q.  Did  you  have  any  ranch  in  particular  in 
mind  that  you  were  discussing  with  Mr.  Houston? 

A.    Yes. 

Q.    Just  prior  to  to  his  death? 
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A.     Several  other  ranches. 

Q.     Can  you  name  one  or  two  of  those*? 

A.  Well,  we  were  going  to  buy  the  Laird  Ranch 
in  Warner  Valley.  That  is  just  east  of  Lakeview. 
I  think  it  was  about  $225,000  and  Mr.  Houston  was 
going  in  along  with  us  on  the  deal. 

Q.  And  were  you  present  when  he  made  ar- 
rangements for  the  financing  of  a  part  of  that 
ranch  ^ 

A.  Yes;  he  called  his  father  in  Denver  and  was 
able  to  get  at  least  $30,000. 

Q.  When  did  you  first  meet  Mr.  Houston  up  at 
Lakeview?  A.    At  Lakeview? 

Q.    Yes. 

A.  Oh,  I  don't  know.  It  is  about  ten  years  ago. 
He  was  [538]  with  the  Fire  Association — manager 
of  the  Fire  Association,  and  he  liked  to  hunt  and 
fish,  and  I  invited  him  up  there. 

Q.  You  also  have  an  insurance  business,  have 
you  not,  in  connection  with  your  business? 

A.    Yes. 

Q.  That  is  the  largest  insurance  business  in 
and  about  that  place,  is  it? 

A.    It  is  the  largest  in  Lake  County,  yes. 

Q.     So  you  met  Mr.  Houston  in  connection  with 
insurance;  is  that  right? 
I      A.     That's  right. 

!      Q.     Through  the  years  after  you  first  met  him, 
\  did  your  association  develop  so  that  you  spent  more 
'  time  together  or  less? 
}     Q.    What  was  that  question  again? 
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Q.  Through  the  years  after  you  met  Mr.  Hous- 
ton and  piior  to  his  death,  did  your  j-elationship 
become  closer  or  further  away?  Did  he  come  to 
spend  a  good  deal  of  time  with  you  when  up  there? 

A.     Oh,  yes,  we  became  very  close  friends.  He 
loved  to  hunt  and  fish,  and  so  did  I  and  he  loved 
horses  and  rode  them  and  we  hunted  deer  horse- ^| 
back,  and  everything  that  he  liked  to  do,  seemingly 
I  liked  to  do,  and  so  we  was  great  friends  and  pals. 

Q.    Was  he  often  a  guest  in  your  home?  [539] 

A.    Yes,  veiy  often. 

Q.  And  what  did  your  family  consist  of,  Mr. 
Utley,  at  that  time  during  the  earlier  years  when 
he  was  up  there?  Who  was  there  in  the  house? 

A.     I  have  a  son  and  two  daughters. 

Q.     Two  daughters? 

A.     Two  daughters. 

Q.     Just  give  their  names,  if  you  will. 

A.  Virginia  Wilkerson  is  one,  and  Phyllis 
White  is  my  oldest  daughter. 

Q.    Your  son?  A.    Bob  Utley. 

Q.    Robert?  A.    Robert  Utley. 

Q.    What  business  is  he  engaged  in? 

A.     He  is  in  the  insurance  business. 

Q.    x\nd  where?  A.    In  Portland. 

Q.  And  do  you  knovr  what  company  he  works 
for,  if  any? 

A.  Yes,  he  works  on  the  estate  work  for  the 
Canadian  Life  Insurance  Company. 

Q.  I  ^^ill  show  you  Defendant's  Exhibit  C 
which  is  an  application  for  a  life  insurance  policy, 
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which  application  is  dated  Portland  5,  Oregon,  18 
September  1953,  and  I  will  ask  you  if  the  signa- 
ture appearing  on  the  lower  lefthand  side  of  that 
as  a  [540]  witness  to  the  signature  of  Mr.  Houston 
on  that  application  was  your  son. 

A.     That's  my  son  Robert. 

Q.  Were  your  children  in  the  home  there 
through  the  years  when  Mr.  Houston  used  to  come 
up  and  stay  with  you?  A.     Yes. 

Q.    And  was  Robert  among  them? 

A.    Yes,  often. 

Q.  Did  he  ever  accompany  you  and  Mr.  Hous- 
ton on  trips? 

A.     Yes,  lots  of  hunting  trips. 

Q.  And  you  have  stated  that  you  used  to  have 
a  great  many  guests  up  there.  Referring  now  to 
the  times  when  Mr.  Houston  was  up  there,  will 
you  state  very  briefly  some  of  the  .guests  that  you 
had  in  your  home  when  Mr.  Houston  was  there? 

A.  At  one  time  I  remember  we  had  Robert 
Noyes  of  the  Crown  Zellerbach  Paper  Company. 
"We  had  Robert  McCormick.  His  father  was  of  the 
McCormick  Steamship  people.  Jack  Meyer  of 
Meyer  &  Frank  in  Portland,  and  Paul  Weyer- 
haueser  of  Weyerhaueser  Timber  Company.  They 
would  come  down  about  every  year  and  go  hunting 
with  us,  and  many  others. 

Q.     Douglas  McKay? 

A.    Yes,  Douglas  McKay. 

Q.    What  is  his  present  position? 
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A.  He  was  the  governor  when  he  was  down 
there. 

Q.     Governor  Hall?    [541] 

A.     Governor  Hall. 

Q.     Justice  Douglas? 

A.     Yes,  Justice  Douglas. 

Q.  Did  you  have  some  attorneys  there  from 
Eureka,  California? 

A.  Yes,  Hoover  and  Goodwin — ^they  are  attor- 
neys from  Eureka — and  Riidy  Abrahamson  who 
runs  the  White  House  there — it  is  a  large  store 
in  Eureka.  They  fly  up  there  every  year  and  go 
duck  hunting  with  us. 

Q.  And  would  you  have  Mr.  Houston  stay  all 
night  in  your  home  on  many  occasions? 

A.     Oh,  yes. 

Q.  And  he  also  acquired  a  cabin,  did  he  not, 
right  out  near  one  you  had? 

A.     That's  right. 

Q.     Near  the  fishing? 

A.     That's  right. 

Q.     What  river  is  that  on? 

A.     On  Sprague  River. 

Q.    And  how  far  apart  were  your  cabins? 

A.    About  a  mile. 

Q.  Would  you  see  a  great  deal  of  each  other 
when  you  were  out  there  both  occupying  those 
cabins  ? 

A.  Yes,  we  hunted  and  fished  together  all  the 
time. 
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Q.  And  do  you  know  whether  Mr.  Houston 
brought  guests  up  from  here  to  his  place?  [542] 

A.    Yes,  quite  a  few  guests. 

Q.    Mrs.  Houston  and  the  daughters? 

A.     That's  right. 

Q.    And  Don  Campbell'?  A.    Yes. 

Q.    Was  he  in  your  place  many  times'? 

A.    Many  times. 

Q.  And  did  Mr.  Houston  ever  bring  his  insur- 
ance agents  of  the  New  Zealand  Insurance  Com- 
pany up  there? 

A.  Yes,  he  has.  He  had  Sir  James  Gunson  from 
New  Zealand  with  him  at  one  time. 

Q.  And  he  is  one  of  the  directors  of  the  New 
Zealand  company*? 

A.  He  is  chairman  of  the  board  of  New  Zealand 
Insurance  Company. 

Q.  And  they  went  all  around  and  himting  and 
fished  from  your  house? 

A.    Yes,  we  hunted  and  fished  together. 

kQ.     Entertained  them  socially  at  social  events? 
A.    Yes,  sir. 

Q.  Did  you  see  that  Mr.  Houston  acted  any 
different  on  those  occasions  with  respect  to  drink- 
ing than  he  did  when  Sir  Dennison  wasn't  there? 

A.     No,  just  the  same. 

Q.  You  recall  the  incident  of  an  automobile  ac- 
cident that  was  mentioned,  or  do  you  remember 
that  Mr.  Houston  had  an  [543]  automobile  ac- 
cident ? 
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A.  He  mentioned  it  to  me  but  I  didn't  know  any 
I)articiilars. 

Q.  At  the  time  of  that  accident  did  Mr.  Hous- 
ton have  a  number  of  insurance  men  up  there  at 
Lakeview  with  him? 

A.  Yes,  he  had  some  agents — one  agent  from 
the  South  that  had  a  new  Cadillac  and  he  was  tak- 
ing him  around  a  lot  showing  him  the  country, 
and  it  was  all  so  different  down  in  Georgia. 

Q.    Were  other  agents  there  at  that  time,  too? 

A.    Yes. 

Q.  You  had  great  opportunity  to  observe  Mr. 
Houston,  did  you  not,  as  to  whether  he  was  a  happy 
person  or  an  unhappy  person? 

A.     Oh,  yes. 

Q.  Would  you  describe  for  the  Court  just  how 
you  could  classify  Mr.  Houston  with  respect  to 
whether  he  was  depressed  or  morbid  or  a  person 
worrying  ? 

A.  Well,  he  was  always  a  veiy  cheery  person. 
He  always  had  something  doing.  He  was  always 
active  and  he  always  had  some  plans  on  going 
sage  hen  himting  or  duck  hunting  or  deer  himting. 
He  was  a  very  cheery  and  thorough  business  man. 

Q.  And  did  you  ever  see  anything  in  the  nature 
of  a  Dr.  Jekyll  and  Mr.  Hyde  in  Mr.  Houston, 
would  you  say?  A.    'No,  no. 

Q.  And  how  did  he  dress  when  he  came  up 
there  ? 

A.  Well,  he  always  come  up  during  the  round- 
up and  we  all  put  on  our  jeans  and  five   gallon 
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hats  and  of  course  entered  [544]  right  in  with  the 
spirit  of  the  occasion.  And  he  was  usually  there 
when  the  Four-H  boys — when  the  Rotary  Club 
would  sell  the  Four-H  stock,  and  we  bid  in  some 
of  those  choice  steers  at  two  or  three  times  what 
they  were  worth  just  so  the  kids  would  get  a  big 
price  for  their  stock.  We  had  a  lot  of  fim  doing  it. 

Q.  And  did  Mr.  Houston  kind  of  enter  into  the 
spirit  of  the  affairs  there  that  he  went  to  with 
you?  A.    Yes. 

Q.  Would  you  say  that  he  acted  the  same  or 
different  than  other  people  that  were  joining  in 
those  activities? 

A.     No,  he  usually  fit  into  the  occasion. 

Q.    Did  you  ever  see  him  wear  a  coonskin  cap  ? 
i   A.    No.  Lots  of  big  five  gallon  hats. 

Q.    What  would  you  call  them?  Cowboy  hats? 

A.     Cowboy  hats. 

Q.    What  were  they?  Stetsons?  A.    Yes. 

Q.  Did  they  have  a  name  for  them?  Five-H 
Stetson  or   something? 

A.     Oh,  I  don't  know. 

Q.  You  don't  know  the  name.  Do  you  remember 
the  incident  of  Mr.  Houston  firing  a  revolver  in 
your  office? 

A.  Yes,  one  time  up  with — ^he  had  a  .22  with 
1  some  blank  shells  and  he  came  in  the  office  with 
I  some  of  his  friends  from  San  [545]  Francisco  and 
i  he  fired  the  gim  off  just  for  the  fun  of  it  in  the 
t  office.  They  all  knew  he  was  there. 

Q.     He  fired  it  as  a  salutation,  a  greeting? 
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A.     That's  it. 

Q.     That  he  had  arrived? 

A.  Yes.  We  were  all  having  a  lot  of  fun  about 
it. 

Q.    And  that  was  all  in  a  joking  spirit,  was  it? 

A.     That's  right. 

Q.  What  was  the  last  time  you  saw  Mr.  Houston 
alive  ? 

A.  Well,  I  think  that  he  and  I  brou2:ht  the 
horses  down  in  the  fall  of  the  year  to  Berkeley. 

Q.  And  that  is  the  last  time  you  saw  him  before 
his  death? 

A.    I  think  we  had  two  trailers  and  the  horses. 

Q.  At  that  time  you  saw  nothing  unusual  or 
different  in  his  manner  or  in  his  spirit? 

A.    No. 

Q.  Had  you  communicated  with  him  by  phone  at 
all  between  them  and  the  date  of  February  22, 
1954? 

A.  Well,  I  was  on  a  tiip  to  South  America 
when  he  passed  away. 

Q.  Oh,  I  see.  You  got  married,  didn't  you,  and 
you  were  gone?  When  you  came  back  to  San  Fran- 
cisco from  that  trip  were  you  entertained  here  by 
Mr.  Houston? 

A.     No,  he  passed  away  when  I  was  in  Brazil. 

Q.  And  all  the  years  that  you  knew  Mr.  Hous- 
ton had  you  ever  [546]  seen  him  drunk? 

A.    No. 

Q.    Bid  you  ever  see  him  under  the  influence  of  " 
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liquor  to  the  point  where  he  staggered  or  was  in- 
coherent '? 

A.  No.  We  had  social  drinks  together  but  he 
always  could  handle  himself  with  wonderful  shape. 
I  never  saw  him  where  he  couldn't. 

Q.  By  the  way,  Mr.  Robert  Utley 's  wife  used 
to  work  for  Mr.  Houston,  didn't  she,  before  they 
were  married'? 

A.     That's  right.  When  he  was  to  the  war. 

Q.  While  he  was  off  in  the  service  Mr.  Robert 
Utley's  wife  came  down  and  worked  for  Mr.  Hous- 
ton, is  that  right? 

A.     That's  right. 

Q.  You  said  you  were  associated  with  Mr. 
Houston  in  these  farming  ventures  and  that  you 
had  planned  and  were  planning  to  expand  those 
activities;  is  that  right? 

A.     That's  right. 

Mr.  Angell:     I  think  that  is  all. 

Cross  Examination 

Mr.  Clausen:  Q.  Mr.  Utley,  do  you  drink  your- 
self? A.     Occasionally,  yes. 

Q.     Seldom,  is  that  right? 

A.     Just  once  in  a  while. 

Q.     The  girl  who  testified  by  deposition  in  this 
lease,  Virginia  Wilkerson — is  she  your  daughter? 
i    A.     That's  right. 

Q.  And  your  home  is  across  the  street,  is  it  not, 
from  a  so-called  Hunter's  Lodge? 
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A.    Near  Hunter's  Lodge. 
Mr.  Clausen:    That  is  all. 

Mr.  Angell:    That  is  all.  Thank  you  very  much. 
Mr.  Taylor. 

EVANS  M.  TAYLOR 
called  as  a  witness  on  behalf  of  the  plaintiff ;  sworn. 

The  Court:     Q.    Your  full  name? 

A.     Evans  M.  Taylor. 

Q.    And  where  do  you  reside? 

A.     In  Piedinont. 

Q.    And  your  business  or  occupation? 

A.    Attorney. 

The  Court:    Take  the  witness. 

Direct  Examination 

Mr.  Angell:     Q.     You  are  an  attorney,  are  you 
not  ?  A.    Yes. 

Q.    Where  is  your  office? 

A.    311  California  Street. 

Q.     Vriiat  is  the  fiiin  name? 

A.     Thornton  &  Taylor. 

Q.    And  Mr.  Thornton  is  an  old,  old  member  of 
this  bar  who  passed  away  a  short  time  ago ;  is  that 
right?  [548]  A.     That's  right. 

Q.    And  how  long  have  you  been  admitted  to  the 
bar  of  California,  Mr.  Taylor? 

A.     Some  25  years  or  more. 

Q.    And  practiced  nght  here  in  San  Francisco? 

A.    Yes,  sir. 
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Q.  Admitted  to  all  the  courts  of  the  State  of 
California  and  Federal?  A.     Yes. 

Q.    You  are  an  officer  of  this  court? 

A.     That's  right. 

Q.    Did  you  know  Mr.  Houston*? 

A.     Yes,  sir,  I  did. 

Q.    And  when  did  you  first  meet  him? 

A.     I  would  think  probably  10  or  12  years  ago. 

Q.     And  in  what  capacity  did  you  meet  him? 

A.  Well,  at  that  time  I  believe  he  was  associ- 
ated with  the  Fire  Association  of  Philadelphia,  and 
our  firm  for  many  years  had  represented  that  com- 
pany as  well  as  a  number  of  others. 

Q.  In  the  course  of  the  years  from  when  you 
first  met  him  up  to  the  time  of  Mr.  Houston's 
death,  did  you  see  him  during  those  years  fre- 
quently? A.    Yes,  I  did. 

Q.  And  would  that  be  socially  or  in  business 
matters?  A.     In  both  matters.    [549] 

Q.     And  you  attended  social  functions  mth  him? 

A.    Yes,  I  did. 

Q.    Were  you  ever  in  his  home? 

A.     I  have. 

Q.    You  know  Mrs.  Houston? 

A.     I  do,  yes. 

Q.    And  what  family  have  you? 

A.     I  have  a  wife  and  a  son  and  a  daughter. 

Q.  And  did  you  have  Mr.  and  Mrs.  Houston 
in  your  home? 

A.     They  have  been  in  my  home  on  occasions. 

Q.    x\nd  entertained  them?  A.    Yes,  sir. 
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Q.  And  you  went  on  social  functions  together 
in  the  insurance  world?  A.     We  did  that. 

Q.  And  you  were  present  at  a  great  number 
of  insurance  company  conventions  where  the  in- 
surance fraternity  gathered  like  the  Bar  Associa- 
tion have  their  annual  conventions'? 

A.    A  number  of  such  events,  yes. 

Q.  And  you  likewise  were  attorney  for  the  New 
Zealand  Insurance  Company? 

A.     That's  right. 

Q.  And  in  connection  mth  that  you  had  oc- 
casion to  do  business  with  Mr.  Houston  as  the 
manager  of  the  United  States  for  that  company? 

A.     I  did. 

Q.  And  did  you  have,  would  you  say,  a  fair 
opportunity  to  observe  Mr.  Houston  as  to  his  na- 
ture and  conduct,  as  to  whether  you  would  say 
he  was  a  depressed  man  or  a  morbid  man  or  a 
morose  and  melancholy  man? 

A.  I  did  have  a  number  of  occasions  to  ob- 
serve him,  yes. 

Q.  And  would  you  just  state  in  your  own  lan- 
guage a  word  picture  of  how  you  would  describe 
the  characteristics  of  Mr.  Houston  with  respect  to 
his  emotional  moods? 

A.  Well,  I  would  say  he  was  essentially  a  very 
friendly  person,  a  person  who  not  only  seemed  to 
enjoy  things  and  events  but  thoroughly  enjoyed 
people,  and  an  active  person. 

O.     Y\^onlri  von  cnll  liim  a  depressed  person? 

A.    Not  in  any  sense. 
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Q.     Did  you  ever  see  him  depressed? 

A.  No,  I  wouldn't  say  that  I  ever  saw  him  de- 
pressed. 

Q.    Did  you  ever  see  him  morbid? 

A.    No. 

Q.  Did  you  ever  hear  him  say  he  would  take 
his  own  life  or  commit  suicide? 

A.     No,  sir,  I  never  have. 

Q.  Did  he  ever  express  in  any  way  a  desire  to 
remove  himself  from  his  environment? 

A.  No  indication  of  that  character  in  any  re- 
spect. 

Q.  Did  you  observe  him  to  be  happy  in  his  busi- 
ness life?  [551] 

A.     He  seemed  to  be  a  thoroughly  happy  soul. 

Q.    And  his  wife  and  family? 

A.     Oh,  yes. 

Q.  You  were  in  business  also  with  Mr.  Houston, 
were  you  not? 

A.    Yes,  we  had  some  ventures. 

Q.  You  saw  him,  as  a  matter  of  fact,  the  day 
before  he  died,  did  you  not? 

A.     That  is  true. 

Q.  In  what  business  activities  were  you  asso- 
ciated with  Mr.  Houston? 

A.  I  have  heard  mention  here  of  the  Southern 
Oregon  Ranch  and  T-Bone  Ranch,  and  we  were 
associated  in  those  ventures. 

Q.  Were  you  substantially  or  a  substantial 
owner  in  those  ?  A.    I  think  so. 
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Q.  How  did  you  come  to  make  those  investments 
in  those  ranches? 

A.  Those  were  primarily  made  through  my 
frienship  and  affiliation  with  Mr.  Houston. 

Q.  Bo  you  know  anything  about  farming  your- 
self? A.     Nothing  whatever. 

Q.  Did  you  own  any  interest  in  any  farm  or' 
ranch  properties  prior  to  associating  yourself  withi 
Mr.  Houston?  A.     No,  sir. 

Q.  Hid  you  depend  implicitly  upon  Mr.  Hous-- 
ton  to  carry  that  project  on  to  success?  [552] 

A.    Hecidedy  so. 

Q.  And  who  was  in  that  project  with  you  and 
Mr.  Houston  in  the  T-Bone?  Take  that  first. 

A.  Well,  I  believe  originally — there  were  some 
variations;  there  was  Mr.  Wilkes,  Mr.  Utley,  Mr. 
Houston  and  myself. 

Q.  Was  that  Mr.  Harry  Utley  who  was  just  on 
the  witness  stand? 

A.    Who  has  just  left  the  witness  stand,  yes. 

Q.  You  said  there  were  some  variations.  At  the 
time  of  Mr.  Houston's  death,  how  was  that  stock 
owned  ? 

A.    I  believe  it  was  in  that  form  then. 

Q.  Bid  you  all  own  about  an  equal  interest 
in  it? 

A.     About  an  equal  interest,  yes. 

Q.     And  there  was  Mr.  Wilkes? 

A.    Mr.  Wilkes. 

Q.     And  what  is  Mr.  Wilkes'  first  name? 

A.     Gilbert. 
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Q.     Is  he  in  this  courtroom  now? 

A.    He  is.  He  is  sitting  there. 

Q.  And  did  Mr.  Houston  meet  with  you  on  a 
Sunday  out  at  Mr.  Wilkes'  home  in  Orinda,  just 
the  Sunday  before  his  death? 

A.    He  did  that,  yes;  we  had  a  meeting  there. 

Q.  And  before  we  go  into  the  events  that  oc- 
curred there,  I  would  like  you  to  state  in  your 
own  language,  if  you  can,  the  drinking  habits  of 
Mr.  Houston  as  you  observed  them  over  the  [553] 
last  four  or  five  years  before  his  death? 

A.  I  would  say  that  his  habits  were  habits  of 
social  drinking.  I  have  never  seen  him  intoxicated 
and  I  have  never  seen  him  in  a  position  where  he 
did  not  appear  to  have  all  his  faculties. 

Q.  And  you  went  to  many,  many  cocktail 
parties,  did  you  not,  and  at  these  meetings  with 
these  insurance  people?  A.     Quite  a  few. 

Q.  Did  you  ever  see  him  intoxicated  at  any 
of  those?  A.     No. 

Q.  Did  you  ever  see  him  when  he  didn't  have 
full  control  of  his  mental  capacities  or  ever  talked 
incoherently?  A.    No,  sir. 

Q.  Or  did  you  ever  see  him  where  he  couldn't 
drive  his  car?  A.     I  have  not. 

Q.  Now,  going  to  the  Sunday  prior  to  Mr. 
Houston's  death,  what  time  did  you  arrive  out  at 
Mr.  Wilkes'  place? 

A.  Generally  speaking,  I  would  think  it  must 
have  been  somewhere  around  2:00  o'clock  in  the 
afternoon. 
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Q.    Where  did  Mr.  Wilkes  live? 

A.  He  lives  in  the  Happy  Valley  section  over 
in  Contra  Costa  County  near  Lafayette. 

Q.  That  is  the  little  valley  there  off  to  the  left 
of  the  road  where  you  go  up  from  the  nursery 
there,  is  it? 

A.  That  is  true,  and  to  the  north  of  the  high- 
way. [554] 

Q.     And  Mr.  Stanley  Bailer  lives  up  in  there? 

A.     Somewhere  in  that  general  area. 

Q.  And  Mr.  Henry  Kaiser  has  a  large  home  up 
in  there,  has  he? 

A.     I  understand  he  has. 

Q.  Now,  what  did  you  meet  out  there?  What 
was  the  occasion  of  that  meeting? 

A.  Well,  primarily  it  was  for  the  purpose  of 
going  over  the  planting  program  for  the  ranches 
for  the  next  season.  It  was  necessaiy  to  detennine 
not  only  what  kind  of  a  planting  program  we  were 
going  to  have,  but  also  there  was  some  discussion 
as  to  whether  we  were  going  to  expand  the  stock 
that  was  run  on  one  of  the  ranches,  and  Mr. 
Houston  being  primarily  familiar  ^vith  that,  he  had 
aiTanged  for  Earl  Hawks  who  was  looking  after 
the  place  up  there  to  come  down  and  "sdsit  us  and 
give  us  first  hand  information  in  San  Francisco. 

Q.     That  is  Earl  H-a-w-k-s,  Hawks? 

A.    Right. 

Q.    Where  was  Earl  Hawks'  residence? 

A.  He  was  residing  on  a  ranch  of  his  o^vn  that 
was  adjacent  to  one  of  the  properties  at  Lakeview. 
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Q.  You  say  you  were  planning  to  meet  with 
Mr.  Hawks  here  in  San  Francisco? 

A.     That's  right,  yes. 
B"-  Q.     To     discuss     further    development     of     the 
ranches  up  in  the  Lakeview  region;  is  that  right? 
fc:  A.     That's  right. 

Q.  And  was  there  anyone  present  at  that  meet- 
ing other  than  Mr.  Wilks,  Mr.  Houston  and  you? 

A.  I  don't  recollect  at  the  time  that  there  was. 
There  may  have  been  some  other  man  that  dropped 
in  there  during  the  afternoon,  but,  if  so,  I  don't 

recall  it. 

I 

Q.  And  how  did  Mr.  Houston  appear  to  be 
mentally  on  that  day?  Will  you  just  tell  the  Court 
whether  he  appeared  to  be  happy  and  enthusiastic 
about  what  was  being  done  to  develop  these  ranches 
or  was  going  to  do? 

A.  Yes,  he  did.  He  appeared  to  be  enthusiastic 
al^out  the  program.  It  was  something  that  was 
rather  close  to  his  heart,  and  he  was  interested  in 
getting  it  started  and  getting  this  program  laid 
out.  I  didn't  see  anything  different  in  his  attitude 
that  day  than  would  be  characteristic  of  his  gen- 
eral attitude. 

Q.    He  seemed  wholly  congenial? 

A.     Certainly. 

Q.    No  depression?  A.    No  depression. 

Q.    No  melancholy?  A.    No. 

Q.  Didn't  look  as  though  he  was  worried?  Did 
jhe  say  anything  about — did  he  look  as  though  he 
was  worried  at  all?  A.    No.  [556] 
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Q.  Did  Mr.  Houston  comment  that  he  was  leav- 
ing to  go  to  a  party  that  night,  or  anything  about 
his  appointments  for  the  night? 

A.  It  doesn't  ring  any  bell  in  my  mind,  no;  I 
don't  recall  it. 

Q.  At  the  breaking  up  of  that  meeting  did  you 
leave  mth  an  arrangement  for  a  meeting  on  the 
following  Wednesday  with  Mr.  Hawk? 

A.  Yes,  w^e  did.  We  had  planned  to  meet  Mr. 
Hawk  at  the  hotel  where  an  appointment  had  been 
made  and  a  reservation  by  Mr.  Houston. 

Mr.  Angell:    Take  the  witness. 

Mr.  Clausen:    No  questions. 

Mr.  Angell:  Just  a  minute.  While  Mr.  Taylor' 
is  here  and  so  he  will  not  have  to  be  recalled,  I 
have  those  letters  you  asked  Mr.  Taylor  to  bring' 
and  I  am  very  happy  to  proffer  them  to  you  at  this : 
time,  Mr.  Clausen,  if  you  want  to  ask  Mr.  Taylor' 
about  them  so  he  won't  have  to  come  back.  The; 
other  things  that  I  have  here  are  just  photostats.  J 

Mr.  Clausen:  I  think  in  view  of  the  letter  andl 
the  reference  to  the  letter  that  Mr.  Taylor  may  bei 
properly  recalled,  Your  Honor,  with  Your  Honor's? 
permission. 

Mr.  Angell:    No  obiection. 

Cross-Examination 

Mr.  Clausen:     Q.     Mr.  Taylor,  as  I  understand 

it,   [557]  counsel,  Mr.  Angell,  just  stated  that  you 

had  brought  the  letters  with  you  that  I  hold  in  mv 

hand.  Now  T  ^Yl[\  ask  vou  with  reference  to  this  one 
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written  in  pencil,  for  example,  tell  me  what  that 

is  and  where  you  got  that,  please. 

A.  This  was  a  letter  that  Mr.  Houston  handed 
to  me. 

Q.  And  was  that  received  from  the  party  here, 
Vivian  Chipman  on  this  reply  of  November  10th? 

A.     I  would  assume  that  it  was,  yes. 

Q.  And  refers  here  to  a  letter  of  November 
9th,  1953.  Is  the  one  in  your  hand  dated  Novem- 
ber 9,  1953?  A.    It  is,  yes. 

Q.  And  when  Mr.  Houston  handed  them  to  you, 
what  did  he  say? 

A.  He  said  that  he  had  this  communication  and 
handed  it  to  me  and  wanted  to  know  whether  it 
called  for  any  reply,  and  whether  he  should  make 
a  reply. 

Q.    Yes.  And  you  advised  him  what? 

A.  I  advised  him  that,  in  my  opinion,  it  did 
call  for  a  reply,  an  aclaiowledgment ;  that  it  was 
a  matter  of  concern  and  consideration  with  people 
who  had  effected  the  settlement  with  that  party 
as  had  been  reported  to  me. 

Q.  And  is  that  how  you  came,  Mr.  Taylor,  to 
have  this  reply  of  November  10th  which  I  hand 
you  now  and  which  counsel  just  handed  me  as  com- 
ing from  your  file  or  from  your  office? 

A.    Yes,  that's  right. 

Q.  And  did  you  frame  that  reply  from  Mr. 
Houston?  [558] 

A.    I    did.    I    dictated    that    reply. 
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Mr.  Clausen:  We  mil  offer  these  in  evidence,  if 
the  Court  please,  as  Defendant's  next  in  order. 

The  Court:     Let  them  be  admitted  and  marked. 

Mr.  iVngell:  I  will  ask  that  they  be  read  into 
the  record. 

The  Clerk:  Defendant's  Exhibit  K  admitted  and 
filed  in  e^'idence. 

(Letters  above  referred  to  admitted  in  evi- 
dence and  marked  Defendant's  Exhibit  K.) 

Mr.  Clausen:  Does  your  Honor  wish  them  read 
now? 

The  Court:    Yes. 

Mr.  Clausen:  The  one  in  pencil,  your  Honor, 
is  dated  November  9th,  1953.  It  is  315  something 
Brigado  Drive,  Oakland,  California,  with  a  tele- 
phone niunber  under  it,  "Lockliaven  9-4579. 

"Dear  Bill: 

"Have  tried  to  contact  you  by  phone  several 
times  at  your  office  to  no  avail.  I  can't  understand 
why  you  haven't  called.  Have  you  let  me  do^vn? 

"When  I  came  to  the  Bay  area  I  wanted  to  get 
the  doctor's  name  I  was  supposed  to  see  here,  but 
you  are  a  hard  man  to  contact,  and  I  had  to  go  to 
a  doctor  so  I  went  to  one  near  here,  and  I  need  the 
name  of  the  doctor  in  Lakeview  because  I  need 
the  X-rays.  Can't  afford  to  have  more  made.'^ — 
"can't  [559]  afford  to  have  more.  I  took  the  money 
I  had  and  bought  a  car  because  it's  far  out  here 
and  I  need  one.  Now  I  am  stuck  here  at  Izzy's 
house  in  Oakland  without  a  dime.  I  am  going  back 
to  work  in  about  four  weeks,  but.  Bill,  I  want  to 
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go  to  Los   Angeles  and  be  with  my   father   and 

daughter,   and  I  don't  even  have  gas  money  and 

Izzy  is  on  the  road  and  won't  be  back  for  two 

weeks. 

"I  can't  understand  why  you  are  trying  to  avoid 
me,  Bill.  You  said  you  would  help  me  for  three 
months,  but  that's  O.K.  if  you  can  help  me  with 
enough  for  just  a  little  while.  This  is  terrible  to 
be  stuck  here  and  I  don't  know  a  soul  here  but 
you  and  so — and  want  to  get  to  Los — L.A.,  as  I 
am  going  to  work  in  Texas.  I  have  a  lot  of  friends 
there.  See  your  way  clear  to  call  or  come  by  and 
see  me.  Bill.  You're  safe  here  and  no  one  will 
see  you. 

''The  least  you  can  do  is  help  me  get  out  of 
town,  even  if  it's  a  loan.  Bill.  I  simply  don't  have 
anyone  to  turn  to.  This  is  a  heck  of  a  mess  for  me 
to  be  in  and  the  least  you  can  do  is  help  me  through 
this  month. 

"After  all,  I've  been  good  about  this  whole  thing 
and  I  don't  think  I  am  asking  too  much.  [560] 

Call  me,  please.  Bill.  I'll  be  waiting." 

Signed  "Pat.  Lockhaven  9-5479." 

The  envelope  underneath  that  is  written  in  the 
same  hand  in  pencil  marked  "Mr.  William  Hous- 
ton, personal  and  private,  New  Zealand  Insurance 
Company,  334  California  Street,  San  Francisco, 
California." 

The  answer  is  on  the  letterhead  of  the  New  Zea- 
land Insurance  Company.  "November  10,  1953."  Di- 
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rected  to  Vivian  Chipman,  315  Brigado  Drive,  Oak- 
land, California. 

"Dear  Madam: 

"Mr.  Houston  received  your  communication  of 
November  9,  1953,  relative  to  your  accident  of  Oc- 
tober 19th,  and  having  to  leave  on  an  extended 
business  trip  has  instructed  me  to  reply  and  to 
furnish  you  the  information  you  requested. 

"He  regrets  that  he  is  not  in  a  position  to  ad- 
vance any  funds  that  you  may  have  need  of  as  a 
result  of  the  injuries  sustained  in  said  accident. 
If  there  have  been  any  complications  as  a  result 
of  your  injuries  or  a  matter  of  additional  medical 
or  doctor  bills,  it  is  suggested  that  these  matters 
be  taken  up  with  the  insurance  company  with  whom 
you  made  settlement.  In  this  respect  you  should 
contact  Mr.  Thomas  McNally,  assistant  claims  su- 
perintendent of  the  London  Guarantee  and  Ac- 
cident [561]  Company,  Ltd.,  360  Pine  Street,  San 
Francisco,  California,  telephone  YUkon  2-0688.  I 
am  sure  that  they  will  do  whatever  the  circum- 
stances indicate  to  be  fair. 

"The  doctor  who  treated  you  in  Lakeview  is  Dr. 
W.  P.  Wilbur,  102  North  D  Street,  and  he  will 
be  in  a  position  to  supply  you  with  the  X-rays  or 
information  in  connection  therewith. 

''Yours  very  truly, 

"Ellen  M.  Hoffman,  secretary  to 
Mr.  Houston." 
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With  a  carbon  copy  to  Mr.  McNally  of  the  Lon- 
don Guarantee  and  Accident  Company. 

That's  all,  Mr.  Taylor. 

Mr.  Angell:    That  is  all.  Thank  you  very  much. 

In  reading  this  letter  one  of  my  associates  got 
the  impression  that  in  reading,  Mr.  Clausen,  by  the 
inflection  of  your  voice,  the  writer  indicated  that 
she  was  alone  in  the  town,  and  that  sentence  of 
the  letter  which  that  seems  to  have  occurred  in  was 
on  the  last  page  of  the  letter.  "The  least  you  can 
do  is  help  me  to  get  out  of  town  even  if  it's  a" — 
she  has  it  spelled  ''1-a-on" — it  is  loan;  it  isn't 
a-l-o-ne.  The  reading  of  it  in  the  way  it  was  put 
in  there,  it  sounded  even  if  she  had  to  leave  alone 
by  herself,  yet  the  help  she  wanted  was  a  loan. 

May  I  recall  Miss  Hoifman  before  I  call  the 
next  witness  and  ask  a  question  in  connection  with 
this  exhibit? 

ELLEN  MAY  HOFFMAN 

recalled  as  a  witness  on  behalf  of  Plaintiff;  previ- 
ously sworn. 

Redirect  Examination 

Mr.  Angell:  Q.  I  will  show  you  Defendant's 
Exhibit  K  and  I  will  ask  you  if  you  ever  saw  the 
three  documents  which  form  that  exhibit.  For  the 
record,  the  three  documents  are  the  letter  from 
Miss  Chipman  to  Mr.  Houston,  the  reply  from  Miss 
Hoffman,  and  the  envelope. 

A.  Yes,  I  did,  in  fact,  I  stamped  it  in  * 'Novem- 
ber 10th." 
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Q.  Were  you  the  one  who  received  that  letter  in 
Mr.  Houston's  office?  A.     Yes,  I  did. 

Q.  And  when  it  was  received  was  it  marked 
*' Confidential  and  Personal'"? 

A.    Yes.  It  says  "Personal  and  Private,"  yes. 
Q.    And  you  opened  it? 
A.    I  did.  I  read  it. 

Q.  You  read  it.  And  then  what  did  you  do 
with  it? 

A.  I  put  it  on  the  stack  of  mail  for  Mr.  Hous- 
ton to  see. 

Q.  And  thereafter — ^you  have  heard  Mr.  Hous- 
ton testify  that  he  dictated  the  reply  to  it? 

A.    Yes,  he  did. 

Q.    And  you  wrote  it?   [563] 

A.     That  is  correct. 

Q.    And  you  sent  it? 

A.    That  is  correct. 

Q.  Did  you  ever  send  any  further  correspond- 
ence to  Miss  Chipman  in  connection  with  this  ac- 
cident? A.    No,  I  did  not. 

Q.  Did  you  ever  receive  any  further  communi- 
cations from  her?  A.     No. 

Q.  Either  by  telephone  or  letter  or  wire  or  any 
comnumication  whatsoever  ? 

A.     No,  I  do  not  recall  that  I  did. 

Mr.  Angell:     That  is  all. 

Mr.  Gustafson. 
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ROGER  GUSTAFSON 

jailed  as  a  witness  on  behalf  of  the  Plaintiff ;  sworn. 

The  Court:    Your  name,  please? 

A.    Roger  Gustafson. 

The  Court:     Spell  your  last  name. 

A.     G-u-s-t-a-f-s-o-n. 

The  Court:     Where  do  you  reside? 

A.     Berkeley. 

The  Court:    Your  business  or  occupation? 

A.     I  am  in  production  control. 

The  Court:    Production? 

A.     Control.  [564] 

The  Court:     Where? 

A.     United  Centrifugal  Pump. 

The  Court:     Take  the  witness. 

Direct  Examination 
Mr.  Angell:     Q.    You  have  stated  your  address 
Por  the  record,  have  you? 
A.    My  address  is  2921  Florence  Street,  Berke- 

ey. 

Q.    You  have  stated  your  occupation? 

A.    Yes,  sir. 

Q.  And  you  are  married  to  Charlotte  Houston, 
ire  you  not?  A.     That's  right. 

Q.  The  daughter  of  Mr.  William  Houston.  And 
ivhen  were  you  married? 

A.     March  24th  of  1951. 

Q.  And  how  long  had  you  known  the  Houston 
family  prior  to  your  marriage? 

A.    I  met  the  Houston  family  in  the  year  of 
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1947  at  the  summer  camp — Berkeley  summer  camp 

at  Tuolumne. 

Q.  And  since  that  time  was  your  acquaintance 
with  them  and  visiting  in  their  home  continuous  up 
to  the  time  of  Mr.  Houston's  death? 

A.    Yes,  sir. 

Q.  You  attended  the  usual  family  activities,  did 
you?  A.    Yes,  sir. 

Q.    After  you  became  interested  in  Charlotte? 

A.    Yes,  I  did. 

Q.  Were  you  ])oth  students  at  the  University 
of  California  then? 

A.  I  didn't  go  to  the  University  of  California; 
I  went  to  Armstrong's  Business  College. 

Q.    And  she  went  to  California,  did  she  not? 

A.    Yes,  sir. 

Q.  And  how  frequently  would  you  l)e  in  and 
about  the  Houston  home  ?  When  you  met  them  they 
were  living  on  Shattuck  Avenue,  were  you  not? 

A.     That  is  right. 

Q.    And  Marin  Avenue  in  Berkeley? 

A.     That's  right.  900  Shattuck  Avenue. 

Q.  How  often  would  you  say  you  were  there 
visiting  ? 

A.  Well,  it  kept  increasing.  As  I  got  more  in- 
terested in  my  wife  I  Avent  more  often. 

Q.    And  you  attended  family  parties? 

A.    That's  right. 

Q.    And  family  affairs?  A.    Right. 

Q.     Before  and  after  marriage? 

A.     That's  i-ight. 
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Q.     And  attended  social  functions? 

A.    Eight. 

Q.  And  did  you  ever  go  up  to  Lakeview  in  Ore- 
gon on  vacation?   [566] 

A.  Yes,  I  went  up  on  vacation  for  two  years 
during  the  summer. 

Q.  And  did  you  ride  on  weekends  often  with 
Mr.  Houston?  A.     Yes,  I  did. 

Q.  And  that  would  ])e  out  in  Walnut  Creek, 
Orinda,  around  that  area?  A.    Yes. 

Q.    Mr.  Houston  had  horses,  did  he  not  ? 

A.     That's  right. 

Q.  Referring  now  to  the  Miller  Avenue  resi- 
dence where  the  Houstons  were  living  at  the  time 
of  Mr.  Houston's  death,  you  were  in  and  about 
those  premises  frequently  prior  to  Mr.  Houston's 
death?  A.     Yes,  I  was. 

Q.  And  were  you  familiar  with  the  basement 
area?  A.    Yes,  I  was. 

Q.  And  did  you  look  at  Plaintiff's  Exhibit  1 
here  while  you  have  been  in  the  courtroom? 

A.     No,  I  haven't  seen  it  until  now. 

Q.     Will  you  look  at  it  quickly? 

A.     Do  you  want  me  to  go  down  there? 

Q.  Yes,  apprize  yourself  with  the  exhibit.  Now, 
do  you  know  whether  Mr.  Houston  kept  any  of  his 
sporting  equipment  in  that  basement? 

A.  Yes,  he  did;  he  kept  practically  all  of  it 
there.  [567] 

Q.  Can  you  indicate  on  that  exhibit — are  you 
oriented  enough  to  locate  on  there  the  area  where 
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Mr.  Houston  kept  his  sporting  equipment  as  you 

observed  if? 

A.  Yes,  sir.  The  horse  equipment,  saddles  and 
fishing  gear  were  in  this  area  here.  The  guns  were 
over  in  this  comer  (indicating). 

Q.  You  are  indicating  the  saddles  as  being 
along  the  west  line  of  the  space  designated  C-4  on 
Plaintiff's  Exhibit  1;  is  that  correct? 

A.     That's  right. 

Q.  And  you  are  referring  to  the  place  where 
you  say  Mr.  Houston  kept  his  gims  as  the  place 
marked  "Brooms  and  sweeper"  on  Plaintiff's  Ex- 
hibit 1;  is  that  correct? 

A.    Yes,  sir. 

Q.  And  did  you  ever  seen  any  gims  placed  in 
that  position  there? 

A.  Yes,  sir.  I  saw  them  put  there  by  Bill — by 
Mr.  Houston,  and  I  also  placed  ones  there  myself. 

Q.  And  vdll  you  first  describe  that  passageway, 
the  area  in  there,  at  the  time  those  guns  were  put 
in  there  by  you? 

A.  Well,  that  passageway  was  very  narrow  be- 
cause of  all  the  things  that  were  stored  down  there 
in  the  basement  in  the  way  of  sleeping  bags,  bed- 
ding, bedboards,  chests,  and  such  things  as  that. 

Q.    And  you  say  you  put  guns  yourself  in  there  ?  ^ 

A.     Yes,  sir.  ^ 

Q.  Can  you  recall  any  time  specifically  when 
you  put  guns  in  there? 

A.  One  time  that  I  put  the  guns  in  that  comer 
was  the  first  part   of  November  just  before  Mr. 
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Houston's  accident.  I  helped  unload  his  car  when 
he  brought  all  of  his  gear  back  from  Oregon,  and 
I  personally  remember  taking  the  guns  from  the 
car,  carrying  them  into  the  basement  and  setting 
them  in  that  corner. 

Q.     And  how  were  they  set  in  that  corner  by 
you  at  that  time?  Was  there  a  gun  rack  there? 

A.     No,  sir,  there  was  not;  I  set  them  up  against 
the  wall. 

Q.     With  the  end  of  the  barrel  against  the  wall 
and  the  butt  on  the  floor? 

A.    Yes,  sir. 

Q.    And  how  many  guns  did  you  take  in  there 
at  that  time? 

A.    I  took  three   guns  in  that   comer  at  that 
time. 

Q.     And  can  you  describe  those  gims? 

A.    Well,  there  was  one  long-barrelled  gim  and 
two  shorter  ones. 

Q.    And  do  you  know  what  the  long  barrel  was, 
what  kind  of  a  gun  it  would  be? 

A.     No,   sir;   I  am  not  enough  of  a  hunter  to 
know  the  gauge. 

Q.     Do  you  know  a  rifle  from  a  shotgun? 

A.    Yes,  sir. 

Q.    Was  any  one  of  those  guns  a  shotgun?  [569] 

A.     The  long-barrelled  one  was  a  shotgim. 

Q.     The  long-barrelled  one  was  a  shotgim? 

A.    Right. 

Q.    Were  there  other  ones  there? 

A.    Yes,  sir. 
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Q.     How  many  other  ones  were  there  9 

A.     Two  other  ones. 

Q.  Will  you  describe  those  as  you  remember 
them  ? 

A.  One  of  them  had  a  scope  on  it  and  the  other 
one — the  other  short  one  just  had  a  plain  sight. 

Q.  I  will  show  you  Defendant's  Exhibit  B  in 
evidence.  Did  one  of  them  look  like  that  gun? 

A.     Yes,  sir,  it  did. 

Q.     Do  you  know  the  gauge  of  that  gun? 

A.     No,  sir,  I  don't. 

Q.    You  are  not  a  himter?  A.    No. 

Q.     Did  you  know  the  gauge  of  the  other  gun? 

A.     No,  sir. 

Q.     Was  the  other  gun  about  this  height? 

A.    Yes,  sir. 

Q.  Could  you  positively  identify  this  as  the  gim 
that  you  put  in  there? 

A.     No,  sir,  I  cannot. 

Q.  I  think  you  may  resume  the  stand  now.  Did 
Mr.  Houston  [570]  frequently  go  into  the  l^ase- 
ment  as  you  saw  him?  A.     Yes,  sir. 

Q.  And  did  you  ever  go  in  there  when  he  went 
in  to  see  Avhat  he  was  doing? 

A.     Yes,  sir,  I  have  been  down  there  with  him. 

Q.  Yrhat  did  you  see  him  doing  on  any  of  those 
occasions  ? 

A.  Well,  he  would  go  down  and  maybe  just 
work  on  his  saddle  or  fishing  rod — sort  of  a  hobby 
place  for  him  do^wn  there. 
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Q.  Did  you  ever  see  him  down  there  in  his 
bathrobe  and  slippers'?  A.    Yes,  sir. 

Q.     Pajamas?  A.    Yes,  sir. 

Q.  You  didn't  see  him  on  February  22nd,  did 
you?  A.    No,  sir. 

Q.  Would  you  say  that  happened  frequently 
when  you  were  aroimd  there  or  was  it  an  unusual 
incident  to  have  it  happen? 

A.    Well,  it  was  frequent. 

Q.  Did  the  time  of  day  vary  as  to  when  you 
might  see  him  in  there?  Did  you  see  him  there  at 
any  time  of  the  day? 

A.     There  was  no  set  time. 

Q.  You  had  some  of  your  own  things  stored 
in  that  basement  area,  did  you  not? 

A.     Yes,  sir. 

Q.    Where  was  that?  [571] 

A.  In  the  storage  room  adjacent  to  the  furnace 
room. 

Q.  Is  that  the  area  shown  on  Plaintiff's  Exhibit 
1  on  the  board  as  G-2? 

A.     That's   right. 

Q.     Called  "Storage"?  A.    Yes,  sir. 

Q.     About  how  big  a  room  was  that? 

A.  Well,  it  was  about  four  by  four,  I  would 
say. 

Q.  And  did  you  have  quite  a  bit  of  material  in 
there  ? 

A.  Yes,  sir;  we  had  all  our  wedding  presents 
that  we  were  storing  in  there. 

Q.    Would  you  say  that  room  was  pretty  full? 
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A.  Yes,  it  was.  I  never  saw  a  gun  in  that  stor- 
age room. 

Q.     You  never  saw  a  gun  in  that  storage  room? 

A.     No,  sir. 

Q.  During  the  years  that  you  knew  Mr.  Hous- 
ton from  1947  up  to  the  date  of  his  death  on  Feb- 
ruary 22,  1954,  had  you  ever  been  on  social  affairs 
or  in  the  home  when  Mr.  Houston  was  taking  any 
alcoholic  drinks?  A.     Yes,  sir. 

Q.     And  did  you  obser\'e  his  drinking? 

A.    Yes. 

Q.  And  could  you  very  briefly  and  quickly  sum- 
marize how  you  would  describe  the  drinking  of  Mr. 
Houston  and  the  number  of  drinks?  [572]  j| 

A.  Well,  at  times — there  would  be  times  when 
he  wouldn't  take  any  at  all;  for  instance,  when  he 
would  come  to  my  house  for  dinner,  we  wouldn't 
have  any  because  I  couldn't  afford  it;  so  at  those 
times  he  wouldn't  have  any  at  all.  Other  times  I 
would  see  him  take  I  will  say  no  more  than  three,  f 

Q.  Have  you  ever,  in  the  years  you  have  known 
Mr.  Houston  and  been  in  his  home  and  attended 
social  functions,  ever  seen  Mr.  Houston  drunk? 

A.     No,  sir,  I  have  not.  i 

Q.  Have  you  ever  seen  him  with  so  many  drinks  I 
aboard  that  he  was  incoherent  or  was  not  able  to  r 
walk  straight? 

A.     Definitely  not. 

Q.  Have  you  ever  been  with  him  when  he  had 
drunk  so  much  alcoholic  beverage  he  could  not  talk 
coherently?  A.    No,  sir,  never. 
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Q.  Or  show  any  signs  of  the  influence  of  al- 
cohol ?  A.     Never. 

Q.     Or  drive?  A.    Never. 

Q.  Now,  did  you  at  any  time  observe  any  gun 
shells  or  rifle  shells  of  any  kind  about  the  Houston 
residence  there  on  Miller  Street? 

A.     Yes,  sir.  I  did. 

Q.  Just  point  out  on  that  Plaintiff's  Exhibit  1 
if  you  saw  any  in  that  area  that  is  shown  there 
where  you  would  see  them.  [573] 

A.  There  were  some  back  in  this  bookcase  in 
the  corner  and  there  was  also  a  cardboard  carton 
along  there  with  his  saddles  and  fishing  gear  and 
with  those  things  in  it. 

Q.    Were  the  shells  in  that  box? 

A.  There  were  some  there,  yes,  and  there  were 
also  some  back  in  the  comer  in  the  bookcase. 

Q.  Did  you  ever  seen  them  elsewhere  in  the 
house?  A.    Yes. 

Q.    Where  else  would  you  see  them? 

A.  In  his  bureau  drawer  upstairs  in  his  bed- 
room. 

Q.  In  other  words,  it  was  the  habit  of  Mr. 
Houston  to  have  shells  around  the  house  any  place; 
is  that  right?  A.    Yes,  sir. 

Mr.  Angell:    I  think  that  is  all. 

Cross-Examination 
Mr.    Clausen:     Q.     While   you   are   there,   Mr. 
Gustafson,  will  you  point  again  to  the  wall  there 


592         The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Roger  Gustafson.) 

where   the    saddles   were   heaped   and   where   you 

found  that  box  of  shells? 

A.     It  was  right  along  in  this  area.  (Indicating.) 

Q.  May  I  take  a  crayon  and  mark  with  the 
crayon  an  "X"  on  it? 

A.  In  this  general  area.  The  saddles  were  hung 
on  the  rack  right  here. 

Mr.  Clausen:  All  right.  I  will  just  mark  that 
G — we  already  have  a  G  there.  What  is  your  first 
name?  A.    Roger.  [574] 

Mr.  Clausen:  I  will  mark  that  R-1.  That  was 
a  box  of  shells,  you  say? 

A.     Yes,  sir. 

Q.  The  kind  of  shells  that  would  fit  what  kind 
of  a  rifle? 

A.  There  were  shotgim  shells  and  rifle  shells; 
I  camiot  tell  you  the  gauge. 

Q.  In  other  words,  an  assortment  of  shells  in 
that  box? 

A.     Yes,  sir,  there  were. 

Mr.  Clausen:    That  is  all. 

The  Court:    We  will  take  a  recess. 

(Recess.) 

Mr.  Angell:  May  the  record  show  that  I  have 
asked  Mr.  Roger  Gustafson  to  return  to  the  stand 
for  just  one  question. 

ROGER  GUSTAFSON 

recalled  as  a  witness  on  behalf  of  the  Plaintiff; 
previously  sworn. 
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Redirect  Examination 

Mr.  Angell:  Q.  You  stated  in  your  direct  testi- 
mony that  you  had  helped  Mr.  Houston  unload  the 
guns  sometime  in — or  miload  his  car  sometime  in 
November,  1953,  and  that  you  had  taken  three  guns 
back  and  placed  them  in  what  is  shown  on  Plain- 
tiff's Exhibit  1  as  the  "Brooms  and  sweeper''  loca- 
tion. 

Do  you  recall  whether  you  ever  saw  those  guns 
still  there  at  any  time  after  that? 

A.  Yes.  The  last  time  I  can  recall  that  is  some- 
where around  [575]  the  middle  of  January. 

Q.    You  recall  seeing  them  there? 

A.    Yes. 

Q.     In  the  middle  of  January? 

A.    Yes,  sir. 

Q.  Were  you  in  the  basement  after  the  middle 
of  January,  do  you  know? 

A.    Yes,  I  was. 

Q.  Do  you  recall  whether  they  were  there  or 
not? 

A.     No,  sir,  I  do  not,  after  that  time. 

Q.  Was  that  because  you  didn't  observe  or  that 
they  were  not  there? 

A.    Because  I  did  not  observe. 

Q.  They  may  have  been  there  and  you  not  see 
them?  A.     That's  right. 

Q.  The  last  recollection  you  have  of  actually 
looking  and  seeing  was  somewhere  in  the  middle  of 
January  ?  A.    Right. 

Mr.  Angell:     That  is  all. 
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Mr.  Clausen:     No  questions. 
(Witness  excused.) 

GILBERT  WILKES 

called  as  a  witness  on  behalf  of  the  Plaintiff ;  sworn. 

The  Court:    What  is  your  full  name,  please'? 

A.     Gilbert  Wilkes.   [576] 

The  Court:  What  is  your  business  or  occupa- 
tion? 

A.  Secretary  -  treasurer,  Mutual  Stevedoring 
Company. 

The  Coui-t:  Secretary  and  treasurer.  And  where 
do  you  live? 

A.     In  Happy  Valley,  Lafayette. 

The  Court:    Take  the  witness. 

Direct  Examination 

Mr.  Angell:  Q.  Well,  you  have  a  tendency  in 
speaking  to  speak  so  that  it  is  hard  to  hear  you 
out  here.  Would  you  direct  your  voice  as  though 
you  were  speaking  to  me,  well  out,  and  then  coim- 
sel  can  hear?  A.     I  will  try. 

Q.    And  the  reporter  can  hear. 

A.     I  will  try. 

Q.  It  will  make  it  easier  for  aU  of  us,  and  I 
won't  have  to  repeat  my  question. 

Mr.  Wilkes,  did  you  know  Mr.  Houston  in  his 
lifetime?  A.    I  certainly  did. 

Q.    And  how  long  had  you  known  him? 

A.  I  would  say,  well,  since  about  1945  or  in 
there. 
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Q.  And  when  did  you  first  become  acquainted 
with  him  and  in  what  capacity? 

A.  I  met  him  through,  as  I  recall,  Frank 
Avery.  He  used  to  be  the  Fire  Association  man- 
ager for  this  area.  He  brought  Mr.  Houston  up 
to  the  Kiwanis  Club.  That  was  my  first  meeting. 

Q.  Was  Mr  Houston  a  member  of  the  Kiwanis 
Club?  A.     Yes,  sir,  he  was. 

Q.  You  said  your  business  was  the  stevedoring 
business,  did  you  not? 

A.     That's  correct. 

Q.    How  long  have  you  been  in  that  business? 

A.     Since  1927. 

Q.     Is  that  your  own  business  ? 

A.     I  have  a  partner. 

Q.  And  you  operate  that  business.  What  is  the 
nature  of  a  stevedoring  company  business?  What 
do  you  do? 

A.  We  load  and  discharge  ships  for  sea — and 
deliver  cargo  off  the  piers  and  handle  railroad 
cars,  discharging  them. 

The  Court:     Where? 

A.     In  Francisco,  Oakland  and  the  bay  area. 

Mr.  Angell:  Q.  You  say  that  you  first  met  Mr. 
Houston  at  a  Kiwanis  Club  doing,  is  that  right? 

A.     That's  correct,  meeting. 

Q.  How  often  between  that  time  and  the  time 
you  became  associated  with  Mr.  Houston  in  busi- 
ness did  you  see  Mr.  Houston?  Would  you  see  him 
frequently  ? 

A.    When  he  was  in  town  he  always  attended 
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the  meetin2;s,   which  is  on   Tuesday  night   at   the 
Fairmont  Hotel.  I  would  see  him  at  least  that  day 
and  possibly  another  day. 

Q.    Did  you  ever  ^isit  Mr.  Houston's  home? 

A.     No,  sir. 

Q.    Did  he  ever  visit  in  your  home? 

A.     JNIany  times. 

Q.     With  Mrs.  Houston? 

A.    Mrs.  Houston,  yes. 

Q.  And  you  are  married  and  have  a  family, 
have  you  not?  A.     That's  correct. 

Q.     Of  what  does  your  family  consist? 

A.  I  have  a  married  daughter,  married  son  and 
a  yoimger  son. 

Q.  Did  you  ever  become  associated  with  Mr. 
Houston  in  business? 

A.  Yes,  we  entered  into  an  enterprise — let's 
see — I  am  not  sure  whether  it  was  in  1951  or  in 
there  somewhere — the  Southern  Oregon  Ranches, 
we  called  it.  Later  on  we  foiined  another  corpora- 
tion to  handle  cattle,  which  was  called  the  T-Bone 
Ranches. 

Q.  Who  was  associated  mth  you  fii*st  in  the 
Southern  Oregon  Ranches? 

A.  Mr.  Harry  Utley  and — original  stockholders 
were  Mr.  Harry  Utley,  Dr.  Christensen,  Mr.  Hous- 
ton and  myself. 

Q.    And  in  the  T-Bone  Ranch? 

A.  That  was  Mr.  Taylor,  Mr.  Houston  and  my- 
self. 

Q.     And   were   you    about   all    equal   owners   in 
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your   interests   in   there    or   did   someone    have    a 

greater  interest? 

A.     Stock  interest,  yes. 

Q.  They  were  all — both  corporations,  is  that 
right?  A.     That's  correct.   [579] 

Q.  Now,  who  managed  those  corporations,  if 
anyone  ? 

A.  Well,  Bill — I  mean  Mr.  Houston  was  the 
manager — I  mean,  as  far  as  I  was  concerned.  I  de- 
pended entirely  on  him  for  the  handling  of  the 
affairs  of  the  ranches. 

Q.  Would  you  describe  him  perhaps  as  the  gen- 
eral manager?  Would  you? 

A.     Well,  yes;  he  was  the  president  of  both. 

Q.  And  then  you  had  a  man  up  on  the  ranches 
who  took  care  of  them? 

A.  That's  right.  Mr.  Hock.  He  was  a  neighbor 
of  the  Southern  Oregon  Ranches  and  he  did  most 
of  the  plowing  or  planting,  and  later  on  he  looked 
after  the  cattle  that  we  had  on  the  T-bone  Ranch. 

Q.  The  few  years  that  you  were  engaged  in 
that,  would  you  say  that  you  had  been  fairly  suc- 
cessful financially? 

A.    Well,  we  had  no  complaint. 

Q.  Were  you  planning  on  expanding  those 
operations  at  the  time  of  Mr.  Houston's  death? 

A.  That  was  the  original  intent,  was  to  enlarge 
the  land  area  so  it  would  run  more  cattle. 

Q.  Did  you  hold  meetings  just  shortly  prior  to 
Mr.  Houston's  death  to  discuss  that  expansion? 

A.     That's  correct.  On  Smiday  that  was 
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Mr.  Angell:     That  is  all. 

Mr.  Clausen:     No  questions. 
(Witness  excused.) 

Mr.  Angell:     Plaintiff  rests  the  case  in  chief. 

Mr.  Clausen:  Your  Honor,  my  mtnesses  are 
not  present  at  the  present  time.  I  ask  an  adjourn- 
ment now  till  the  next  day  of  court.  I  will  have 
them  here. 

The  Court:  Take  care  of  the  adjourmnent  imtil 
ten  o'clock  Monday  morning. 

(Thereupon  an  adjounmient  was  taken  to 
10:00  o'clock  A.M.,  Monday,  November  14th, 
1955.) 

The  Clerk:  Houston  vs.  Canada  Life,  further 
trial. 

Mr.  Clausen:     Ready,  your  Honor. 

Mr.  Angell:  If  your  Honor  please,  at  the  close 
of  testimony  on  Thursday  I  rested  my  case  in  chief. 
I  am  asking  permission  of  the  Court  at  this  time 
to  recall  Mrs.  Houston  to  reopen  on  chief,  just  for 
one  short  question.  I  looked  over  my  record  over 
the  w^eekend  and  I  note  I  failed  in  asking  one 
question. 

The  Court:     Very  well. 

CHARLOTTE  H.  HOUSTON 
recalled  as  a  witness  in  her  own  behalf;  previously 
sworn. 

Redirect  Examination 
Mr.  Angell:     Q.      Mrs.  Clayton,  my  recollection 
of  your  testimony  is  that  you  awakened  Mr.  Hous- 
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ton  on  the  after  noon  of  February  22nd  and  then 
went  down  and  got  a  glass  of  tomato   juice  and 
put  it  on  the  stairs,  left  it  there  for  Mr.  Houston 
to  drink,  is  that  corrects  A.     That's  correct. 

Q.  And  then  he  later  drank  it  and  then  came 
downstairs  and  through  the  kitchen  and  into  the 
basement,  is  that  correct?  A.     That's  correct. 

Q.  Now,  referring  to  the  time  when  you 
awakened  Mr.  Houston  on  that  afternoon  of  Feb- 
ruary 22nd.  Will  you  state,  as  year  as  [584]  you  can 
recall,  about  how  long  in  time  it  was  from  the  time 
that  you  awakened  Mr.  Houston  until  Mr.  Hous- 
came  through  the  kitchen  and  went  down  into  the 
basement  when  you  heard  the  thud  or  noise'? 

A.     I  should  say  between  five  and  ten  minutes. 

Q.    And  that's  to  the  best  of  your  recollection  1 

A.     To  the  best  of  my  recollection. 

Mr.   Angell:      That   is   all. 

Mr.  Clausen:     No  questions. 
(Witness  excused.) 

Mr.  Angell:     That's  the  Plaintiff's  case. 

KENNETH  C.  PINE 

recalled  as  a  witness  on  behalf  of  the  Defendant; 
previously  sworn. 

Direct  Examination 
Mr.  Clausen :  Q.  Officer  Pine,  you  have  been  sworn 
and  testified  preliminarily  in  this  case  last  week 
before  we  had  the  police  department's  notes  here. 
I  now  have  received  from  Lieutenant  Sherry  what 
has  been  marked  Defendant's  Exhibit  F  and  which 
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included  at  that  time  photographs,   which   are  in 
this  envelope  which  now  have  been  introduced  in 
evidence  as  "J"  it  looks  like — in  this  group  that  I 

hold  in  my  hand .  Would  you  hold  the  photo-  j 

gra^jhs,  please,  just  temporarily — they  are  the  usual  \ 
police  department  records,  and  I  believe  you  will 
find  in  there  a  statement,  which  I  now  show  you  and 
ask  you  if    [585]    that  is  your   signature,   Officer 
Pine.  A.    Yes,  it  is. 

Q.  K.  C.  Pine.  Would  you  hold  those  in  your 
hand,  please?  And  would  you  tell  me  when  that 
statement  was  made,  in  point  of  time  after  your 
observations  and  investigation  of  this  shooting  on 
February  22,  1954? 

A.  The  report  was  signed  by  me  at  approxi- 
mately 4:25  P.M. 

Q.     About  when?  A.    4:25   P.M. 

Q.     That's A.    of  the  same  day. 

Q.     Of  the  same  day  as  the  shooting? 

The  Court:     What  date? 

A.     The   22nd  of  February. 

The   Court:     All  right. 

Mr.   Clausen:     Q.     1954?  A.    1954. 

Q.     1954,  is  that  correct?  A.     Yes. 

Q.     Just  answer  "Yes"  or  ''No."  Did  you  say    ' 
''Yes"?  A.    Yes. 

Q.  Now  would  you  explain,  whether  that  was 
done  in  the  usual  procedure,  for  records  of  your 
Berkeley  Police  Department? 

A.     Yes,  it  was  done  in  the  usual  procedure. 

Q.     From   your   examination    of    those    records, 
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that  you  hold  in  [586]  your  hand,  are  they  kept  in 
the   ordinary  course   of  business  of  the   Berkeley 
Police  Department?  A.    Yes,  they  are. 

Q.  And,  by  the  way,  Office  Pine,  how  long  have 
you  been  with  the  Berkeley  Police  Department? 

A.     Thirteen  and  a  half  years. 

Q.  And  during  the  thirteen  and  a  half  years 
have  you  had  occasion  to  investigate  shootings, 
suicides'?  A.    Yes,  I  have. 

Q.  On  the  specific  occasion  here,  Febiiiary  22, 
1954,  you  tell  me,  from  referring  to  your  records 
there  now,  just  about  when  it  was  that  you  arrived 
at  the  scene  of  the  shooting. 

A.     I  arrived  there  approximately  2:15  p.m. 

Q.  Were  you  accompanied  by  anyone  else.  Offi- 
cer Pine?  A.     No,   I   went  alone. 

Q.  And  when  you  arrived  did  you  view  the  body 
and  the  scene  of  the  accident?  A.     Yes,  I  did. 

Q.  Did  you  observe  the  conditions  as  would 
appear  on  the  external  surfaces  of  the  body,  the 
wounds  of  the  body,  as  shown  hy  the  photographs 
here .  Have  you  seen  these  photographs? 

A.     Yes,  I  have. 

Mr.  Clausen:     May  I  open  them  up,  please. 

Q.  Would  you  look  through  those  photographs, 
please,  and  tell  me,  is  that  the  photograph  of  what 
you  saw  on  that  occasion?  [587] 

A.     Yes,  they  are  the  same  photographs. 

Q.  I  have  in  my  hand  three  photographs  which 
show  the  body,  and  there  are  in  my  hand  four 
photographs  which  show  the  gun. 
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You  have  marked  on  the  board — rather,  on  the 
diagram  on  the  board — the  two  points;  one  is 
marked  P-1,  where  you  saw  the  body,  and  I  will 
ask  you  whether  these  three  photogi'aphs  indicate 
the  approximate  position  of  the  body  as  you  have 
indicated  upon  the  diagram. 

A.    Yes,  that's  approximate. 

Mr.  Clausen:     Your  Honor,  I  think .  Well, 

it  is  obvious  from  the  pictures  they  are  of  the 
body.  I  was  going  to  ask  that  they  be  marked 
separately.  In  any  event 

The  Court:     Do  you  offer  them? 

Mr.  Clausen:    They  are  in  evidence,  your  Honor. 

The  Court:    Very  well. 

Mr.  Clausen:  They  were  introduced  as  a  group. 
I  merely  called  attention  to  the  fact  that  these 
three  just  now  identified  by  the  witness  perhaps 
should  be  marked  separately. 

The  Court:    That  is  what  I  have  in  mind. 

Mr.  Clausen:  All  right,  your  Honor.  They  are 
marked  J.  May  they  be  marked  J-1,  2  and  3? 

The  Court:  You  will  have  to  consult  the  Clerk 
on  that. 

The  Clerk:  Defendant's  Exhibit  J-1,  J-2  and 
J-3. 

(Exhibit  J  further  identified  as  Exhibits  J-1, 
J-2  and  J-:3.)    [588] 

Mr.  Clausen:  Q.  Officer  Pine,  I  show  you  the 
remaining  four  photogi*aphs,  which  apparently 
show  a  gun,  and  I  will  ask  you,  do  they  show  the 
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gun  at  this  point  that  you  have  indicated  on  the 

diagram  P-2? 

A.  I  can't  be  too  sure  of  the  position  of  the  gun 
in  the  picture  as  marked  on  the  diagram. 

Q.  As  far  as  you  recollect,  is  that  correct, 
though  ■? 

A.  As  far  as  I  recollect,  the  pictures  were  taken 
before  the  gun  was  moved. 

Q.  Yes.  So  if  those  are  the  police  photos,  they 
would  be  the  photos  taken  of  the  gun  before  it  was 
moved  from  the  spot  where  you  saw  it  when  you 
arrived,  is  that  correct?  A.    As  I  recall,  yes. 

Q.     Is  that  correct? 

A.     That  is  as  I  recall  it. 

Mr.  Clausen:  Then  may  these  be  marked,  your 
Honor,  in  the  following  sequence? 

The  Court:    They  may  be  admitted  and  marked. 

The  Clerk:  Defendant's  Exhibit  J-4,  5  and  6 
and  7. 

(Photographs  further  identified  and  marked.) 

Mr.  Clausen :  Q.  Officer  Pine,  when  you  arrived 
at  the  scene — you  can  refer  to  your  notes  if  you 
need — you  have  the  permission  of  the  Court — when 
you  arrived  at  the  scene  of  the  shooting,  did  you 
receive  information  from  some  persons  there?  [589] 

A.    Yes.  I  talked  to  Mrs.  Houston. 

Q.  Would  you  refer  to  your  notes  there.  Officer 
Pine,  and  tell  me  if  you  received  information  from 
any  other  person? 

A.  Yes.  There  were  Mrs.  Houston's  daughter 
Ajin,  and  her  mother,  Mrs.  Spaulding. 
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Q.  What,  if  anything,  was  told  you  by  Mrs. 
Houston  as  to  a  possible  motive  in  this  case? 

A.     She .  Mrs.  Houston? 

Q.  You  can  refer  to  your  notes  if  you  wish, 
Officer  Pine  for  the  exact  words. 

A.  Mrs.  Houston  told  me  that  her  husband  had 
been  under  pressure,  had  been  working  hard  get- 
ting some  reports  out  for  the  year,  and  that  at 
times  he  was  depressed.  However,  over  the  week- 
end he  had  been  in  good  spirit. 

Q.  Now,  referring  to  your  notes  there.  Officer 
Pine,  did  you  receive  any  information  from  any 
member  of  the  family  as  to  where  guns  were  stored 
in  the  house?  A.  Ann  Houston;  Miss  Houston. 

Q.     The  daughter?  A.     The  daughter. 

Q.     She  stated  what  to  you? 

A.  She  showed  me  a  closet  underneath  the  stair- 
way in  the  basement  section. 

Q.    Yes. 

A.  Where  guns  were  stored;  where  she  said 
guns  had  been  [590]  stored  over  a  period  of  time. 

Q.  All  right.  As  a  result  of  your  observing  at 
the  scene  and  from  your  observations  of  the  body, 
from  your  discussions  Avith  the  parties  there,  did 
you  rule  out  the  possibility  of  murder? 

A.     Yes,  I  did. 

Q.    AVhat   did   you   conclude   in   respect  of  the  i 
method  by  which  this  man  was  shot,  referring  to 
your   notes,    Officer   Pine? 

Mr.  Angell:  May  I — ,iust  before  the  A\itness  an- 
swers, may  I  make  my  objection? 
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The  Court:     You  may. 

Mr.  Angell:  To  which  we  object  on  the  grounds 
as  incompetent,  immaterial,  irrelevant,  not  within 
any  issue  in  this  case,  calls  for  opinion  or  so-called 
expert  testimony  without  having  established  the 
qualification  that  this  man  is  an  expert,  and,  fur- 
ther, on  the  further  ground  that  the  question 
whether  a  death  is  due  to  accident  or  suicide,  under 
all  the  cases,  your  Honor,  is  not  subject  to  opinion 
or  expert  testimony.  That  is  what  your  Honor  has 
to  decide  or  a  jury,  if  it  were  before  a  jury.  So 
even  though  this  officer  would  testify  that  he  came 
to  the  conclusion  that  it  was  one  or  the  other,  that 
would  not  be  proper  evidence  to  admit  in  this  case, 
and,  in  fact,  it  would  be  improper  and  prejudicial. 

The  Court:     Submitted? 

Mr.  Clausen:    Yes,  your  Honor.   [591] 

The  Court:    The  objection  will  be  sustained. 

Mr.  Clausen:  Now,  I  adhere,  of  course,  to  your 
Honor's  ruling,  but  I  had  in  mind 

The  Court:  You  may  reframe  your  question, 
whatever  you  have  in  mind. 

Mr.  Clausen:     All  right,  your  Honor. 

Q.  From  your  observations  of  the  scene  of  the 
shooting  and  of  the  body  and  based  on  your  ex- 
perience in  similar  cases  Officer  Pine,  did  you  reach 
a  conclusion  which  you  have  set  forth  in  your  re- 
port there  as  to  the  method  of  shooting? 

Mr.   Angell:      Same   objection. 

The  Court:     Same  ruling. 

Mr.  Clausen :    I  had  in  mind,  if  the  Court  please, 


608        The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Kenneth  C.  Pine.) 
the  Court  let  in  evidence  the  other  day,  the  testi- 
mony  

The  Court:  Refer  to  these  notes  here  that  he 
made.  You  may  deA^elop  what  he  has. 

Mr.  Clausen:     All  right. 

Q.  Did  you  set  forth  on  the  notes  that  you  have 
there,  Officer  Pine,  the  statement  as  to  your  con- 
clusion of  the   shooting? 

A.    Yes,  I  did,  on  this  report. 

Q.     All  right.  May  I  take  the  notes'? 

A.     (Witness  producing.) 

Mr.  Clausen:     I  offer  in  evidence,  if  the  Court 
please,  the  notes  signed  by  Officer  Pine  dated  Feb- 
ruary 22,  1954,  and  [592]  from  which  he  has  testi-  i 
fied  and  which  he  has  identified. 

Mr.  Angell:    May  I  make  my  objection? 

The  Court:    You  may. 

Mr.  Angell:  The  same  objection,  your  Honor,  as;' 
to  everything  on  this  exhibit  which  has  to  do  with 
the  opinion  of  the  officer  as  to  the  cause  of  death, , 
whether  it  was  accident  or  suicide.  I  believe  the' 
cases  are  clear  that  the  statements  or  report  made' 
by  the  officer,  if  made  at  the  time,  would  be  admis- 
sible. 

May  I  ask  a  couple  of  questions  of  the  officer  be- 
fore this  is  admitted? 

The  Court:     You  may. 

Mr.  Angell:  O.  Officer  Pine,  did  you  make  this 
report  at  the  time  you  wore  at  the  scene  of  the 
Houston  home  on  February  22nd  or  afterwards? 

A.    It  was  afterwards. 
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The  Court:  I  thought  it  was  the  same  day,  was 
it? 

A.  The  same  day,  approximately  an  hour  and 
a  half,  and  maybe  two  hours  afterwards. 

Mr.  Angell:  Q.  About  an  hour  and  a  half  later. 
And  will  you  look  at  your  notes  that  you  made  at 
the  time  you  were  at  the  Houston  residence? 

A.  My  notes  are  in  evidence  here  somewhere 
else. 

The  Court:     Hand  him  them. 

Mr.  Angell :    It  would  be  Exhibit  A.  [593] 

(Exhibit  handed  to  the  witness.) 

Mr.  Angell:  Q.  Now,  referring  to  those  notes, 
Officer  Pine,  will  you  tell  me  whether  there  is  any- 
i,  thing  said  in  those  notes  as  to  any  conversation 
with  Ann  Houston  or  Mrs.  Houston? 

A.  There  is  one  notation  where  Miss  Houston 
said  her  father  came  downstairs  about  two.  Other- 
wise, no,  no  written  notes  of  an}^  conversation. 

Q.  So  that  in  this  report  that  you  made  on  the 
22nd  after  you  got  back  to  the  police  station,  that 
what  you  have  made  in  there  regarding  conversa- 
tions is  your  best  recollection  made  at  that  time  as 
to  what  was  said  when  you  were  up  there,  is  that 
correct  ?  A.    Yes. 

Q.  Now,  are  you  an  expert  in  firearms  and 
•guns?  A.    No,  I  am  not. 

Q.  Have  you  had  any  experience  with  firearms 
or  guns  at  all?  A.    Yes,  some. 

Q.     What?  A.    In  my  police  work. 
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Q.  Well,  what  would  you  say  where  that  ex- 
perience was? 

A.  Oh,  yearly  target  practice,  pistol  and  rifle, 
shotgun  course. 

Q.  Just  firing  guns  in  your  police  target  prac- 
tice, is  that  correct?  A.    Yes.    [594] 

Q.  But  as  to  the  mechanism  of  gims  and  types 
and  calibers  of  guns,  are  you  an  expert  in  that 
field  at  all?  A.     No,  sir. 

Q.  As  I  understand  this  report,  Officer  Pine, 
this  was  a  report  written  up  by  you  of  what  you 
saw  and  at  the  place  up  there  at  the  Houston  resi- 
dence at  1082  Miller,  February  22nd,  after  you  had 
gotten  back  to  the  police  station  and  made  up  a  re- 
port, is  that  right?  A.    Yes. 

Q.  And  you  took  down  no  verbatim  notes  as  to 
any  conversation,  did  you.  Officer? 

A.     No,  I  didn't. 

Q.    Are  you  a  hunter?  A.    No,  I'm  not. 

Mr.  Angell:  Now,  I  vriW  renew  the  objection, 
your  Honor,  upon  the  further  gi'ound  it  is  not 
shown  that  the  officer  is  qualified  to  make  the  ob- 
servation that  appears  in  this  report.  I  do  not  know 
whether  your  Honor  has  seen  this  report.  It 
might 

The  Court:    Pass  it  up. 

(The    court    examining.) 

The  Court:  The  last  paragraph  I  should  say 
legally  is  objectionable,  hearsay,  calls  for  the 
opinion  and  conclusion. 

Mr.  Angell:     That  is  exactly  the  part.  The  rest 
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of  the  report  I  have  no  objection  to.  They  are  [595] 
notes  made  in  the  usual  course.  The  opinion 
evidence  there  or  statement  purported  to  be  evi- 
dence is  inadmissible,  your  Honor,  under  all  the 
authorities. 

The  Court:    Do  you  object  to  this  in  its  entirety? 

Mr.  Angell:  I  offer  my  o]3Jection  to  it  in  its 
entirety,  first  on  the  ground  that  it  was  not  made 
at  the  time  that  he  was  up  there  but  was  made  an 
hour  and  a  half  later  in  the  police  station,  and  only 
purports  to  be  his  recollection  of  what  occurred 
there.  So  I  will  object  to  that  on  that  ground. 

I  object  specifically  to  his  statement  regarding 
the  cause  of  death  other  than  by  gunshot  wound, 
upon  the  ground  that  it  is  not  sul:>ject  to  expert 
testimony. 

The  Court:  I  will  allow  it  to  go  in  evidence, 
with  the  exception  of  the  cause  of  death  and  the 
opinion  and  conclusion  of  this  witness. 

Does  that  appear  to  clear  up  your  situation? 

Mr.  Clausen:  Which  number  will  that  be,  Mr. 
Clerk? 

The  Clerk:    Defendant's  Exhibit  L. 

(The  report  of  Officer  Pine,  limited  by  di- 
rection of  Court,  received  in  evidence  and 
marked  Defendant's  Exhibit  L.) 

Mr.  Clausen:     You  may  take  the  witness. 

Cross  Examination 
Mr.  Angell:     Q.     Officer  Pine,   when  you  went 
to  the  Houston  residence  there  on  February  22nd, 
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you  went  back  into  the  corner,  did  you  not,  where 
the  body  was  found — not  where   the   body    [596] 
was  found;  where  the  gun  was  found? 

A.    Yes,  I  did. 

Q.  And  will  you  just  for  the  record  describe 
the  physical  appearance  of  that  as  you  went  in 
there,  Officer  Pine? 

A.  From  the  main  section  of  the  basement 
where  you  could  stand  erect,  I  had  to  duck  under 
some  clothes  that  were  hung  on  the  line,  then  step 
up  onto  a  raised  platfonn  and  w^alk  Avith  head 
bent  down  under  these  floor  joists — in  fact,  to  the 
corner,  and  it  was  a  narrow  passageway;  there  was 
fuiTiiture,  articles — other  articles  stored  in  there, 
and  I  believe  there  was  some  camping  gear  and 
just  odds  and  ends  of  household  articles  stored  in 
this  section,  and  there  was  a  veiy  narrow  passage- 
way through  to  a  small  opening  at  the  corner. 

Q.  Did  you  have  to  stoop  going  in  there.  Officer 
Pine,  as  you  went  in,  it  was  so  low? 

A.  Yes.  And  after  I  got  up  onto  the  raised  por- 
tion I  had  to  stay  stooped  all  the  time. 

Q.    Was  there  laundry  hanging  in  the  basement? 

A.    Yes,  there  was. 

Q.  Now,  did  you  have  considerable  difficulty  in 
getting  through  this  passageway  where  all  that  fur- 
niture was? 

A.    Well,    considerable    difficulty  —  actually . 

The  gun  was  lying  on  the  floor  there ;  I  had  to  step 
over  that  as  well. 

Q.     Yv^as  there  an  end  table  there? 
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A.  Well,  there  were  articles  of  furniture,  [597] 
which  I  don't  know  exactly. 

Q.  Will  you  step  over  to  the  exhibit  and  show 
now  and  point  where  you  are  referring  to  these 
articles    of    furniture  ? 

A.  This  area;  within  here  (indicating).  It 
seemed  to  be  more  than  just  what  shows  on  the 
board  or  on  the  diagram. 

Q.  To  clear  that  up  for  you,  Officer  Pine,  this 
drawing  was  made  on  November  2,  1955,  and  the 
man  who  made  it  only  put  the  objects  here  that 
were  there  when  he  drew  it  and  was  told  that  those 
were  there  at  the  time.  It  does  not  show  all  of  the 
things  that  were  there  when  you  were  there.  That 
is  what  I  am  trying  to  say. 

A.  No.  There  was,  as  I  recall,  a  bit  of  open 
space  right  at  here,  in  the  corner  (indicating). 

Then  there  was  some  articles  here  that — that  was 
just  a  very  narrow  passageway  through  here. 

Q.     Very  narrow?  A.     At  this  point. 

Q.     Was  there  an  end  table  in  there? 
I     A.     I  don't  recall  the  pieces  that  were  there. 
j     Q.     Now,  referring.   Officer  Pine,  to  Plaintiff's 
j  Exhibit  No.  1  in  evidence.  You  have  placed  the 
ibody  in  this  diagram  in  your  previous  testimony 
i  as  being  P-1,  right  alongside  the  ironer.  Mrs.  Hous- 
ton— Clayton,   rather,   in  her  testimony  and  Mrs. 
Ann  Hanscom,  the  daughter,  placed  the  body  over 
hy  the  washing  machine.  Can  you  state  from  your 
recollection  now  [598]  Avhether  the  body  would  be 
noar  the  location  you  placed  it  at  P-1,  besides  the 
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ironer,  or  over  by  the  washing  macMne  where  it 
has  been  placed  by  Mrs.  Clayton  and  by  Mrs.  Aim 
Hanscom  ? 

A.  From  the  diagram  I  made  at  the  scene,  the 
body  was  closer  to  that  position. 

Mr.  Clausen:    Indicatmg  P-1.  || 

A.  Of  mine,  P-1.  From  my  recollection  and  the 
diagram  I  made  at  the  scene,  standing  in  the  base- 
ment there. 

Mr.  Angell:  Q.  So  you  place  it  at  al)Out  where 
you  placed  it,  at  P-1,  is  that  correct? 

A.  Possibly  a  few  feet  further,  but  not  as  far 
as  over  here. 

Q.  You  would  not  place  it  as  far  out  as  Mrs. 
Clajrton  and  Mrs.  Hanscom  have?  A.     No. 

Q.  But  you  might  place  it  a  little  further  that 
way  than  you  have  placed  it,  is  that  correct? 

A.  It  wouldn't  be  more  than  a  foot  or  two  fur- 
ther. 

Q.  I  will  show  you  Defendant's  Exhibit  J-2 
and  ask  you  if  that  would  assist  you  any  in  refer- 
ring where  the  body  was. 

A.  Apparently  from  this  picture  and  the  dia- 
gram, these  two  posts  or  uprights  would  be  ap- 
proximately at  the  center — these  I  assume  to  be 
the  uprights  in  the  diagram,  showing  in  the  picture,  i 

Mr.  Clausen:    Pardon — you  were  answering  one  ' 
question.  Counsel  is  now  gi'^'ing  you  another.  You 
were  referring  to  this   [599]  and 

Mr.  Angell:  They  are  the  same  pictures  that 
you  put  in,  Mr.  Clausen. 
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Mr.  Clausen:  The  point  is,  the  reporter  yet 
hasn't  got  the  full  answer. 

A.  There  are  these  marks  on  the  diagram  indi- 
cating these  uprights,  the  posts.  The  body  would 
be  moved  forward  probably  another  foot,  another 
three,  four,  five  feet,  because  in  the  picture  it  shows 
the  posts  to  be  about  even  with  the  knees. 

Mr.  Angell:  Q.  I  will  hand  you  all  three  of 
Defendant's  Exhibits  J-1,  2  and  3  and  ask  you: 
From  looking  at  those  photographs  you  can  tell 
approximately  where  the  body  was ;  and,  if  it  is  not 
where  you  located  it  at  P-1,  would  you  then  draw 
with  a  different  colored  chalk  the  place  where  you 
now  i^lace  it  after  seeing  those  photographs? 

A.  If  there  is  any  change  at  all,  it  would  be 
approximately  a  little  bit  further  north  and  a  little 
bit  further  to  the  east. 

Q.     The  east  is  this  way,  here? 

A.     (Witness  indicating.) 

Q.     Now  will  you  mark  that  P-4? 

A.     (Witness  designating  P-4.) 

Mr.  Angell:     Thank  you.  No  further  questions. 

Redirect  Examination 
Mr.  Clausen:    Q.     Officer  Pine,  when  you  spoke 
that   day   after   you   arrived   with   Mrs.    Houston, 
jthe  then  Mrs.  Houston,  did  [600]  she  appear  com- 
posed to  you?  A.    Yes. 
Mr.  Clausen:     That  is  all. 
Mr.  Angell:     No  further  questions. 
(Witness  excused.) 
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ironer,  or  over  by  the  washing  machine  where  it 
has  been  placed  by  Mrs.  Clayton  and  by  Mrs.  Ann 
Hanscom  ? 

A.  From  the  diagram  I  made  at  the  scene,  the 
body  was  closer  to  that  position. 

Mr.  Clausen:    Indicating  P-1. 

A.  Of  mine,  P-1.  From  my  recollection  and  the 
diagram  I  made  at  the  scene,  standing  in  the  base- 
ment there. 

Mr.  Angell:  Q.  So  you  place  it  at  a1)out  where 
you  placed  it,  at  P-1,  is  that  correct? 

A.  Possibly  a  few  feet  further,  but  not  as  far 
as  over  here. 

Q.  You  would  not  place  it  as  far  out  as  Mrs. 
Clayton  and  Mrs.  Hanscom  have?  A.    Ko. 

Q.  But  you  might  place  it  a  little  further  that 
way  than  you  have  placed  it,  is  that  connect? 

A.  It  wouldn't  be  more  than  a  foot  or  two  fur- 
ther. 

Q.  I  will  show  you  Defendant's  Exhibit  J-2 
and  ask  you  if  that  would  assist  you  any  in  refer- 
ring where  the  body  was.  I 

A.  Apparently  from  this  picture  and  the  dia- 
gram, these  two  posts  or  uprights  would  be  ap- 
proximately at  the  center — these  I  assume  to  be 
the  uprights  in  the  diagram,  sho^^dng  in  the  picture. 

Mr.  Clausen:  Pardon — you  were  answering  one 
question.  Counsel  is  now  gi^^ng  you  another.  You 
were  referring  to  this   [599]   and 

Mr.  Angell:  They  are  the  same  pictures  that 
you  put  in,  Mr.  Clausen. 
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Mr.  Clausen:  The  point  is,  the  reporter  yet 
hasn't  got  the  full  answer. 

A.  There  are  these  marks  on  the  diagram  indi- 
cating these  uprights,  the  posts.  The  body  would 
be  moved  forward  probably  another  foot,  another 
three,  four,  five  feet,  because  in  the  picture  it  shows 
the  posts  to  be  about  even  with  the  knees. 

Mr.  Angell:  Q.  I  will  hand  you  all  three  of 
Defendant's  Exhibits  J-1,  2  and  3  and  ask  you: 
From  looking  at  those  photographs  you  can  tell 
approximately  where  the  body  was ;  and,  if  it  is  not 
where  you  located  it  at  P-1,  would  you  then  draw 
with  a  diiferent  colored  chalk  the  place  where  you 
now  place  it  after  seeing  those  photographs? 

A.  If  there  is  any  change  at  all,  it  would  be 
approximately  a  little  l^it  further  north  and  a  little 
bit  further  to  the  east. 

Q.     The  east  is  this  way,  here? 

A.     (Witness  indicating.) 

Q.     Now  will  you  mark  that  P-4'? 

A.     (Witness  designating  P-4.) 

Mr.  Angell:     Thank  you.  No  further  questions. 

Redirect  Examination 
Mr.  Clausen:     Q.     Officer  Pine,  when  you  spoke 
that   day   after  you   arrived   with   Mrs.   Houston, 
the  then  Mrs.  Houston,  did  [600]  she  appear  com- 
posed to  you?  A.     Yes. 
Mr.  Clausen:     That  is  all. 
Mr.  Angell:     No  further  questions. 
(Witness  excused.) 
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recalled  as  a  witness  on  behalf  of  the  Defendant; 
previously   sworn. 

Direct  Examination 

Mr.  Clausen:  Q.  Inspector  Parker,  you  testi- 
fied for  us  last  Aveek  in  this  case  1)efore  we  had  the 
records  of  the  Berkeley  Police  Department  which 
were  produced  by  Lieutenant  Sherry. 

I  now  have  in  my  hand  the  photographs  and  the 
police  report.  I  will  hand  you,  first,  the  series  of 
papers,  the  bundle  of  papers  which  constitute  the 
report,  and  I  will  ask  you  whether  in  there  there 
are  reports  by  yourself.       A.  (Witness  examining-.) 

Q.  Now,  here,  I  notice  a  card.  Is  that  a  report 
by  yourself  in  the  file?  A.    Yes,  it  is. 

Q.    All  right.  Llay  I  take  that  first,  please. 

By  the  way,  is  that  your  signature  on  the  reverse 
side  of  that  card?  A.     Yes,  it  is. 

Q.  And  those  records  were  kept  in  the  [601] 
ordinary  course  of  business,  Avere  they,  ordinary 
course  of  practice  of  the  Berkeley  Police  Depart- 
ment? A.    Yes. 

Q.  Now  referring  to  that  card,  can  you  tell  me, 
did  you  have  a  talk  with  anyone  representing  the 
family  following  the  trip  that  jon  made  to  the 
scene  of  the  shooting?  A.     Yes,  I  did. 

Q.     And  on  what  day? 

A.  By  telephone  on  the  3rd  of  March,  1954, 
and  in  person  on  the  follomng  day,  the  4th  of 
March. 

Q.     And  who  was  that? 
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A.  That  was  the  attorney  Angell  who  is  present 
here. 

Q.  And  then  on  the  same  day  did  you  make  a  re- 
port yourself  of  what  you  had  seen  and  observed 
and  had  been  informed  at  the  scene  of  the  accident? 

A.  No.  The  report  I  made  of  what  I  had  ob- 
served at  the  scene  of  the  accident  was  dictated  on 
the  morning  of  February  23rd,  the  day  following 
my  visit  to  the  scene  of  the  shooting. 

Q.     Is  that  what  you  are  now  referring  to? 

A.    Yes. 

Q.  So  that  this  report  was  made  the  morning 
following  the  shooting? 

A.  Yes;  I  dictated  it,  concluded  the  dictation 
at  9:50  A.M.  on  the  following  morning. 

Q.  And  does  that  repoi^.  set  forth  your  observa- 
tions, what  [602]  you  were  informed,  the  result  of 
your  investigation?  A.     Yes,  it  does. 

Q.  Let  me  ask  you,  Ins];)ector  Parker,  what  was 
your  assignment  at  the  time  that  you  made  this 
observation  on  Fel^ruary  22,  1954  ? 

A.  AYell,  my  assignment  included  various  assign- 
ments, the  principal  ones  l)eing  investigation  of  all 
homicides  and  felony  assaults,  except  for  robberies. 

Q.  And  when  you  made  the  investigation  on  this 
occasion  was  there  one  officer  in  charge — I  mean, 
you  went  there,  as  I  understand  it.  Officer  Pine  was 
there;  who  was  in  charge  of  the  investigation? 

A.  Officer  Pine  in  this  particular  case,  because 
it  was  not  my  duty  to  take  over  the  investigation 
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unless  there  was  indication  that  a  crime  was  in- 
volved. 

The  Court:    We  will  take  a  recess. 
(Short  recess  taken.) 

Mr.  Clausen:  Q.  Inspector  Parker,  how  long 
had  you  been  with  the  Berkeley  Police  Department 
at  the  time  of  the  shooting  in  this  case,  last  year? 

A.     Over  twenty-four  years  at  that  time. 

Q.  And  during  that  period  did  you  investigate 
homicides,  including  suicides'?  A.     Yes,  I  did. 

Q.     And  especially  suicide  by  gimshot  wounds? 

A.  All  types  of  death  which  were  not  natural 
and  certified  [603]  by  physicians. 

Q.  And  when  you  got  to  the  scene  of  the  acci- 
dent, scene  of  the  shooting,  on  this  occasion,  can 
you  tell  me  who  already,  if  anyone,  was  already 
there  ? 

A.     Officer  Chandler,  Officer  Pine — I  recall. 

Q.  You  may  refer  to  your  notes,  if  you  wish. 
Did  you  accompany  anyone  else  to  the  scene? 

A.    I  don't  recall  anyone  with  me. 

Q.     Your  notes  are  there,  the  first  document. 

A.  (Witness  examining.)  Oh,  yes.  Officer  Wilen, 
one  of  the  police  photographers,  left  the  station 
with  me.  I  took  him  to  the  scene. 

Q.  When  he  arrived  did  he  take  these  pictures 
which  have  been  introduced  in  evidence  and  which 
I  now  show  you?  A.     Yes,  he  did. 

Q,  And  while  you  were  there — you  may  refer 
to  your  notes.  While  you  were  there  did  the  Cor- 
onor  or  a  deputy  coroner  arrive? 
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A.     Yes,   deputy   coroner   Osborne. 

Q.     And  what  did  he  do  that  you  saw*? 

A.  In  my  presence  the  body  was  turned  over 
so  that  we  could  observe  the  entrance  wound  of  the 
bullet  and  he  also  unloaded  the  rifle  involved  in 
my  presence  and  the  presence  of  Officer  Pine — I 
am  quite  sure  was  there. 

Q.    When  you  say  "he"  you  refer  to  whom^ 

A.     Mr.  Osborne.  [604] 

Q.    What  was  found  in  the  rifle*? 
I      A.     One  discharged  shell,  cartridge,  in  the  cham- 
ber. 
L      Q.    Were  there  any  cartridges  in  the  magazine? 
'      A.     No,  it  was  empty. 

Q.  And  I  believe  you  already  testified  last  week 
to  the  blast  and  the  appearance  of  the  wounds,  so 
I  won't  ask  you  again. 

Did  you.  Inspector  Parker,  testify  in  any  Cor- 
oner's inquest?  A.     I  did  not. 

Q.  May  I  have  that  statement  that  you  have 
signed  there? 

We  will  offer  in  evidence,  if  the  Court  please, 
the  signed  statement  by  Inspector  Parker. 

Mr.  Angell:  May  we  make  our  objection  to  that, 
your  Honor? 

The  Court:    You  may. 

Mr.  Angell:     Same  objection  as  to  the  statement 

made  by  Officer  Pine,  objected  to  on  the  grounds  of 

incompetent,  irrelevant,  immaterial,  not  within  any 

I  issue  in  this  case;  it  is  hearsay,   shows  from  the 

testimony  he  didn't  make  the  report  until  the  next 
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day;  npon  the  further  ground  as  to  the  opinion 
testimony  of  Inspector  Parker  as  to  whether  it  was 
an  accident  or  suicide;  the  same  objection  as  that 
is  urged,  the  same  objection  as  to  the  conchision 
of  Officer  Pine,  it  is  not  a  subject  of  expert  testi- 
mony, that  it  is  for  this  Court  or  a  jury,  if  it  were 
before  a  jury,  to  determine,  and  accordingly  it  is 
inadmissible,  it  would  be  error  to  admit  it. 

The  Court:    What  are  the  contents  of  it? 
(Examined  by  the  Court.) 

The  Court:  At  this  time  I  will  sustain  an  ob- 
jection to  this  document.  You  may  develop  the 
facts  therein  enumerated. 

Mr.  Clausen:  Your  Honor,  I  think  they  have 
been  fairly  well  developed  between  the  examination 
today  and  also  of  last  week. 

The  Court:  Just  so  that  you  may  know  what  I 
have  in  mind,  there  are  opinions  and  conclusions 
in  this  document  which  are  legally  objectionable. 

Mr.  Clausen:    Well 

The  Court:  The  other  recital  there  is  evidence 
in  the  record  in  every  detail. 

Mr.  Clausen:    That  is  what  I  had .  All  right, 

your  Plonor. 

You  may  take  the  witness. 

Cross  Examination 
Mr.  Angell:     Q.    Inspector  Parker,  after  refer- 
rin^r  to  your  notes,  did  you  have  a  conference  or  a 
discussion  resrarding  this  matter,  subsequent  to  Feb- 
-p,ir,T.T-  or>    lof^/f.   ^,y\j■]^  rcspcct  to  thc  rccords ? 
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A.    Yes,  I 

The  Court:    Pass  the  notes  \ij)  here,  Mr.  Clerk. 

Mr.  Angell:  That's  the  report — I  am  referring 
to  the  inspector's  notes. 

A.  I  don't  have  my  original  notes,  but  I  do  have 
a  supplemental  report  in  the  file  that  was  written 
on  the  4th  of  March. 

Mr.  Angell:  Q.  Yes.  And  you  had,  as  I  under- 
stand it,  before  you  wrote  that  note  or  prior . 

When  with  respect  to  your  meeting  was  that  re- 
port  written?  A.     Yes. 

Q.     When  was  it  ?  Was  it  a  report  of  the  meeting  ? 

A.  On  the  4th  of  March,  1954,  I  discussed  the 
case  with  acting  chief  Fording  and  Lieutenant 
Sherry,  superintendent  of  records. 

Q.  Go  ahead.  And  is  that  report — is  that  a  re- 
port made  of  that  meeting? 

A.    Yes,  this  is  a  report  made  of  that  meeting. 

Q.  What  I  am  asking  is — what  I  want  to  ask 
is:  Was  the  report  handled  in  this  case — was  this 
case  handled  as  a  usual  case  of  this  type,  insofar 
as  the  records  of  the  Berkeley  Police  Department 
were  concerned? 

A.  No,  it  wasn't  because  we  have  had  no  specific 
general  order  covering  this  particular  type  of  con- 
dition and  it  was  agreed  at  the  meeting  that  all  of 
the  investigative  data  we  had  accumulated  would 
be  made  available  by  showing  (not  by  turning  re- 
ports over)  to  representatives  of  either  the  family 
or  the  insurance  carriers  involved.  [607] 
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Q.  Now,  at  that  time  had  the  Coroner's  inquest 
been  called?  A.    No,  it  had  not. 

Q.  And  who  requested  the  Coroner's  inquest,  if 
you  know? 

A.  I  did,  in  a  conversation  -svith  the  Coroner  of 
Alameda  Coimty. 

Mr.  Angell:     That  is  all. 

Mr.  Clausen:  That  is  all.  Thank  you.  Inspector 
Parker. 

(Witness  excused.) 

Mr.  Clausen:     Call  Mr.  Bungarz. 

BERNARD  D.  BUNGARZ 

called  as  a  witness  on  behalf  of  the   defendant; 
sworn. 

The  Court:    Your  full  name,  please? 
A.     Bernard  D.  Bungarz.  ' 

The  Court:     Where  do  you  reside? 
A.    2633  Sixteenth  Street,  Oakland. 
The  Court:    Your  business  or  occupation? 
A.     Retired. 

The  Court:    How  long  have  you  been  retired? 
A.     Since  January  of  this  year. 
The  Court:     Prior  to  that  time  what  business, 
if  any,  were  you  engaged  in? 
■  A.     Coroner  of  Alameda  County. 
The  Court:     During  what  period  of  time? 
A.     I  was  Coroner  for  two  years. 
The  Court:    For  two  years.  Take  the  witness. 
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Direct  Examination 

Mr.  Clausen:  Q.  For  the  two  years,  Mr.  Bun- 
garz, were  you  in  the  Coroner's  office? 

A.    I  was. 

Q.  That's  the  Coroner's  office  of  Alameda 
County.  And  what  positions  did  you  occupy — what 
position  did  you  occupy  immediately  before  this 
two-year  period  when  you  were  the  actual  Coroner? 

A.  I  was  the  chief  deputy  coroner  for  eight 
years. 

Q.  Chief  deputy  eight  years.  All  in  all  you  had 
been  in  the  Coroner's  office  how  long  as  of  the  first 
of  this  year?  A.     Thirty  years. 

Q.  Thirty  years.  All  right.  Do  you  recall,  do 
you,  the  case  that  we  are  trying,  the  case  of  Wil- 
liam Houston?  Do  you  recall  that  case? 

A.    Yes,  I  do. 

Q.  As  of  February,  1954,  and  would  you  tell  me 
if  it  was  a  fact  that  in  the  usual  course  the  body 
was  brought  in  to  the  Coroner's  facility?  Is  that 
correct?  A.     That  is  right. 

Q.  And  are  there  various  alternatives  open 
under  the  law  for — rather,  were  there  for  you  to 
make  a  conclusion  in  the  matter  of  how  the  death 
was  caused?  A.     There  was,  yes. 

Q.  And  explain  those  alternatives,  Mr.  Bun- 
garz.  [609] 

A.  I  might  by  investigation  give  a  cause  of 
death. 

Q.      I  beg  your  pardon? 


624        The  Canada  Life  Assurance  Co.  vs. 

(Testimony  of  Bernard  D.  Bungarz.) 

A.  I  might  by  investigation  give  a  cause  of 
death. 

Q.     In  other  words,  by  your  own  investigation? 

A.  By  my  own  investigation,  and  I  might  do  it 
by  calling  a  Coroner's  jury. 

Q.  All  right.  Now,  in  this  particular  case,  what 
was  your  original  intention? 

A.     My  original 

Mr.  Angell:  Objected  to,  your  Honor,  incom- 
petent, irrelevant  and  immaterial. 

Mr.  Clausen:     Your  Honor 

Mr.  Angell:  He  asked  what  he  intended  to  do. 
The  evidence  is  here  that  there  was  a  jury  inquest, 
a  jury  called,  and  the  verdict  is  in  evidence. 

Mr.  Clausen:  I  understand  that  and  I  am, 
your  Honor,  entitled,  as  I  feel,  to  produce  evidence 
in  response  to  that. 

The  Court :  There  are  two  methods  under  the  law 
to  hear  these  matters'? 

Mr.  Clausen:     Beg  your  pardon? 

The  Court :    There  are  two  methods,  are  there  ?      » 

Mr.  Clausen:    Yes,  your  Honor. 

The   Court:     I   will   allow  the   question. 

Mr.  Clausen:     All  right. 

Q.  Your  original  intention  was  what,  Mr.  Bun- 
garz, as  Coroner?   [610] 

A.  My  original  intention  was  to  do  it  by  investi- 
gation only. 

Q.  And  had  you  proceeded  in  that,  to  use  that 
method  up  to  a  certain  point?  A.    I  did. 
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Q.  And  had  you  reached  a  conclusion  yourself 
as  to  the  cause  of  death  *?  .  A.    I  did. 

Q.    What  was  that? 

Mr.  Angell:  Just  a  minute.  I  object,  your  Honor, 
on  the  grounds  incompetent,  irrelevant  and  imma- 
terial, that  it  is  hearsay  to  this  plaintiff  in  this  case, 
that  it  is  calling  for  opinion  testimony  or  expert 
testimony,  which  is  not  subject  to  expert  testimony, 
as  I  understand  the  question  asked  this  witness,  if 
he  determined  whether  this  was  accidental  or 
suicide. 

The  Court:    Submitted? 

Mr.  Angell:     Yes,  your  Honor. 
;     The  Court:     Objection  sustained. 

Mr.  Clausen :  Q.  In  the  course  of  your  activi- 
ties as  Coroner  for  two  years,  as  chief  deputy  for 
eight  years,  and  as  an  employee  of  the  Coroner's 
office  for  some  full  thirty  years,  during  that  period 
of  time  did  you  investigate  or  reach  conclusions 
as  to  causes  of  death,  of  suicides'?  A.      I  did. 

Q.     And  suicides  by  gunshot  wounds? 

A.    I  did.  [611] 

Q.  And  could  you  tell  me  the  approximate  num- 
ber or  could  you  tell  me  just  about  how  many 
perhaps  per  year — give  me  some  idea  as  to  the  num- 
ber of  cases  of  that  kind  in  which  you  reached  con- 
clusions as  to  the  cause  of  death. 

A.  That  v/ould  be  a  hard  question  to  answer. 
There  are — they  were  numerous,  but  as  to  number, 
that  would  be  a  hard  question  to  answer. 

Q.    All  right.  In  this  case  you  already  testified 
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that  you  had  proceeded  by  the  investigation  method 
of  your  own  office  and  had  reached  a  conchision  as 
to   the   cause    of   death.    Now,   what,   if    anything,  | 
intercepted — what,    if    anything,    intercepted    that 
official  action  that  you  were  about  to  take? 

Mr.  Angell:  Just  a  minute.  Your  Honor,  I  ob- 
ject to  that  as  incompetent,  irrelevant  and  imma- 
terial, not  within  any  issue  in  this  case;  it  is  not  a 
X)roper  subject  to  be  introduced  in  evidence  in  this 
case.  The  fact  is  officially  that  this  wT-tness  called  a 
Coroner's  jury,  and  eventually  reached  a  verdict. 
If  this  witness  came  to  a  different  conclusion,  it 
doesn't  carry  any  more  weight  in  this  court  than 
perhaps  the  verdict  of  the  jury  carries,  and  cer- 
tainly it  is  not  admissible  in  this  court.  It  is  at- 
tempting to  prove  by  alleged  expert  testimony 
whether  a  cause  of  death  was  suicide  or  accidental, 
and  the  cases  are  absolutely  without  a  break  that 
that  cannot  be  done.  It  is  inadmissible. 

The  Court:     Submitted?   [612] 

Mr.  Clausen:     Submit  it,  your  Honor. 

The  Court:    Objection  sustained. 

Mr.  Clausen:  I  don't  want  to  intrude  on  your 
Honor's  ruling,  but  I  would  ask  this  question,  your 
Honor : 

Q.  Isn't  it  a  fact  that  a  person  from  the  office 
of  Mr.  Angell  asked  you  not  to  reach  your  conclu- 
sion and  requested  a  jury  inquest? 

Mr.  Angell:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  is  not  within  any  issue 
in  this  case.  What  difference  would  it  make  if  it 
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were  true'?  I  will  say  it  isn't  true.  But  what  dif- 
ference would  it   make?   The   official   inquest  was 
held. 

Mr.  Clausen:  The  difference  is,  if  the  Court 
please,  that  if  counsel  himself  puts  in  evidence,  as 
he  has  here,  a  jury's  verdict  or  a  verdict  of  a  Cor- 
oner's jury,  rather,  which  in  effect  says  ''undeter- 
mined," then  I  am  entitled,  your  Honor,  to  dis- 
close the  full  facts  surrounding  that  verdict.  I  have 
here  the  man  officially  who  had  charge  of  the  par- 
ticular matter,  of  this  particular  inquest. 

Mr.  Angell:     Your  Honor 

Mr.  Clausen:  I  intend  to  show,  your  Honor, — 
or,  rather,  to  ask  the  witness  further  facts  concern- 
ing this  interpretation  of  his  own  act — in  other 
words,  the  act  for  Mr.  Angell's  office  who  asked 
that  the  Coroner  not  list  his  own  conclusion  down 
of  suicide  but  rather [613] 

Mr.  Angell:  I  object  to  that  statement  as 
being 


Mr.    Clausen:      but,    rather,    to    proceed   by 

Coroner's  inquest. 
K    Mr.  Angell:     I  object  to  that  as  a  statement  of 
counsel.  There  is  no  evidence  to  that  effect. 

Mr.  Clausen:    I  say  I  offer  to  prove. 

Mr.  Angell:     There  is  no  evidence  to  that  effect 
in  the  record. 

Mr.   Clausen:     I   understand.   I   say   I   offer   to 
prove  that. 

The  Court:     Well,  if  it  is  challenged.  You  say 
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it  isn't.  I  will  allow  it.  The  objection  will  be  over- 
ruled. 

Mr.  Clausen :  Q.  Now,  did  you  have  a  call  from 
someone  purporting  to  be  from  Mr.  Angell's  office 
concerning  your  method  of  procedure  in  this  case? 

A.     I  did. 

Q.     And  when  was  that,  Mr.  Bungarz? 

A.  I  have  no  idea  of  the  date,  only  that  it  was 
after  the  22nd  of  February. 

Q.  All  right.  And  was  it  before  the  inquest 
that  was  held  in  this  case? 

A.     Yes,  it  was. 

Q.    And  who  did  this  party  say  he  or  she  was? 

A.     Mr.   Angell. 

Q.     And  Avhat  request  was  made  of  you? 

A.  The  request  was  that  I  hold  an  inquest  be- 
cause Mr.  Angell  [614]  thought  that  he  had  some 
testimony  that  might  change  my  ideas  on  it. 

Q.  And  did  you  tell  Mr.  Angell  that  you  had 
reached  a  conclusion  yourself  at  that  time? 

A.     I  did. 

Mr.  Angell:  Objected  to  as  incompetent,  iiTcle- 
vant  and  immaterial.  Now  he  is  trying  to 

The  Couii;:  The  objection  will  be  sustained.  That 
may  go  out. 

Mr.  Clausen:    All  right. 

Q.  And  did  you  tell  Mr.  Angell  the  reasons  why 
you  had  reached  the  conclusion  you  had  reached? 

A.     I  did. 
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Mr.  Angell:    Same  objection.  Ask  that  it  go  out. 

The  Court:     Same  ruling.  It  may  go  out. 

Mr.  Clausen:  Q.  Was  there  any  testimony 
given  at  the  inquest  which  in  any  manner  changed 
your  original  impression? 

Mr.  Angell:    Same  objection. 

The  Court:  The  objection  will  be  sustained.  It 
may  go  out. 

Mr.  Clausen:     You  may  take  the  witness. 

Mr.  Angell:    No  questions. 

Pardon  me.  Just  one  question. 

Cross  Examination 

Mr.  Angell:  Q.  Have  you  any  notes,  Mr.  Bun- 
garz, which  [615]  show  the  date  of  your  conversa- 
tion with  me? 

A.     I  have  not. 

Mr.  Angell:    No  further  questions. 

(Witness  excused.) 

"r.  Clausen:     Your  Honor,  the  defendant  rests. 

r.  Angell:  If  your  Honor  please,  the  plain- 
tiff is  ready  to  rest  except  for  one  piece  of  testi- 
mony, and  that  is  as  to  the  date  that  Mr.  Bungarz 
says  I  called  him.  I  am  positive  that  his  recollec- 
tion of  the  date  is  wrong,  but  it  will  be  in  my  office 
records  and  I  would  like  to  look  at  them  and  make 
sure  of  my  memory  and  my  recollection  is  that  the 
first  time  I  head  of  this  case  was  on  the  24th  of 
February,  that  I  was  then  on  my  way  to  Caspar, 
Wyoming,  on  legal  business,  that  I  did  not  return 
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until  March  2nd.  That  is  just  my  recollection.  My 
calendar  will  show  it.  I  want  the  record  to  show 
it.  Just  that  one  date. 

Could  we  then  go  over  to  two  o'clock  and  I  will 
check  the  record?  Outside  of  that,  your  Honor, 
plaintiff  will  be  ready  to  rest. 

Does  your  Honor  wish  this  presented  on  argu- 
ments or  on  briefs? 

The  Court :  Well,  that  it  a  matter  for  you  gentle- 
men. I  do  not  indicate  in  any  fashion  what  you  may 
or  may  not  do. 

Mr.  Angell:  We  will  discuss  it  and  proceed  ac- 
cordingly. 

The  Court:     Adjourned  to  two  o'clock.   [616] 
(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.)    [616-A] 

Mr.  Angell:  If  your  Honor  please,  prior  to  the 
noon  recess  I  stated  I  wanted  to  look  at  my  office 
records  as  to  when  I  had  talked  to  Mr.  Bungarz,  the 
last  witness  on  the  stand.  I  misunderstood  Mr.  Bun- 
garz' testimony.  I  had  the  reporter  read  it  to  me  aft- 
erwards, and  Mr.  Bungarz'  testimony  was  that  he 
spoke  to  me  between  the  22nd  of  February  and  the 
inquest.  I  thought  he  had  said  he  had  spoken  to  me 
on  the  22nd.  In  view  of  that,  I  have  no  further  testi- 
mony and  no  further  rebuttal,  and  we  rest. 

Does  your  Honor  wish  oral  argument  ? 

The  Court:    Whatever  you  gentlemen  desire. 

Mr.  Clausen :    Does  your  Honor  wish  that 

Mr.  Angell:    Shall  I  proceed  with  the  argument? 

Mr.  Clausen:  Do  you  wish  to  proceed  with  the 
oral  argument? 
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Mr.  Angell:    Yes,  if 

Mr.  Clausen:    All  right,  then. 
Mr.  Angell :    If  the  Court  wishes  to  hear  it. 
The  Court:    Proceed. 
Mr.  Clausen :    I  will  proceed. 
Mr.  Angell:    Well,  I  will  proceed.  Anyway,  I  be- 
lieve I  have  the  right. 
The  Court:    Proceed. 

CLOSING  ARGUMENT 
I  Mr.  Angell :  If  your  Honor  please,  this  is  a  rela- 
tively simple  case  so  far  as  the  issues  are  concerned. 
The  issues  as  framed  by  the  pleadings  are  that  Mr. 
Houston  in  Septem})er  filed  his  application  of  insur- 
ance with  the  defendant  here,  that  the  policy  subse- 
quently was  issued,  that  the  premiums  were  paid, 
and  Mr.  Houston  met  his  death  on  February  22, 
1954. 

The   defendant  pleads  two   affirmative   defenses. 
Those  defenses  are  that  there  was  a  falsification  of 
the    application   when    Mr.    Houston    affirmatively 
stated  in  the  application  that  he  did  not  use  alco- 
holic beverages,  but  socially  and  only  occasionally 
I  and  answering  the  further  question  as  to  whether  he 
;  used  alcoholic  beverages  to  excess,  his  answer  was 
;  that  he  did  not.  Calling  your  Honor's  attention  to 
i  the  provisions  of  the  application,  the  exact  wording, 
!  the  exact  wording  is,  your  Honor,   question  6- A : 
"To  what  extent  do  you  use  alcoholic  stimulants?" 
\  Then  there  is  a  place  up  at  the  top  that  says,  "An- 
I  swer."  The  answer  is  "Yes."  And  then  "Socially 
j  only  occasionally."  And  then  there  is  a  second  part 
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to  that  question,  6-B :  "Have  you  ever  used  them  to 
excess?"  The  answer  is,  "No." 

These  are  affirmative  defenses,  your  Honor,  and 
therefore  they  must  be  proved  by  a  preponderance 
of  evidence.  The  burden  is  on  him  who  asserts  those 
defenses. 

The  other  defense  is  as  to  whether  Mr.  Houston 
died  by  his  own  hand  or  by  accident,  and  the  same 
rule  of  law  applies.  The  burden  of  proof  in  both 
affirmative  defenses  is  on  the  defendant  by  clear 
and  satisfactory  evidence. 

As  to  the  provisions  in  the  insurance  policy,  your 
Honor,  I  don't  think  I  could  better  put  it  than  was 
put  by  the  courts  of  this  state  in  Everett  v.  Stand- 
ard Accident  Insurance  ComjDany,  45  Cal.  App.  332, 
at  338,  where  the  court  said: 

"The  special  defenses  raised  by  appellant  were 
all  based  upon  the  alleged  fraud  of  decedent.  The 
presumption  is  always  against  fraud.  This  presump- 
tion approximates  in  strength  that  of  innocence  of 
crime." 

Citing  the  old,  old  case,  your  Honor,  of  Truett  v. 
Onderdonk,  120  Cal.,  with  which  your  Honor  is  cer- 
tainly familiar. 

"One  who  seeks  relief  from  fraud  must  allege  it 
and  prove  it  by  clear  and  satisfactory  evidence. 
A  mere  suspicion  of  fraud  is  not  sufficient.  Here  the 
e^ddence  was  conflicting  in  every  particular.  Consid- 
eration will  be  given  to  each  of  these" — and  so  on. 

That  is  the  rule  of  law  as  far  as  the  application 
for  insurance  is  concerned. 
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The  same  is  held  in  Moore  v.  Giffen,  110  Cal.  App. 
— I  do  not  have  the  page  citation  here. 

As  to  suicide,  your  Honor, 

The  Court :    Counsel  has  it. 
Mr.  Angell :    I  beg  your  pardon  ? 
The  Court :    Counsel  has  that  citation. 

(Colloquy  between  counsel  and  associate.) 

Mr.  Angell:  I  will  repeat  for  the  record,  Moore 
V.  Giffen,  110  Cal.  App.  659. 

Beers  v.  California  State  Life  Insurance  Com- 
pany; 87  Cal.  App.  440,  at  456: 

"It  must  be  borne  in  mind  that  the  defendant  en- 
tered the  trial  charged  with  the  burden  of  over- 
throwing the  presmiiption  that  the  deceased  was 
sane  and  that  her  death  was  not  suicidal  but  from  a 
natural  cause.  It  rested  upon  the  defendant  to  over- 
come said  presumption,  or,  in  other  words,  to  sup- 
port the  affirmative  defense  of  suicide,  'by  prepond- 
erance of  clear  and  satisfactory  evidence,  direct  or 
circumstantiar." 

Then  citing  37  Corpus  Juris,  Section  443,  page 
640,  and  cases  cited  in  the  footnotes  and  "Also  the 
above  named  cases." 

"And  whether  the  defendant  introduced  sufficient 
I  satisfactory  proof  to  overcome  that  presiunption  or 
'  to  sustain  the  defense  was  a  question  to  be  solved  by 
1  the  jury." 

i      And  then  they  went  on  and  stated  they  would  not 
;  set  aside  the  jury  verdict. 

I      Another  case   stating  the   rule   is   Wilkinson  v. 
Standard  Accident  Insurance   Company,   180  Cal. 
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252,  at  256,  29  American  Jurisprudence,  1144,  insur- 
ance. Section  1520. 

Now,  taking  up,  your  Honor,  the  first  and  what 
appeared  to  be  the  most  serious  of  the  objections 
urged  to  paying  this  policy  in  this  case,  I  will  take 
uj)  the  question  of  intoxication  or  a  fraud  commit- 
ted on  the  insurance  company  when  the  application 
was  signed  by  Mr.  Houston  and  he  stated  that  he 
did  use  intoxicants,  yes,  socially  and  occasionally  or 
only  occasionally. 

The  first  thing  I  would  like  to  do  is  to  review  the 
testimony  produced  by  the  defense  in  support  of 
that.  They  produced  the  deposition  of  Virginia  Wil- 
kerson.  Mrs.  Wilkerson  was  the  daughter  of  Mr. 
Harry  Utley  that  your  Honor  heard  on  the  witness 
stand  and  who  had  been  Mr.  Houston's  hunting 
comi)any  for  some  ten  or  twelve  years,  as  well  as  his 
business  companion.  She  had  gi^own  up  with  Mr. 
Houston  when  he  w^as  up  in  Oregon  and  which,  inci- 
dentally, was  a  relatively  short  time  each  year,  tak- 
ing the  whole  year,  and  she  testified  then  in  response 
to  a  question  she  had  seen  Mr.  Houston  under  the 
influence  of  liquor. 

As  to  Jean  Pierson's  testimony,  she  was  the  wait- 
ress in  Van's  Restaurant  or  Cafe.  She  had  never 
met  Mr.  Houston  until  just  prior  to  the  time  when 
she  testified,  and  she  said  she  first  met  him,  she 
thought,  in  October,  and  she  had  seen  him  two  or 
three  times  and  that  when  she  saw  him  in  the  res- 
taurant that  he  appeared  to  be  intoxicated  or  to 
have  been  drinking.  I  call  your  Honor's  attention  to 
the  fact  that  the  application  for  this  insurance  was 
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signed  on  September  18,  1953.  Jean  Pearson's  depo- 
sition, she  stated  she  saw  him  in  October  1953,  which 
would  be  after  the  date  of  this  application,  hence 
under  no  stretch  of  the  imagination  could  that  be 
evidence  upon  which  to  find  fraud  committed,  some- 
thing done  after  the  date  of  the  application. 

As  against  that  flimsy  evidence  covering  a  rela- 
tively short  time,  and  sporadic  visits  of  Mr.  Hous- 
ton up  to  southern  Oregon,  we  j)i'oduced  for  your 
Honor  the  family  of  Mr.  Houston,  with  whom  he 
constantly  lived.  We  produced  his  business  asso- 
ciates, first  in  the  insurance  field,  where  he  was  an 
active  man  and  where  he  took  part  in  the  insurance 
conferences  and  meetings  of  the  insurance  world. 
We  produced  his  business  associates  in  southern 
Oregon  ventures,  the  T-Bone  Ranch  and  the  South- 
ern Oregon  Ranch.  We  produced  his  hunting  com- 
panion, Mr.  Harry  Utley,  who  through  all  the  years 
said  he  had  hunted  and  fished  with  Mr.  Houston  as 
a  close  personal  friend,  in  his  home,  with  his  wife, 
with  his  family,  his  daughter  and  his  son,  and  each 
of  them  testified  that  they  had  never  in  their  life 
seen  Mr.  Houston  under  the  influence  of  alcohol, 
intoxicated,  or  so  that  his  speech  was  heavy  or 
mixed  up  or  incoherent,  that  he  had  ever  in  any 
manner  whatsoever  shown  any  excessive  use  of  al- 
cohol. 

As  against  the  testimony  produced  here  and 
against  the  presimiption  that  a  man  does  not  admit 
fraud,  we  submit,  your  Honor,  that  there  is  no  evi- 
dence that  such  drinking  as  they  have  proved  isn't 
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right  square  within  the  definition  as  Mr.  Houston 
answered  those  questions  in  that  application. 

The  cases  are  clear  that  the  questions  in  an  appli- 
cation for  insurance  being  worded  by  the  carrier, 
they  are  most  strongly  construed  against  them. 
Now%  if  the  insurance  carrier  here  had  thought 
those  questions  to  be  of  such  materiality  to  the  issu- 
ance of  that  policy,  they  could  very  easily  have 
asked  on  the  signing  of  the  application:  How  many 
drinks  do  you  take  a  day  ?  How  many  do  you  take  a 
Aveek?  How  many  do  you  take  a  year?  And  not  ask 
questions  which  are  entirely  subject  to  the  interpre- 
tation of  the  man  answering  those  questions.  What 
one  man  might  call  "social  and  occasional  drinking," 
another  person  might  think  was  "heavy  drinking." 
What  one  person  might  say  was  not  excessive,  an- 
other would  say  was  excessive.  So  much  depends  on 
the  man  himself.  To  one  not  used  to  alcohol  I  sup- 
pose that  one  drink  might  make  him  intoxicated. 
I  suppose  that  to  a  person  who  did  not  drink  occa- 
sionally, that  he  might  think  if  he  took  a  drink  once 
a  week  that  that  would  be  excessive. 

Frankly,  I  have  looked  in  the  cases,  I  have  looked 
in  the  books,  I  find  no  legal  definition  of  any  of 
those  words.  They  are  pretty  much  words  of  defini- 
tion or  judgment  of  the  person  answering  the  ques- 
tion. 

Now,  the  agent  for  the  insurance  company  was 
Mr.  Robert  Utley  of  the  Canada  Life.  Mr.  Robert 
Utley  witnessed  the  statements  given  in  there  by 
Mr.  Houston,  and  all  I  can  say  here  is,  your  Honor, 
he  was  raised  with  ^Ir.  Houston,  he  grew  up  with 
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him,  he  was  inducing  Mr.  Houston  to  take  out  that 
policy.  Now,  surely  Mr.  Robert  Utley  didn't  encour- 
age Mr.  Houston,  an  insurance  man  himself,  to  put 
anything  that  would  be  misrepresentation  in  the  in- 
surance policy.  It  would  seem  utterly  incomprehen- 
sible. On  the  contrary,  they  are  both  insurance  men; 
they  both  knew  each  other  very,  very  well;  they 
knew  each  other's  habits,  and  apparently  the  agent 
thought  that  would  be  a  correct  designation  of  what- 
ever use  of  alcohol  he  had  seen  so  far  as  Mr.  Hous- 
ton was  concerned. 

Now  we  will  pass  to  the  question  of  the  manner  in 
which  Mr.  Houston  met  his  death.  The  evidence  here 
is  without  dispute,  so  far  as  actual  evidence  of  the 
manner  in  which  Mr.  Houston  met  his  death  is  con- 
cerned. That  briefly  summarized,  is  as  follows :  The 
members   of   Mr.    Houston's   family,    his    assistant 
manager,  Mr.  Masters,  his  secretary,  Miss  Hoffman, 
the  attorneys  for  the  New  Zealand  Insurance  Com- 
pany, his  business  associates,  Mr.  Wilkes  and  Mr. 
Taylor,  and  Mr.  Masters,  his  hunting  companion, 
Don  Campbell,  who  w\^s  just  like  a  son  to  Mr.  Hous- 
ton, Mr.  Utley,  all  testified  without  any  hesitance 
that  Mr.  Houston  was  of  a  naturally  cheerful  dis- 
;  position,  that  he  did  his  work  easily,  was  very  effi- 
I  cient  in  both  his  work  and  his  sports,  that  he  was 
I  not  a  nervous  man,  that  they  had  never  seen  him  in 
a  depressed  or  melancholic  mood,  and  as  far  as 
;  known  to  them,  he  did  not  evidence  any  depressive 
,  or  melancholic  nature.  As   to   every  witness,   Mr. 
I  Houston  was  shown  as  a  vigorous,  energetic  man 
I  who  enjoyed  a  well  rounded  life;  at  home,  free  of 
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domestic  difficulties;  in  business,  standing  high  in 
the  estimate  of  his  employers  and  his  associates; 
and  in  the  insurance  fraternity,  successful  in  busi- 
ness; as  a  member  of  the  Kiwanis  Club  and  the  in- 
surance fraternities,  he  was  highly  respected  and 
held  in  high  esteem.  It  would  be  hard  to  show  a 
clearer  j)icture  of  a  man  well  adjusted  to  life  and 
loving  life  than  the  picture  shown  here  of  Mr. 
Houston. 

On  Friday,  before  Mr.  Houston  met  his  death, 
he  i:>ut  in  a  full  day  at  the  office,  was  congenial  and 
hai^i^y,  gave  no  e^ddence  whatsoever  of  any  thought 
of  death.  He  made  plans,  which  were  shown  on  his 
calendar  by  his  secretary,  activities  for  the  coming 
week.  He  said,  no,  he  wouldn't  sta}^  to  dictate  a  let- 
ter to  the  home  office  on  a  suggestion  for  the  budget 
and  for  business  activities  for  the  coming  year  of 
1954,  that  he  would  leave  it  until  Tuesday  when  he 
came  back.  You  will  recall,  your  Honor,  Miss  Hoff- 
man said  that  she  would  stay  and  they  could  get  the 
letter  into  the  mail.  They  had  to  meet  a  certain  boat 
going  over  or  a  plane;  that  he  said,  "Xo,  we  can  do 
it  on  Tuesday." 

On  the  Saturday  preceding  his  death  he  attended 
a  function  given  for  his  daughter  at  her  sorority. 
And  on  the  following  day,  Sunday,  he  went  to 
church,  as  usual,  with  his  family  and  spent  the  aft- 
ernoon with  Mr.  Wilkes  and  Mr.  Taylor  making 
plans  for  furthering  their  profitable  farming  and 
cattle  venture  in  southern  Oregon. 

Certainly  up  to  that  time,  your  Honor,  there 
wasn't  the  slightest  evidence  of  any  thought  in  this 
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man's  mind  that  he  was  going  to  die,  either  acciden- 
tally or  by  his  own  hand.  Mr.  Taylor  and  Mr. 
Wilkes  both  testified  that  their  cattle  venture  had 
been  profitable,  that  they  were  planning  on  expand- 
ing, that  they  spent  from  1:30  when  they  arrived 
out  at  Mr.  Wilkes'  home  in  Upper  Happy  Valley, 
and  laid  plans  for  going  ahead  with  that ;  that  they 
had  the  superintendent  of  that  ranch  coming  down 
to  meet  them  on  Wednesday ;  that  Mr.  Houston  gave 
no  sign  of  any  depression,  of  any  melancholy  or 
anything  other  than  as  he  always  was,  and  that  is  a 
happy,  energetic  business  man,  enjoying  every  bit 
of  what  he  was  doing. 

Then  that  evening  he  had  to  hurry  back  from 
that  meeting  to  a  dinner  with  the  Hanscoms.  Mr. 
Hanscom  took  the  stand  here  and  testified  that  he 
attended  that  meeting.  Other  members  of  the  family 
testified  what  occurred  there.  It  was  just  a  friendly 
evening.  Ann  Houston,  the  younger  daughter  of 
Mr.  Houston,  was  engaged  to  Mr.  and  Mrs.  Hans- 
com's  son  Ronnie,  and  that  they  were  having  a  reg- 
ular family  get-together  that  evening.  That  the  eve- 
ning was  spent  in  having  a  dinner,  that  they  talked 
afterwards  and  just  carried  on  in  the  usual  conver- 
sation. Mr.  Houston  in  no  way  evidenced  any  de- 
pression, any  different  attitude,  manner  or  speech  or 
action  than  he  did  at  any  other  time. 

Then  what  followed  after?  They  left  the  Hans- 
coms and  went  home,  and,  according  to  Mrs.  Clay- 
ton, they  retired  at  around  11 :30.  Mrs.  Houston  tes- 
tified that  Mr.  Houston  slept  until  late  in  the  after- 
noon, until  she  called.  She  said  that  was  usual  and 
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customary  in  the  family,  that  they  on  holidays  and 
weekends  often  did  that. 

She  testified  that  she  and  Ann  got  up  about  9:00 
or  9 :30,  that  they  had  their  breakfast,  and  they  had 
done  things  around  the  house;  the  daughter  was 
putting  up  a  little  bookcase  in  the  hallway  to  put 
some  what-nots  or  books  on,  and  Mrs.  Houston  was 
out  getting  ready  for  lunch. 

By  that  time  she  went  upstairs,  Mr.  Houston  was 
asleep.  She  awakened  him  and  asked  him  if  he 
wished  to  come  down  for  breakfast.  He  said  he  did. 
She  asked  hun  if  he  would  like  to  have  her  bring  up 
the  tomato  juice.  He  said  he  would,  and  she  went 
down  and  got  the  tomato  juice  and  put  it  on  the 
stairway  up  by  the  bathroom  because  by  that  time 
Mr.  Houston  had  gone  into  the  bathroom  to  wash 
up. 

He  had  come  out  and  he  drank  the  tomato  juice 
and  then  came  down  the  stairs  in  his  bathrobe  and 
in  his  slippers,  and  pajamas  and  without  his  glasses. 

That  as  he  came  down  Ann  was  there  putting  up 
that  bookshelf,  and  she  was  singing,  "Oh,  What  a 
Beautiful  Morning,"  and  Mr.  Houston's  comment 
was,  "It  surely  is." 

And  then  Ann  said  to  her  father,  "We're  going  to 
have  steak  for  breakfast."  He  said,  "That  is  fine," 
or  "Sounds  good,"  or  words  to  that  effect,  and  he 
walked  on  down  the  stairway  through  the  kitchen, 
down  the  stairway,  and  the  next  time  they  heard 
anything  was  the  thud  or  a  shot. 

Now,  according  to  Mrs.  Houston,  from  the  time 
she  awakened  Mr.  Houston  to  the  time  he  was  f omid 
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in  the  basement  was  not  over  ten  minutes.  That  was 
important,  your  Honor,  important  in  my  view  be- 
cause the  fact  that  a  man  awakened  out  of  a  sound 
sleep,  in  ten  minutes  go  into  a  bathroom  and  wash, 
drink  his  orange  juice,  go  down,  is  this  consistent 
with  the  idea  that  he  was  bent  on  self-destruction'? 
It  seems  absolutely  incredible,  impossible. 

Now,  that  is  what  the  actual  occurrence  was.  Mrs. 
Houston  ran  down  to  the  basement  and  she  found 
Mr.  Houston  there,  shot,  and  she  called  to  Ann  to 
call  the  ambulance. 

Now,  Mrs.  Houston  places  the  body  and  Ann 
Houston  x^laced  the  body  where  it  is  shown  here, 
where,  according  to  the  scale,  would  be  about  22  feet 
from  the  place  where  the  shot  was  fired.  Officer  Pine 
places  the  body  closer  to  the  ironer  over  there,  and 
that  would  be  somewhere  in  the  neighborhood  of  15 
to  18  feet.  The  fact  remains,  nevertheless,  that  Mr. 
Houston  did  go  into  that  corner.  The  evidence  is 
that  that  is  where  guns  were  kept;  Mr.  Gustafson 
said  he  put  guns  in  there;  that  is  where  they  were 
kept  and  all  members  of  the  family  testified  that  in 
that  corner  guns  were  consistently  kept  by  Mr. 
Houston.  The  testimony  is  not  that  he  kept  all  his 
guns  in  there,  but  guns  were  constantly  kept  in  here 
(indicating),  from  time  to  time,  and  Mr.  Gustafson 
said  he  placed  three  guns  in  that  corner  at  the  close 
of  the  sporting  season  or  fishing  season  in  November 
of  1953  when  Mr.  Houston  came  down  from  the 
hunting  season  up  there ;  he  was  returning  his  sport- 
ing thing's  from  the  ranch  for  the  winter.  He  said 
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he  saw  those  guns  in  there  as  late  as  January  15th, 
I  think — he  said  somewhere  in  there,  1954. 

All  of  the  witnesses  that  were  familiar  with  Mr. 
Houston's  habits  testified  that  he  kept  guns  all  over, 
that  he  kept  guns  loaded  from  time  to  time,  that  he 
kept  shells  all  over;  that  while  he  was  careful  with 
firearms,  he  said  that  people  with  loaded  guns  were 
careful,  which  is  just  the  standard  of  a  man  who 
feels  that  a  gim  is  a  lethal  weapon  and  therefore  the 
best  way  to  keep  people  away  from  them  is  to  load 
them  and  tell  them  so. 

The  evidence  is  that  the  area  in  which  those  gims 
were  kept  was  a  lower  area,  which  required  Mr. 
Houston  to  lean  over.  The  evidence  is  that  that  cor- 
ner where  those  gmis  were  kept  was  all  cluttered 
up,  and  the  officer — everyone  who  saw  the  area,  said 
that  the  area  had  bedboards  and  fishing  rods  and 
all  miscellaneous  things  sticking  out  into  an  eight- 
een-inch  pathway.  Well,  eighteen  inches,  your 
Honor,  is  pretty  small.  I'm  nearly  that  broad  across. 

There  is  no  question,  the  only  thing  undisputed 
in  this  case  is  that  Mr.  Houston  met  his  death  by 
a  gunshot  wound,  a  gunshot  which  was  fired  in  the 
location  designated  in  Plaintiff's  Exhibit  1  where 
Officer  Pine  placed  his  figure  there,  as  shown,  and 
where  the  hole — where  the  board  was  cut  out.  The 
evidence  is  without  dispute  in  this  case,  your  Honor, 
that  that  gun,  rifle  could  be  discharged  and  was  dis- 
charged by  dropping  it  with  the  firing  pin,  the  ham- 
mer closed,  and  the  firing  pin  on  the  shell,  which 
is  the  position  it  is  laying  there  now.  Both  Mr.  Kirk 
and  Mr.  Bradford  testified  that  they  had  dropped 
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the  gun  and  caused  it  to  go  off  accidentally,  with- 
out pulling  the  trigger,  they  dropped  it  and  had 
it  fire. 

Under  this  state  of  the  evidence,  your  Honor,  and 
with  there  being  no  evidence  whatsoever  to  show 
self-destruction,  there  is  no  evidence,  not  a  scintilla 
of  evidence,  to  show  self-destruction,  except  that  the 
body  was  found  in  the  basement  and  the  conjecture 
as  to  how  Mr.  Houston  could  have  gotten  over  that 
gun,  in  the  position  he  did,  Avhen  it  went  off.  Well, 
I  suppose  every  one  of  us,  your  Honor,  has  many, 
many  times  said,  referring  to  finding  someone  dead, 
''We  wonder  how  that  thing  could  have  occurred." 
I  can't  tell  your  Honor  how  Mr.  Houston  was  shot. 
I  say  it  is  unequivocal  here  that  neither  has  the  de- 
fendant in  this  case  told  us  how  he  was  shot.  There 
is  speculation,  conjecture,  innuendo,  inference,  that 
he  could  have  leaned  over  that  gim  and  fired  the 
shot.  We  do  not  deny  that.  It  is  equally  true,  and 
the  evidence  is  equally  as  strong,  that  he  could  have 
slipped  and  fallen  and  hit  that  gun  and  in  catching 
it  and  dragging  it  to  him,  he  could  have  been  in 
that  position.  He  was  already  stooped  over.  If  he 
had  reached  and  taken  the  gun  this  way  and  swung 
around  with  his  leg  or  clothing,  the  gun  could  come 
in  touch  with  anything  so  as  for  him  to  have  gone 
over  onto  that  gun  so  that  it  fired  in  the  position 
it  did.  It  would  have  been  the  simplest  thing  in  the 
world.  There  is  nothing  magical,  there  is  nothing 
unusual,  it  is  not  an  impossible  situation.  On  the 
contrary,  I  think  it  could  be  reenacted  a  dozen  and 
one  times. 
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Mr.  Houston  was  a  tall  man.  He  was  already  over 
that  gun  at  the  time  when  he  was  moving  it.  But 
there  are  a  dozen  other  factors  which  enter  into  it 
which  would  show  that  he  did  not.  In  the  first  place, 
Mr.  Plouston  was  a  sportsman  and  he  knew  guns. 
The  evidence  was  that  he  had  a  revolver  upstairs 
in  his  closet  or  in  his  dresser.  Why  would  a  man  go 
down  to  shoot  himself  in  a  position  which  might 
not  ])e  fatal  at  all  and  take  a  chance?  With  all 
these  other  things  before  your  Honor,  no  motive, 
no  reason,  no  family  trouble,  no  business  trouble,  a 
man  with  a  financial  and  sound  position,  a  man 
planning  for  the  future,  a  man  with  a  daughter  to 
be  married,  a  man  respected  and  loved  in  his  com- 
munity, a  church  man — there  was  nothing  about 
Mr.  Houston  that  even  indicated  a  man  who  would 
take  his  own  life.  Not  one  of  the  people  who  lived 
with  that  man  for  years  said  they  had  even  heard 
him  suggest  such  a  thing.  Those  things,  do  they  not 
count  when  the  time  comes  to  weigh  the  scale  of 
justice,  more  than  by  simply  saying,  "We  found  a 
man  in  a  certain  position  and  he  was  shot  and 
therefore  we  will  say  he  killed  himself."  By  what 
rules  do  we  live  this  game  of  life,  that  when  we 
come  to  mete  out  on  the  scale  of  justice  we  can  not 
call  upon  our  history  and  our  practice,  the  things 
that  we  have  done  in  time  gone  by,  our  attitude  to 
our  family,  our  friends  and  our  business?  In  the 
things  that  we  do  then,  that  is  how  we  should  be 
judged,  not  only  on  the  scales  of  justice,  but  on 
every  other  measurement. 

The  most  fiimsy  defense  I  have  ever  seen  in  any 
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case,  your  Honor,  is  the  defense  of  suicide  in  this 
case,  a  hasty  conclusion  drawn  without  looking  into 
the  background  of  this  family,  without  looking  into 
the  reasons  which  Mr.  Houston  might  have.  You 
couldn't  even  find  a  struggle  to  find  that  behind  his 
pains  and  aches  there  was  something  in  his  health, 
that  he  might  have  been  told  he  had  cancer  or 
something  which  would  have  caused  a  man  to  do  a 
thing  like  this.  There  was  not  one  shred  of  evidence. 
On  the  contrary,  the  evidence  is  that  this  man  was 
out  working,  that  he  was  anything  but  in  bad  health, 
he  was  not  in  a  bad  financial  condition,  he  was  in 
an  excellent  financial  condition.  Struggle  as  they 
might,  try  as  they  might,  dig  as  far  do\^m  as  they 
could,  they  dragged  out  one  thing:  an  automobile 
accident,  and  they  tried  to  tar  this  man  with  the 
name  of  a  woman  of  ill  repute,  and  it  blew  up  like 
a  firecracker. 

Now,  I  say,  your  Honor,  how  are  we  entitled, 
Mrs.  Houston,  entitled  to  have  this  death  of  Mr. 
Houston  interpreted  under  fair  and  just  construc- 
tion of  the  law?  I  think  it  is  just  the  way  the  cases 
say,  that  if  by  any  possibility  this  man  could  have 
come  to  his  death  by  accident,  then  these  defend- 
ants can  not  sustain  their  defense.  They  must  show 
beyond  any  shadow  of  a  doubt  that  this  could  not 
have  been  an  accident. 

Well,  your  Honor,  I'm  a  little  short.  I'm  only 
five  feet  six,  and  it  would  be  no  problem  for  me  at 
all  to  lean  over  and  fall  on  this  gun  in  such  a  man- 
ner as  to  shoot  myself  in  the  angle  in  which  that  is. 
I  could  slip,  T  could  have  a  greasy  barrel  of  this 
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gun  and  have  it  dropping  out  of  my  hands,  and  go  ■ 
down  and  get  it,  and  I  could  have  reached  around 
here,  and  this,  which  all  the  witnesses  said  was  a 
loose  action,  and  it  might,  w^hen  it  pulled  out  or 
had  been  put  in  an  open  action,  Mr.  Houston,  being 
a  sportsman,  could  have  seen  it  open,  not  having  his 
glasses  on,  say,  ''I  better  not  go  out  in  all  that 
clutter  with  that  gun  open  like  that;  it  exposes  the 
trigger:  it  may  go  oi¥,"  and  then  in  a  foolish,  idle 
moment,  he  may  have  leaned  over  to  close  this,  and 
not  having  his  glasses  on,  it  would  have  1)een  an 
easy  matter  for  him  to  discharge  that  gun.  I  could 
stand  here,  your  Honor,  —  he  could  have  just 
dropped  that  gun  like  this,  and  being  stooped  over 
already,  he  could  have  followed  it  over  in  the  posi- 
tion he  was. 

I  have  known  so  many  cases,  your  Honor,  of  acci- 
dent w^here  I  knew  they  were  accidents,  which  if 
anyone  tried  to  reconstruct  that  accident,  it  would 
have  been  utterly  impossible  because  things  just 
don't  happen  in  that  way. 

The  burden  is  not  on  us  to  show  that  was  not 
suicide.  The  burden  is  on  them  to  show  it  was.  And 
the  undisputed  evidence  in  this  case,  your  Honor,  is 
that  it  could  have  happened  accidentally.  The  ver- 
dict in  the  coroner's  jury  is  not  binding  on  this 
Court,  but  it  is  e\ddence  that  the  coroner's  jury 
heard  the  witnesses  in  this  case  that  were  called 
before  it.  They  concluded  they  couldn't  determine. 
I  will  say  to  your  Honor  right  now  that  if  I  didn't 
have  the  background  that  I  have  produced  here  for 
this  Court,  a  background  that  I  think  your  Honor 
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will  agree  we  have  put  in  without  any  hold-back 
whatsoever,  even  to  the  point  of  tediousness,  we 
have  gone  in  and  produced  for  cross  examination 
the  very  inner  life,  the  inner  sanctum  of  Mr.  Hous- 
ton's doings .   Did  we  find   anything  on  cross 

examination  at  all?  They  were  here,  and  if  there 
was  anything,  if  he  was  a  drunk,  if  he  was  a  man 
to  commit  suicide,  why  wasn't  it  brought  out  from 
those  who  would  be  the  most  likely  to  bring  it  out 
and  say  so  ?  They  were  under  oath.  Now,  there  was 
no  cross  examination  of  those  witnesses,  and  well 
and  good  reason  there  wasn't:  simply  because  they 
were  not  the  type  of  witnesses  that  would  get  on 
that  witness  stand  and  say  to  your  Honor  (if  it 
were  not  the  truth),  number  one,  Mr.  Houston  did 
not  drink  to  excess;  I  never  saw  him  intoxicated; 
and  in  their  opinion  he  was  in  good  sjoirits,  there 
was  nothing  to  show  any  intent  or  desire  to  leave 
this  world,  and  if  he  had  any  they  would  have  told 
your  Honor  so  because  they  were  that  kind  of  peo- 
ple. Two  of  them  were  close  associates,  three  of 
them,  and  they  are  members  of  this  bar,  officers  of 
this  court,  and  they  under  their  oaths  and  also  un- 
der their  oaths  as  officers  of  this  court  have  told 
your  Honor  that  they  have  never  heard  the  slight- 
est suggestion  that  Mr.  Houston— the  slightest  sug- 
gestion of  Mr.  Houston  doing  away  with  himself. 
Now,  I  have  summed  up  here  very  briefly  what  I 
deemed  to  be  the  high  spots  of  the  testimony  here 
and  over  which  the  defendant  in  this  case  can  not 
get,  and  that  is  the  whole  pattern,  the  fabric  of 
what  has  been  produced  here,  one  from  which  only 
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one  conclusion  can  be  drawn,  and  that  is  that  it 
was  not  intentional. 

I  will  enumerate  them  quickly  for  the  record.  Mr. 
Houston  slept  late  that  morning,  as  was  always  his 
custom  to  do.  He  took  time  to  put  on  his  bathrobe 
and  his  slippers,  to  go  in  and  wash,  to  drink  tomato 
juice.  Would  a  man  within  ten  minutes  of  the  time 
of  his  death,  if  he  were  going  down  to  shoot  him- 
self, to  go  in  and  bother  to  wash,  bother  to  put  on  a 
bathrobe,  bother  to  put  on  his  slippers,  bother  to 
drink  tomato  juice?  I  submit  he  would  not. 

Could  he  go  down  those  stairs  past  his  daughter 
and  his  wife,  where  the  testimony  show^s  that  they 
would  close  to  him,  they  w^ere  a  part  and  the  fabric 
of  him;  he  lived  for  them;  he  was  a  church  man 
with  them;  he  went  to  their  sorority  things;  he  went 
to  the  social  things;  he  w^as  not  a  man  who  didn't 
love  his  family;  but  could  he  have  walked  down 
past  them  mthin  one  and  one-half  minutes  of  the 
time  of  his  death  and  not  have  shown  in  his  de- 
meanor, have  shown  in  some  way  that  what  he  in- 
tended to  do?  They  both  said  he  showed  no  dif- 
ferently, he  was  happy,  that  she,  Ann,  was  singing, 
''Oh,  What  A  Beautiful  Morning,"'  and  he  said,  "It 
surely  is,"  and  then  "We're  going  to  have  steak  for 
breakfast,"  and  he  says,  "It  sounds  fine."  Does  that 
sound  like  a  man  going  down  to  kill  himself  within 
a  minute  and  a  half  ?  I  submit  that  no  man  is  made 
of  such  steel  and  fabric  that  he  could  do  such  a 
thing.  He  would  give  evidence  of  it  in  every  single 
act.  I  say  he  couldn't  do  it.  He  would  find  some 
other  wav.  He  would  have  taken  a  revolver  and 
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gone  away  from  his  family.  He  would  not  have 
gone  down  into  that  corner  and  fired  a  bullet  which 
in  going  up  might  have  killed  one  of  the  members 
of  his  family.  That  alone  to  me  would  be  a  circum- 
stance which  would  say  to  me:  "A  man  w^ouldn't  do 
that,  a  man  who  knew  gmis."  He  knew  that  if  a 
bullet  of  that  caliber  was  fired  in  that  fashion  it 
would  go  right  through  him  and  kill  anyone  else  it 
hit,  and  he  would  expose  his  family  above  him. 

Every  single  thing  pointed  to  the  fact  that  Mr. 
Houston  did  not  contemplate  self-destruction.  He 
left  his  glasses  off.  If  a  man  were  going  do^vn  ex- 
pecting to  get  a  gun  and  load  it  and  to  j)ull  the 
trigger  and  everything,  do  you  think  he  Avould  leave 
his  glasses  behind,  when  the  testimony  is  that  he 
always  used  his  glasses  and  had  to  have  them  to 
see  well? 

There  is  another  thing  that  I  think  is  very  sig- 
nificant in  this,  your  Honor.  Your  Honor  will  re- 
member that  Officer  Pine  was  on  the  stand.  He 
said  that  he  had  seen  this  bag  of  shells  in  which, 
he  testified,  had  some  shotgun  shells,  had  some  shells 
in  there,  rifie  caliber.  And  later  when  Mr.  Bradford 
and  Mr.  Kirk  testified,  he  testified  there  were  three 
different  calibers  of  shells  in  that  bag.  I  asked  Offi- 
cer Pine  when  he  picked  up  that  bag  of  shells  was 
it  open  or  closed,  and  Officer  Pine  said  it  was 
closed.  Now,  let's  assume  that  a  man  had  gone  down 
there  and  he  took  a  shell  out  of  that  bag  and  he 
was  going  to  put  it  in  there  to  commit  suicide,  all 
of  which,  according  to  the  testimony,  undisputed 
testimony,  he  never  had  time  to  do.  Would  he  have 
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rolled  that  bag  back  up  again  and  closed  it  after 
he  took  a  shell  out  of  it?  I  would  say  no.  He  would 
just  take  the  thing  out  and  lay  it  down,  certainly. 
And  certainly  he  had  to  in  the  time  that  elapsed 
in  this  particular  instance. 

Now,  there  is  another  bit  of  evidence  here,  your 
Honor,  and  that  is  the  distance  from  where  Mr. 
Houston  was  shot  to  where  his  body  was  found.  I 
do  not  care  whether  it  is  where  Officer  Pine  put 
him  or  whether  it  is  where  Mrs.  Houston  and  Ann 
put  him.  The  fact  of  the  matter  is  that  Mr.  Houston 
was  shot  clear  over  in  this  corner  and  did  what  any 
man  would  do  who  was  accidentally  wounded,  and 
not  what  a  suicide  would  do.  After  being  shot,  he 
struggled  all  the  way  from  here,  clear  over  to  where 
his  body  was,  a  distance,  if  you  take  this,  of  about 
15  to  18  feet,  and  if  you  take  where  Mi-s.  Houston 
and  Ann  put  him,  it  would  be  22  feet,  and  here  he 
was  trying  to  reach  help.  If  a  man  were  going  to 
commit  suicide,  do  you  think  for  one  minute  that 
he  would  shoot  himself  and  then  try  to  reach  help? 
He  would  shoot  himself  and  quit  right  then  and 
there.  That  would  l)e  the  normal  thing  for  a  man 
to  do  in  that  condition.  Mr.  Houston  at  the  time 
he  went  over  there  and  fell  was  trying  to  get  out 
to  get  help,  and  that's  why  he  was  headed  right 
square  for  that  door.  He  was  almost  to  it.  And  I 
submit,  your  Honor,  that  is  likewise  one  of  the  tell- 
tale things  in  this  case. 

Accordingly,  your  Honor,  in  this  case  I  respect- 
fully say  that  the  defendant  has  failed  to  produce 
any  substantial  evidence  for  either  one  of  the  sepa- 
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rate  defenses.  The  only  evidence  that  the  defendant 
has  produced  as  to  intoxication  is  that  on  an  occa- 
sion, a  time,  testimony  of  one  of  the  witnesses 
there  before  the  signing  of  that  application,  had 
seen  him  under  the  influence  of  liquor.  Just  what 
that  "under  the  influence"  was,  I  don't  know.  I 
submit  an  "occasion"  would  not  defeat  that  policy, 
even  if  that  had  been  before.  There  is  no  evidence 
that  Mr.  Houston  drank  other  than  as  a  social  and 
only  occasional  drinker. 

Now,  he  did  not  use  alcohol  to  excess. 

As  to  the  evidence  of  any  suicide  in  here,  your 
Honor,  the  only  possible  evidence  of  any  suicide 
would  be  remote,  speculation,  conjecture  and  innu- 
endo and  inference;  that  because  the  bullet  went 
through  Mr.  Houston  when  he  was  in  a  horizontal 
position  and  that  therefore  he  could  reach  the  trig- 
ger— I  can  reach  it — that  therefore  he  had  to  have 
committed  suicide.  I  submit,  your  Honor,  that  that 
is  not  adequate  proof  to  meet  the  test  of  law,  it  is 
not  adequate  proof  to  overcome  the  presumptions 
and  it  is  not  adequate  proof  to  entitle  the  defend- 
ants to  escape  liability  on  the  policy  in  this  case. 

ARGUMENT  ON  BEHALF  OF  DEFENDANTS 

Mr.  Clausen:  If  it  please  the  Court,  counsel 
asked  for  the  right  to  open  and  close.  As  a  matter 
of  fact,  as  I  recall,  he  said  he  had  the  right  to 
open  and  close.  I  assume  from  that  that  he  volun- 
tarily assumed  for  himself  the  laboring  oar  because 
it  would  be  less  than  fair  if  I  had  the  full  burden 
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of  proving  the  defenses  for  counsel  to  open  and 
close.  It  is  perhaps  unimportant  in  a  practical  sense 
because  from  the  physical  facts  in  this  case  no  mat- 
ter who  opens  or  who  closes,  the  facts  remain  the 
same,  and  it  is  our  position,  your  Honor,  that  at 
least  on  one  of  the  defenses  that  the  physical  facts 
alone  demonstrate  beyond  any  doul)t,  your  Honor, 
that  the  shooting  here  in  this  case  was  deliberate. 

Now,  there  are  two  issues,  suicide  and  misrepre- 
sentation. I  shall  discuss  first  the  suicide  feature 
because  in  my  opinion,  your  Honor,  the  physical 
facts  are  so  decisive  on  that  particular  point  I 
think,  your  Honor,  that  if  we  fairly  face  the  facts 
and  the  realities  of  the  facts  we  must  come  to  this 
conclusion,  either  the  man  shot  himself,  somebody 
else  shot  him  or  something  else  shot  him.  But,  your 
Honor,  the  theory  that  somebody  else  shot  him  or 
the  theory  that  something  else  shot  him  is  dispelled 
by  the  physical  facts. 

There  is  no  argument  on  the  physical  facts. 
Either  he  did  shoot  himself  or  he  didn't  shoot  him- 
self, but,  your  Honor,  there  are  no  facts,  no  real 
facts  in  the  case,  that  somebody  else  shot  the  man 
or  that  something  else  shot  the  man. 

Now,  if  he  did  shoot  himself,  as  we  say  in  this 
case  is  the  conclusion,  your  Honor,  to  be  drawn, 
wh}^  then  everything  that  has  been  proved  in  this 
courtroom  l^ofore  your  Honor  falls  into  place,  the 
testimony  of  the  police  officers,  the  testimony  of  the 
position  of  the  body,  the  fact  that  the  gun  was  kept 
in  the  corner  or  the  ammunition  was  kept  in  the 
corner,  everything  falls  into  place. 
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But  if  the  opposite  theory  is  taken,  that  some- 
body else  shot  him,  hke  a  murder,  or  something  else 
shot  him,  well  then,  your  Honor,  it  flies  in  the  face 
of  what  the  physical  facts  are  and  we  are  in  the 
realm  of  speculation,  we  are  in  the  realm  of  wan- 
dering in  the  realm  of  supposition,  and  I  say,  your 
Honor,  to  assume  anything  other  than  the  man  shot 
himself  defies  the  laws  of  probability. 

Now,  if  he  did  not  shoot  himself,  then  it  was 
made  to  appear  that  he  did  shoot  himself  because 
of  the  i)hysical  facts.  And  then  I  would  say  to 
your  Honor:  By  whom  or  by  whaf?  Now,  as  coun- 
sel tried  to  demonstrate  here,  he  just  couldn't  dem- 
onstrate. 

Now,  we  know  that  these  things  happened,  your 
Honor,  these  are  the  facts  that  happened,  and  these 
are  the  undisputed  facts.  And  when  I  speak  of 
facts,  I  say,  your  Honor,  let's  face  the  realities  of 
the  facts  that  have  been  proved.  Here's  the  man. 
He  either  sleeps  or  he  stays  in  bed  on  this  22nd  of 
February,  1954,  last  year,  until  about  1:30  or  2 
o'clock.  His  wife  says  that  she  told  him  she  was 
going  to  make  breakfast.  All  right,  he  is  up  and  he 
comes  downstairs  at  a  time  when  she  expects  him, 
your  Honor,  to  sit  down  and  eat  breakfast.  He 
comes  in,  says  nothing  to  her,  he  is  dressed  in  his 
l)athrobe  and  dressed  in  his  pajamas,  wearing  slip- 
pers, goes  through  the  kitchen,  passes  his  daugh- 
ter in  the  hallway,  and  significantly,  your  Honor, 
says  not  one  word  to  the  wife,  says  not  one  word 
to  the  daughter  about  his  going  downstairs. 

Now,  I  say  to  your  Honor,  if  he  had  any  reason 
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at  all  to  go  downstairs  other  than  to  do  away  with 
himself,  Avould  he,  your  Honor,  not  have  stated 
something  to  his  wife  or  daughter?  In  other  w^ords, 
if  his  purpose  in  going  downstairs  was  not  to  shoot 
himself,  then  surely  he  would  have  said  to  his  wife, 
some  passing  comment:  ''Well,  I'll  be  right  back, 
I'm  going  downstairs  to  do  this  or  something  else," 
or  he  would  have  said  something  of  the  kind  to  his 
daughter. 

Now,  your  Honor  knows  and  I  know  from  expe- 
rience that  people  who  intend  to  kill  themselves, 
they  don't  say  anything  about  it  to  anybody  but  they 
go  and  do  the  act.  Now,  here's  a  man  Avho  passes 
through  the  kitchen  at  the  time  his  wife  is  prepar- 
ing for  him  a  meal,  passes  his  daughter,  and  says 
not  one  word  about  his  going  downstairs.  Neither 
one  even  knew  that  he  went  downstairs,  and  then, 
your  Honor,  within  two  minutes,  according  to  the 
testimony,  the  shot  is  heard,  giving  him  time  to  go 
downstairs  and  do  exactly  what  he  had  in  mind 
doing.  And  your  Honor  knows  and  I  know  too  that 
people  who  intend  to  do  away  with  themselves  are 
acting,  your  Honor,  on  the  impulse  to  kill  them- 
selves. It  isn't  for  me  to  try  and  reveal  the  workings 
of  the  mind  of  the  man.  It  isn't  incum]3ent  upon  me, 
your  Honor,  to  prove  the  motive  of  the  man. 

I  have  my  own  proof,  that  is  in  the  record,  the 
proof  from  the  police  officers  at  a  time  when  Mrs. 
Houston  had  not  had  an  opportunity  to  reflect,  at 
a  time  when  the  truth  was  spontaneous,  at  a  time, 
your  Honor,  when  she  had  not  consulted  counsel, 
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and  at  a  time  when  the  police  officers  are  there  and 
are  trying  to  find  out  why  the  man  did  it.  She  tells 
them  then  honestly  that  he  had  been  depressed,  that 
he  had  been  nervous  and  depressed. 

Well,  what  do  the  physical  facts  show,  your 
Honor?  The  physical  facts  show  that  the  shooting 
happened  in  the  middle  of  a  passageway,  at  a  place, 
your  Honor,  where  the  floor  board  was  taken  up, 
with  the  gun,  your  Honor,   resting  in  this  place, 

I  call  this  to  your  Honor's  attention,  as  was  dem- 
onstrated before.  Mr.  Houston  was  a  tall  man,  and 
in  order,  your  Honor,  for  him  to  bend  over  and 
do  what  he  wanted  to  do  this  day,  he  not  only  had 
to  bend  over  parallel,  but,  your  Honor,  he  bent  over 
so  that  the  gun  is  here;  but  to  make  sure,  your 
Honor,  he  puts  the  muzzle  up  to  his  heart. 

Now,  here  is  a  man  who  is  accustomed  to  han- 
dling firearms,  who,  according  to  all  the  testimony, 
is  careful  mth  firearms.  But,  your  Honor,  this  thing 
rests  and  the  depression  in  the  wood  shows  it  is  the 
same  as  the  recoil  of  the  other  two  places,  there  is 
no  evidence  here  of  any  jamming  of  the  gun  do^^al 
or  fall  of  the  gun.  Rather,  it  is  exactly  the  opposite. 
The  recoil  makes  the  depression.  Your  Honor  will 
remember  I  asked  Dr.  Kirk.  And  so  the  shoulder 
pad  fits  there,  and  here's  an  experienced  hunter,  a 
man  careful  with  guns,  and  he  knows  just  how  to 
kill  himself.  And,  your  Honor,  he  is  a  man  who 
goes  around  and  he  is  accustomed  to  killing  things, 
and  so  I  say  to  your  Honor  if  that  kind  of  a  man 
wanted  to  do  away  with  himself,  he  would  pick  a 
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good  sure  way.  He  didn't  give  his  wife  a  chance  to 
stop  him,  he  didn't  talk  to  his  wife  in  the  kitchen 
and  say,  "I'm  going  downstairs  to  get  a  gun,"  for 
any  reason.  He  didn't  talk  to  his  daughter.  No.  He 
went  do\^^l  and  in  a  clear  passageway,  the  gun  is 
on  the  floor,  and  this  is  the  significant  thing,  your 
Honor,  the  muzzle  is  put  against  his  chest,  and  so 
it  comes  out  here  in  the  back.  In  other  words,  he 
bends  over,  your  Honor,  like  the  doll,  demonstrat- 
ing with  the  mannikin)  so  that,  your  Honor,  the 
gun  muzzle  points  to  the  heart — points  to  the  heart, 
and,  your  Honor,  comes  out  lower  in  the  back  than 
it  enters  in  the  front,  which,  your  Honor,  shows — 
shows,  if  the  Court  please,  that  he  was  not  on]\- 
bending  over  deliberately  and  had  put  the  muzzle 
of  the  gun  to  his  heart  deliberately,  but,  j^our 
Honor,  where  he  rests  it  on  the  ground,  bends  over 
like  this,  and  his  hand  is  right  here  to  fire  that 
trigger,  as  I  can,  your  Honor,  so  easil^y. 

Now,  your  Honor,  those  are  the  only  facts.  There, 
the  gun  is  found.  The  photograph  shows  the  gun 
is  right  there  in  the  center  of  the  passageway. 

And  after  that  is  done,  if  the  Court  please,  then 
the  police  ariive.  There  is  right  at  that  place,  your 
Honor,  blood,  and  there  is  a  trail  of  blood  from 
there  over  to  the  place  where  his  l^ody  is  lying  with 
his  hands  underneath  him,  just  like  in  that  case  of 
Long  against  the  Insurance  Company,  43  Cal.  2nd, 
and  he  is  lying  there,  your  Honor,  and  the  police 
arrive.  The  wife  says  to  the  police,  "He  had  been 
nervous  or  depressed  lately." 

Now,  I  say  to  your  Honor,  those  are  the  known 
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physical  facts,  and  with  those  known  physical  facts, 
your  Honor,  there  just  can't  be  entry  in  a  court  of 
law  into  that  realm  of  speculation. 

Now,  your  Honor  could  say,  your  Honor  could 
speculate  that  somebody  ran  in  there,  grabbed  him 
and  shot  him  in  that  fashion.  But,  your  Honor,  as 
Dr.  Kirk  and  the  other  witnesses  showed,  if  you 
drew  a  string,  if  you  drew  a  string  from  that  spot 
in  the  floor  up  through  the  man's  body,  it  would  go 
right  overhead  about  i^erpendicular.  Now,  you 
couldn't  possil^ly,  your  Honor,  even  taking  their 
most  remote  theories — if  a  man  is  holding  a  gun 
in  his  hand  and  he  stumbles  and  he  falls,  it  (the 
gun)  couldn't  possibly  fall  in  the  position  in  which 
they  said,  or  if  it  did  fall,  there  would  be  the  im- 
pression, which  isn't  there.  Rather,  it  is  just  as  Dr. 
Kirk  said,  it  is  an  impression  of  a  recoil,  and  there 
are  two  other  recoils  alongside. 

So  not  only,  your  Honor,  is  he  bending  over,  not 
only  is  that  gun  deliberately,  deliberately  pointing 
to  his  heart,  but,  your  Honor,  it  comes  out  lower  in 
the  fact. 

And  then,  your  Honor,  to  clinch  the  case,  v\^e  have 
the  powder  burns  which  are  at  the  entry  point,  and 
there  at  the  entry  point  the  wound  is  of  course  this 
large  ugly  wound  that  was  identified  by  the  police 
officers  as  showing  that  these  gases  from  the  explo- 
sive shell  that  was  in  the  gun  had  burnt  and  scared 
the  wound  around  the  man's  heart,  showing  that  the 
muzzle  was  either  right  resting  on  his  breast  or 
within  an  inch,  exactly  where  the  man  would  have 
put  it  if  he  wanted  to  do  away  with  himself,  and 
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exactly,  your  Honor,  as  could  not  have  been  the 
case  under  any  other  theory. 

Well,  Your  Honor,  I  call  these  things  to  Your 
Honor's  attention.  Your  Honor  has  sat  up  there 
and  Your  Honor  has  had  the  experience  sitting  on 
the  bench  far  longer  than  I  have  practiced  law, 
and  Your  Honor  knows  and  I  know  that  when 
police  arrive  at  a  scene  and  before  the  idea  of  in- 
surance is  in  the  air,  let  me  say,  and  when  we,  Your 
Honor,  try  to  arrive  at  the  truth,  which  is  all  in 
the  world  that  I  am  interested  in  in  this  case,  the 
words  spoken  or  uttered  at  that  time  are  of  far 
more  emphasis  and  weight  in  a  court  of  law  than 
what  may  be  surmised  later  on.  And  then  it  is  that 
there  is  no  theory  of  accident  put  forth,  there  is 
no  theory  of  murder  put  forth;  rather,  the  wife 
says,  "He  had  been  depressed." 

Now,  what  makes  a  man  depressed,  what  makes 
one  man  depressed  and  what  makes  another  man 
not  depressed  is  perhaps  for  the  good  Lord  to  say. 
It  isn't  for  me  to  stand  here  and  to  try  to  tell  Your 
Honor.  I  do  know.  Your  Honor,  that  in  circum- 
stantial cases  of  murder,  as,  for  example,  in  the 
Durant  case,  the  Court  sometimes  speculates.  I 
believe  the  Court  in  that  case  said  this: 

"The  wellsprings  of  human  conduct  *  *  *  " 
T  am  addressing  myself  now  to  why  this  man  did 
i^.  Tt  is  not  a  burden  that  I  shoulder,  because  I 
don't  have  to,  Your  Honor,  l)ut  why  did  he  do  it? 
Mi  ricrht.  Tf  Your  Honor  would  invite  or  would 
IP-^  +o  Imvo  n">y  discussion  on  it,  I  would  call  to 
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the  Court's  attention  what  the  Sujoreme  Court  said 
here  in  1897,  and  what  they  said  then  is  just  as  true 
in  that  kind  of  a  case  now  as  it  was  then. 

The  Court:    It  was  a  criminal  case,  wasn't  it? 

Mr.  Clausen:  Yes,  your  Honor.  All  right,  I  will 
skip  that.  Your  Honor,  now,  and  I  will  proceed 
to  a  case 

The  Court:  No,  you  don't  allow  me  to  interfere 
with  it. 

Mr.  Clausen :  It  is  the  philosophy  of  what  makes 
men  do  what  they  do. 

"The  wellsprings  of  human  conduct  are  infinite 
and  infinitely  obscure.  An  act  may  owe  its  perform- 
ance to  complex  and  multiple  promptings." 

Complex  and  multiple  promptings. 

''Who  knows  each  cord  its  various  tone, 

Each  spring  its  various  bias?" 

And  who  knows?  We  know  what  he  did  in  this 
case,  and  why  he  did  it,  I  can  surmise. 

Now,  Your  Honor,  I  have  a  case  here  which  is 
very  a  propos,  Burkett  versus  the  New  York  Life 
Insurance  Company,  56  Federal  2nd  at  105.  This 
case.  Your  Honor,  is  with  somewhat  similar  facts. 
A  man  is  in  a  store  and  he  is  looking  at  guns  and 
looking  at  shells.  He  goes  outside  the  store  and  the 
shot  is  heard,  and  the  physical  facts  are  reconstruc- 
ted, and  then.  Your  Honor,  the  court  at  the  conclu- 
sion of  the  plaintiif 's  case  granted  a  directed  verdict, 
took  the  case  away  from  the  jury,  and  the  Circuit 
Court  affirmed. 

Now,  I  am  addressing  myself,  Your  Honor,  to 
motive  for  the  killing  in  the  Houston  case  because 
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this  court  had  somewhat  the  same  factual  situation. 
A  reconstruction  of  physical  facts  that  just  simply 
pointed  to  a  deliberate  shooting,  and  when  you  talk 
of  accident  or  other  causes,  it  is  in  the  realm  of  the 
remote,  and  so  the  Court  here  says: 

"E^ddence  so  far  disclosed  circumstances  attend- 
ing the  death  of  the  insured  that  no  room  was  left 
for  a  reasonable  hjrpothesis  that  it  was  caused  by 
the  act  of  another.  The  rebuttable  presumption 
against  suicide  is  overcome  by  evidence  showing 
that  the  death  was  self-inflicted,  and  a  finding  that 
the  death  was  accidental  cannot  properly  be  made 
where  a  fact  or  circumstance  established  by  uncon- 
troverted  evidence  is  inconsistent  with  a  reasonable 
hypothesis  that  it  was  due  to  accident.  (Citing 
cases.)  The  evidence  shows  nothing  inconsistent 
with  the  hypothesis  that  the  death  was  self -caused." 

In  other  words,  just  like  in  our  case,  there  is 
nothing  inconsistent  in  any  scrap  of  evidence,  Your 
Honor,  that  the  death  was  self-caused  here. 

When  you  come  to  motive,  then,  as  this  Court 
pointed  out,  the  fact  that  the  insured's: 

"*  *  *  situation  and  surroundings  were  such  as 
to  make  it  seem  to  others  unlikely  that  his  worries 
about  his  physical  condition  would  make  him  wish 
to  take  his  own  life  was  not  inconsistent  with  the 
existence  of  the  suicidal  intent;  it  being  a  matter 
of  common  knowledge  that  persons  who  have  abun- 
dant reasons  to  be  satisfied  with  their  lot  in  life  do 
commit  suicide.  (Citing  cases.)  There  was  no  evi- 
dence having  any  tendency  to  prove  that  the  gun 
was  fired  as  a  result  of  the  hammer  accidentally 
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coming  in  contact  with  another  object  with  suffi- 
cient force  to  produce  that  result."  Exactly  as  in 
this  case.  No  evidence,  Your  Honor.  Even,  Your 
Honor,  this  hypothesis  when  presented  to  their  own 
experts,  showed.  Your  Honor,  that  when  they  tried 
to  bang  it  down  with  the  hammer  cocked,  they 
couldn't  set  it  off,  and  even  with  the  hammer  down, 
the  only  time  they  set  it  off  was  once,  and.  Your 
Honor,  that  was  with  bullets  that  weren't  the  kind 
that  killed  Mr.  Houston. 

Your  Honor  will  recall  that  I  asked  the  very 
simple  question  of  Mr.  Bradford,  what  kind  of 
bullets  they  used,  and  finally  it  developed  that  even 
in  their  tests  they  had  to  use — they  had  not  used 
the  kind  of  bullets  that  killed  Mr.  Houston,  and 
I  asked  the  witness  if  he  could  just  answer  the 
simple  question,  and  he  had  to  admit  that  the  kind 
of  bullets  they  put  in  to  do  the  tests  with  were 
doctored  bullets;  they  had  taken  the  powder  out  or 
they  had  done  something  else  to  them. 

To  go  on  with  this  (56  Federal  2nd  105)  : 

"There  was  no  evidence  having  any  tendency  to 
prove  that  the  gun  was  fired  as  a  result  of  the 
hammer  accidentally  coming  into  contact  with 
another  object  with  sufficient  force  to  produce  that 
result.  That  the  firing  was  so  caused  is  a  mere  pos- 
sibility supported  by  nothing  shown  by  evidence.'^ 

Exactly  as  this  case. 

"The  idea  that  the  firing  was  so  caused  is  not 
reasonably  reconcilable  with  facts  established  by 
the  uncontroverted  evidence." 

Another  case,  Your  Honor,  on  the  same  point,  is 
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that  California  case  of  Long  against  California 
Western  States  Life  Insurance  Company  in  43  Cal. 
2nd..  It  was  decided  by  our  California  Supreme 
Court  last  year.  And  there  again,  Your  Honor,  the 
physical  facts  demonstrated  when  the  deceased  fell, 
he  fell  with  his  hands  underneath  him,  and  had  he 
fallen  accidentally,  his  hands  would  have  out- 
stretched, and  therefore  the  Court  reasoned  that 
as  a  matter  of  law — as  a  matter  of  law.  Your 
Honor — he  killed  himself. 

Exactly  as  in  this  case.  There  is  no  evidence  that 
if  the  man  would  fall,  he  would  fall  with  the  gun 
out  like  that,  with  the  gun  surely  pointed  against 
his  heart,  to  make  sure  the  bullet  comes  out  lower 
in  the  back. 

That  case  of  Long  against  Cal.  Western  States 
Life  Insurance  Company  is  43  Cal  2nd. 

Now,  the  path  of  the  bullet  is  kno^^Ti;  where  the 
butt  of  the  gun  was  resting  is  kno^vn;  the  vertical 
path  of  the  bullet  through  the  body  is  known.  And 
so  I  say  to  Your  Honor  that  from  all  the  evidence, 
when  we  enter  the  realm  of  speculation,  the  re- 
mote area,  it  is  not  in  accordance  with  the  physical 
facts.  I  would  ask  Your  Honor  again,  here's  a  man, 
he's  an  experienced  hunter,  who  himself  had  warned 
other  people  that  they  should  assume  gims  are 
loaded;  who.  Your  Honor,  would  know  better  than 
anyone  that  unless  he  wanted  deliberately  to  do 
away  with  himself,  not  to  put  the  muzzle  of  a  gun 
against  his  heart  or  within  an  inch  from  his  heart, 
aimed  at  the  heart  area,  close  to  the  chest.  And 
now,  Your  Honor,  to  have  them  speculate  that  he 
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was  so  careless  or  so  something  or  other,  de  hors 
the  record.  There  is  nothing  in  the  record  to  prove 
it.  Your  Honor,  it  flies  in  the  face  of  the  physical 
facts. 

We  know  what  he  did.  We  know  that  he  did  these 
things.  We  know  that  he  went  past  his  wife  and  we 
know  that  he  went  downstairs  only  to,  within  two 
minutes  or  a  minute  and  a  half,  to  kill  himself? 
No,  Your  Honor,  there  is  nothing  inconsistent  in 
all  this  evidence  that  is  before  Your  Honor,  the 
written  as  well  as  the  physical  facts,  that  is  incon- 
sistent with  the  idea  that  he  killed  himself.  But 
there  are  a  great  many  inconsistencies  and  a  great 
many  conflicts  between  any  such  theory  as  the  other 
side  espoused. 

Now  as  to  the  possible  motives,  is  it  as  this  Court 
points  out  in  the  Burkett  case?  Perhaps  ''the  well- 
springs  of  human  conduct"  as  the  Court  said  in 
the  Durant  case?  But  in  any  event,  who  is  to  say? 
I  don't  know.  But  here  is  something  that  shows 
all  was  not  well.  First,  you  have  a  man  who  is  in 
pain.  I  don't  know  what  the  pain  was  caused  by, 
but  the  prior  week,  Mr.  Masters  testified,  the  man 
was  in  pain.  That  may  have  been  a  part  of  the 
pyramid;  I  don't  know.  As  the  wife  said  at  the 
time,  before  insurance  was  in  the  air,  "He  was 
always  depressed  or  nervous  around  this  time  of 
years."  What  would  make  him  depressed  might  not 
make  anyone  else  depressed,  but  she  said  that  to 
the  officers.  That  might  have  been  part  of  the  pyra- 
mid. I  don't  think  all  was  well.  Your  Honor. 

This  woman  in  September — rather,  in  ISTovember, 
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a  few  months  or  so  before,  wrote  this  letter.  I  can 
imagine  some  people  to  whom  this  would  be  a  trig- 
ger— a  trigger,  if  the  Court  please,  of  remorse.  If 
you  weren't  afraid  of  losing  of  your  job,  if  you 
weren't  afraid  of  losing  your  wife,  if  you  weren't 
afraid  of  your  family,  you  irdght  have  been  afraid 
of  yourself.  At  least  this  woman  who  had  been  paid 
off  for  the  accident  says  things  in  here. 

Well,  remorse  is  a  powerful  motive. 

It  might  have  been  the  mounting  pressure  of 
finances.  Here  is  a  man  that  is  successively,  year 
after  year  after  year  borromng  on  his  life  insur- 
ance. As  I  tell  the  Court,  the  pyramid  is  building 
up,  you  can  direct  the  hypothesis,  and  then  you 
can  come  down  to  what  this  Coui*t  says,  that  it 
being  a  matter  of  common  knowledge  that  persons 
who  have  abundant  reasons  to  be  dissatisfied  with 
their  lot  in  life  do  commit  suicide. 

There  is  absolutely  in  this  case.  Your  Honor,  no 
evidence  of  accident.  A  mere  possibility  is  not  evi- 
dence. We  know  where  the  deceased  stood,  the 
blood  is  there.  That  is  where  the  trail  of  blood  orig- 
inates. Where  the  gun  was  found  is  shown  in  the 
photo.  There  is  nothing  beneath  it  except  the  floor, 
the  floor  ])oard  that  later  was  taken  up;  and  we 
know  the  path  of  the  bullet  and  we  know  where  it 
went  through  the  body,  with  nothing  the  hammer 
of  the  gun  could  come  in  contact  with  except  the 
man's  finger  intentionally  to  pull  that  gun.  So  the 
gim  would  have  rested  on  the  floor  mth  the  muzzle 
against  the  heart  area  to  make  the  path  that  we 
know  was  made  in  the  bodv  and  which  Ave  know 
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went  in  the  ceiling.  And  so,  as  I  pointed  out,  Your 
Honor,  all  these  circumstances,  all  the  evidence  in 
the  case,  is  consistent  with  the  idea  of  self-destruc- 
tion and  inconsistent  with  any  other  motive. 

Why  else  go  to  the  basement,  say  nothing  about 
your  errand  ?  According  to  the  wife,  he  had  no  hunt- 
ing trips  coming  up,  no  reason  to  go  down.  But  go 
down  in  a  secluded  place,  if  the  Court  please,  of  the 
basement,  alongside  w^here  a  gun  was  kept,  along- 
side where  ammunition  was  kept,  and  put  it  down 
and  pull  the  trigger.  The  Court  could  see  from  the 
demonstration,  it  is  ever  so  easy  with  the  hand  ex- 
tended to  do  just  that  very  thing. 

The  man  had  no  reason  to  go  to  the  basement  for 
any  other  purpose  at  that  time  when  he  was  ex- 
pected to  eat.  He  was  not  dressed  to  do  anything 
else.  They  can  talk  about  running  around  in  bath- 
robes, they  can  talk  a]:)out  lots  of  things,  but  there 
was  no  reason  to  go  do\^nl. 

The  gun  was  in  the  remote  part  of  the  basement, 
he  wasn't  casually — don't  you  see  the  point  I  am 

making,  your  Honor? he  wasn't  casually  going 

by  some  place  and  picking  up  a  gun.  He  went  to  the 
corner  for  a  purpose,  and  that  purpose  was  only  to 
get  the  gun  to  shoot  himself. 

And  there  as  the  test  alongside  the  declivity  there 
in  the  center  shows,  it  is  the  same  kind  of  a  mark 
there  in  the  center  as  each  of  the  other  two  from 
pulling  a  trigger.  And  so  the  gun  is  found  then  near 
ammunition,  and  there  is  a  wound  which  shows  the 
muzzle  was  against  the  heart  area  and  that  the  gini 
was  so  short  that  it  would  require  a  person  of  his 
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height,  six  feet  two  inches,  to  bend  over  parallel 
plus  in  order  to  imW  that  trigger  and  make  sure  it 
went  through  the  heart,  and  we  say  then,  your 
Honor,  for  all  those  reasons  and  physical  facts  that 
in  this  case  just  as  a  matter  of  law — as  a  matter  of 
law,  your  Honor — there  should  be  a  finding  for  the 
defendant  on  the  issue  of  suicide. 

I  have  invited  your  Honor's  attention  to  the  Bur- 
kett  case,  I  have  invited  the  Court's  attention  when 
we  were  discussing  admissibility  of  evidence  to  the 
Long  case.  I  would  like  to  invite  the  Court's  atten- 
tion to  another  case,  Saecker  versus  Metropolitan 
Life  Insurance  Company,  51  Cal.  App.  2nd  479, 
where  again  the  Court  discusses  explanations  other 
than  suicide  but  where  the  findings  of  suicide  will 
be  upheld,  and  there  the  assured,  w^ho  had  been  ill, 
had  been  confined  to  the  hospital.  During  the  night 
his  body  was  found  on  the  concrete  pavement  of  a 
light  well  at  a  point  just  below  a  hospital  window. 
He  was  then  dressed  in  pajamas  and  trousers  and 
had  on  slippers.  The  mndow  shade  was  found  to  be 
up,  the  window  fully  opened,  the  screen  unlocked. 
There  was  no  damage  to  the  blind,  the  screen,  nor  to 
the  window.  Findings  in  favor  of  the  company  were 
affirmed  even  though  there  the  beneficiary  argued 
that  the  death  could  be  explained  in  ways  other  than 
suicide,  in  that  he  may  have  become  dizzy  and 
slipped  and  had  fallen  while  attempting  to  open  the 
window,  that  he  may  have  leaned  out  to  observe 
something,  lose  his  balance,  and  other  equally  inap- 
plicable explanations. 

We  say,  your  Honor,  -that  under  all  the  facts  of 
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the  case  here,  everything  is  consistent  with  suicide, 
everything  is  inconsistent  with  any  other  expla- 
nation. 

Now,  your  Honor,  some  of  the  things  mentioned 
by  counsel  on  this  issue.  He  mentioned  the  ten 
minute  interval,  and  he  said  ten  minutes  from  the 
time  the  man  got  up  to  the  time  he  had  gone  down 
to  shoot  himself  was  not  plausible.  We  say  to  your 
Honor  quite  the  contrary:  A  man  makes  his  mind 
up,  such  as  our  member  of  the  bar  here,  a  man  with 
whom  I  had  been  doing  business,  Mr.  Cohen  of 
Steinhart's  office,  jumps  off  the  Golden  Gate 
Bridge.  Well,  your  Honor,  it  didn't  take  him  long 
to  do  that.  A  man  who  has  made  his  mind  uj)  to 
shoot  himself  doesn't  say  anything  to  anybody  else, 
but  does  it.  The  impulse  is  there.  The  mounting 
pyramid  is  built  up  and  the  decision  has  been  made 
in  his  mind  to  do  away  with  himself  for  the  reasons 
he  is  moved  by,  and  so  he  does  it.  Exactly  the  same 
here,  your  Honor.  Where  I  asked  what  time  elapsed 
between  passing  in  the  kitchen,  in  the  hallway,  the 
witness  put  it  at  one  and  a  half  to  two  minutes; 
there  again,  the  man  made  his  mind  up  and  he 
was  doing  down  to  do  it. 

Now,  they  said  something  a])out  the  guns  being 
kept  loaded.  Well,  if  the  guns  were  kept  loaded  or 
whether  he  had  to  the  bag  to  get  ammunition  to 
put  in  it,  it  would  be  all  the  same.  But  in  any 
event,  he  was  careful  enough  a  hunter  and  careful 
enough  a  gunsman  to  tell  people  to  assume  so.  That 
was  the  evidence. 

And  then,  your  Honor,  the  statement  was  made 
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that  he  had  to  lean  over  to  go  into  this  portion  of 
the  basement.  Well,  your  Honor,  that  x)ortion  was 
five  and  a  half  feet  high.  He  had  to  lean  over  a  great 
deal  more.  He  had  to  lean  over  a  great  deal  more 
than  five  and  a  half  feet,  your  Honor,  to  come 
down  to  that  position. 

Then,  your  Honor,  the  statement  was  made  about 
Dr.  Kirk  and  Dr.  Bradford  dropping  it  to  fire. 
Well,  as  I  recall  the  testimony,  while  they  tried  to 
do  it  in  various  ways,  they  jammed,  they  hit  on  the 
side,  they  hit  it  on  the  stock,  they  hit  it  in  various 
other  ways  and  when  the  gim  was  cocked  they 
couldn't  fire  it,  and  the  only  time  they  could  get  it 
to  fire  at  all  was  once  by  dropping  it,  and  there  is 
no  proof  of  any  dropping  on  that  board  in  any 
place,  and  then  it  was  only  with  these  bullets  that 
they  themselves  had  fixed  up  which  were  not  the 
kind  of  bullets  that  were  used  by  Mr.  Houston 
when  he  killed  himself. 

And,  your  Honor,  there  are  other  cases — I  pointed 
out  the  Burkett  case,  the  Long  case,  that  if  the 
man  had  stumbled  or  fallen,  he  would  have  gone 
out  Avith  the  gun,  the  gim  would  have  been  held  out. 

Well,  your  Honor,  about  the  glasses.  He  didn't 
have  glasses  on  at  the  time,  but  I  asked  the  daugh- 
ter if  there  Avas  anything  unusual  about  that  and 
she  said  no.  Of  course,  it  wouldn't  make  any  dif- 
ference. He  could  see  the  daughter,  he  could  see 
going  through  the  kitchen,  he  could  see  and  talk  to 
the  daughter. 

Now,  then,  statement  was  also  made  that  the  cor- 
oner's jury  heard  our  witnesses.  Well,   that  isn't 
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correct.  I  asked  Inspector  Parker  this  morning  if 
he  had  testified  before  the  coroner's  jury  and  he 
said  no. 

And  then,  your  Honor,  statement  was  made  that 
the  bag  of  ammunition  was  closed.  Well,  I  got  it 
from  Mrs.  Clayton  that  the  bag  was  just  an  ordi- 
nary paper  bag.  There  is  no  closing  to  that,  whether 
it  is  folded  over  or  not. 

Then  that  statement  that  was  made  about  the 
deceased  struggling  from  this  point  to  here.  Well, 
significantly,  your  Honor,  there  is  no  evidence  of 
any  outcry,  no  e^ddence  of  any  accident  in  that 
form.  Rather,  on  the  other  hand,  I  would  imagine 
that  if  a  person  is  shot  through  the  heart  that  in- 
stinctively the  reflexes  would  operate  in  some  form 
as  to  bring  the  body  out  to  where  it  was  found. 

Well,  your  Honor,  that's  that  issue.  We  say  to 
your  Honor  that  a  decisive,  as  I  said  before,  deci- 
sive finding  in  this  case,  in  my  opinion,  decisive 
from  the  physical  facts,  is  that  the  man  committed 
suicide. 

Now,  on  the  other  defense  of  misrepresentations. 
I  think  counsel  is  in  error.  He  mentioned  something 
about  the  application  and  the  man's  name  on  there 
being  Utley.  The  man's  name  on  there,  ^'Utley,"  is 
not  any  Utley  who  testified  in  this  case.  His  father 
testified  in  this  case,  his  sister  testified  in  this  case, 
and  his  sister  conceded  that  she  was  a  hostile  wit- 
ness. 

In  the  deposition  she  went  on  to  say,  your  Honor, 
that  she  had  been  a  close  friend — I  am  speaking 
about  the  type  of  information  asked  for  by  the  in- 
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surance  company  and  the  answers  given  by  the  in- 
sured in  respect  of  his  drinking  habits. 

Now,  the  witness  Pearson  and  also  Wilkerson, 
they  both  testified  on  it,  and  of  course  you  are  not 
going  to  have  i^eople  come  in  here  who  are  friends 
of  the  deceased  who  have  participated — more  spe- 
cially if  they  participated  in  lunches,  dinners,  af- 
fairs, organizations — all  the  affairs — and  come  in 
here  and  testify  that  this  man  was  intoxicated.  The 
point  w^as,  your  Honor,  that  he  did  do  a  lot  of 
drinking.  Now,  he  did  do  a  lot  of  drinking.  He 
drank  in  the  mornings,  he  drank  at  noon,  and  he 
drank  at  night,  and,  your  Honor,  the  testimony 
came,  as  I  again  point  out,  from  hostile  witnesses. 
In  fact,  the  daughter  of  Mr.  Utley  who  did  testify 
here  said  she  was  hostile;  she  had  been  a  close 
friend  of  Mr.  Houston,  she  testified,  for  ten  years, 
and  on  page  3  of  her  deposition  she  testified  she 
had  seen  him  have  a  drink  in  the  morning.  Here  on 
page  6  of  her  deposition — this  has  all  been  read  into 
the  record,  your  Honor — she  testified  that  she  had 
seen  him  sit  down  and  drink  eight  highballs.  Here 
on  page  7  the  difference  between  a  man's  conduct 
in  San  Francisco  and  this  area,  and  when  he  was 
up  in  Oregon,  was  made  clear  ])ecause  she  charac- 
terized it  as  a  Jekyll-Hyde  transformation,  and,  as 
she  pointed  out,  he  himself  told  her  three  different 
kinds  of  stories  about  this  accident. 

Well,  your  Honor,  I  just  throw  the  cloak  over 
that  episode,  the  drinking  episode,  and  sum  it  up 
because  here  on  page  9  a  hostile  witness,  hostile  to 
us,  says  this,  after  telling  about  his  habits  up  there 
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in  walking  in  and  so  forth  with  mud  on  his  boots 
and  liking  a  roaring  good  time : 

"Let  me  ask  you  this,  Mrs.  Wilkerson:  Would  you 
say  that  Mr.  Houston  when  he  was  up  there  with- 
out his  wife  would  be  under  the  influence  of  alcohol 
a  great  deal  of  the  time?" 

The  answer  is:  ''Yes." 

Page  9,  lines  10  to  13. 

Well,  your  Honor,  I  just  accept  the  fact  as  what 
it  is.  Now,  that  is  what  the  witness,  a  witness  who 
is  hostile  to  us,  said.  And,  your  Honor,  under  the 
law  it  gives  the  right  to  the  insurance  company  be- 
cause of  the  facts.  I  have  invited  the  Court's  at- 
tention to  the  specific  answers  and  questions  in  the 
application.  I  would  call  or  invite  the  Court's  atten- 
tion, then  to  the  law  on  the  subject,  the  California 
Insurance  Code,  Section  331: 

"A  representation  is  false  when  the  facts  fail  to 
correspond  with  the  assertion  or  stipulation.  Sec- 
tion 359: 

"If  a  representation  is  false  in  a  material  point, 
the  injured  party  is  entitled  to  rescind  the  contract 
from  the  time  the  representation  becomes  false." 

We  have  the  right  to  defend,  as  the  policy  itself 
gives  us  the  right  here  to  defend,  or,  as  was  set 
forth  in  the  case  of  Maggini  v.  West  Coast  Ijife 
Insurance  Company,  and  then,  your  Honor,  in  the 
case  of  Telford  against  New  York  Insurance  Com- 
pany, 9  Cal.  2d.  103,  the  Court  stated: 

"A  false  representation  or  concealment  of  fact, 
whether  intentional  or  unintentional,  which  is  mate- 
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rial  to  the  risk,  vitiates  the  policy.  The  presence  of 
an  intention  to  deceive  is  not  essential." 

And  the  2)urpose  of  this  rule  is  well  brought  out 
in  these  cases,  Robinson  v.  The  Occidental  Life 
Insurance  Company,  131  A.C.A.  711,  716,  wher*» 
the  Court  said: 

"The  insurance  company  is  entitled  to  determine 
for  itself  what  risks  it  will  accept  and  therefore 
to  know  all  the  facts  pertaining  to  the  applicant's 
physical  condition.  It  has  a  right  to  select  those 
whom  it  will  insure  and  to  rely  on  him  who  will 
be  insured  for  such  information  as  it  desires  as  a 
basis  for  its  determination  to  the  end  that  a  wise 
discrimination  may  be  exercised  in  selecting  risks." 

McEwen  v.  New  York  Life  Insurance  Comjoany, 
42  CaL  App.  133: 

"If  you  find  from  the  evidence  that  the  deceased 
was  in  the  habit  of  using  wines,  spirits  or  malt 
liquors  and  that  had  persisted  for  some  time  and 
that  he  had  on  more  than  one  occasion  used  them 
to  excess,  then  you  find  the  representations  herein 
are  false." 

This  rule  that  an  unintentional  misrepresentation 
of  a  material  fact  warrants  rescission  of  a  life  insur- 
ance policy  is  likewise,  your  Honor,  the  law  of  Mu- 
tual Life  Insurance  Company  against  Chandler,  252 
Pac.  2559,  an  Oregon  case,  of  the  year  1927,  and  so, 
your  Honor,  to  conclude  whether  on  the  ground  of 
suicide  or  on  the  ground  of  misrepresentations,  in 
either  event  or  for  both  reasons,  Vv^e  sincerely  sub- 
mit to  your  Honor  judgment  should  go  for  the 
defendant.  % 
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Mr.  Angell:  The  first  response  I  would  like  to 
make,  Your  Honor,  is  to  the  question  of  opening 
and  closing.  It  is  my  own  understanding — I  don't 
want  to  take  advantage  of  Mr.  Clausen — that  the 
lolaintiff  has  the  opening  and  closing,  and,  as  a 
matter  of  fact,  the  pleadings  are  in  such  state  that 
all  the  facts  which  we  had  to  prove  on  an  opening 
of  our  case  were  admitted  on  the  loleadings  and 
only  the  affimiative  defenses  were  in  dispute  and 
therefore  as  Mr.  Clausen  was  ready  and  willing  to 
go  ahead,  that  did  not  change  the  right  of  counsel 
to  the  opening  and  closing.  That  is  my  understand- 
ing. If  the  Court  feels  I  am  incorrect  in  that,  I 
certainly  would  abide  by  the  determination  of  the 
Court.  I  did  not  understand 

The  Court:    What  is  the  importance  of  that? 

Mr.  Angell:     I  don't  know. 

Now,  with  respect  to  this  issue  of  intoxication, 
I  am  going  to  take  that  first  because  counsel  was 
reading  from  cases  here,  and  it  is  interesting  to 
note  that  counsel  didn't  call  attention  to  what  the 
representation  in  that  last  case  was  because  that  is 
all  the  materiality  that  is  just  in  that.  Here  Mr. 
Houston  said,  "I  drink:  I  use  alcoholic  beverages, 
yes."  That  was  his  answer  affirmatively.  He  didn't 
say,  "No,"  That  would  have  been  a  misrepresenta- 
tion. He  said,  ''Yes,"  and  according  to  the  way  he 
construed  his  drinking,  it  was  social,  only  oc- 
casionally. 

Now,  this  has  been  constantly  before  the  courts 
of  California  and  every  single  case  has  to  stand 
on  its  own  legs  and  that  is  as  to  what  was  said 
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and  then  what  the  conduct  of  the  person  was.  But 
here  is  a  case  which  is  very  apt  on  the  facts  and 
on  the  issues  that  we  have,  Mayfield  vs.  Fidelity  & 
Casualty  Company,  16  Cal.  App.  2d.  611,  and  at 
page  627, 

"With  respect  to  the  feature  of  waiver,  it  is 
proper  further  to  observe  that  appellant's  conten- 
tion that  no  waiver  of  any  provision  of  the  policy 
could  be  accomplished  by  an  agent  of  the  insurer, 
is  based  on  the  assumption  that  the  fact  of  intem- 
perance of  the  assured  was  established  by  the  evi- 
dence. With  this  basic  assumption,  we  can  not 
agree.  The  jury  returned  a  general  verdict  in  favor 
of  respondent.  In  support  of  this  verdict  and  the 
judgment  which  followed  it,  a  reviewing  court  is 
entitled  to  assume  that  the  jury  found  that  the  af- 
finnative  defense  of  misrepresentation  had  not  been 
established  by  appellant.  As  heretofore  noted,  the 
misrepresentation  relied  upon  by  appellant  as  suf- 
ficient to  enable  it  to  avoid  its  contract  related  not 
to  a  definite,  readily  definable  fact,  but  to  a  matter 
which  necessarily  called  for  an  expression  of  opinion. 
Applicant  itself  selected  the  language  which  formed 
the  inquiry  and  is  therefore  responsible  for  any  lack 
of  clarity  or  ambiguity  or  difficulty  or  definition  of 
the  phraseology  which  it  elected  to  employ." 

Now,  that  is  what  we  have  here. 

"The  meaning  of  the  word  *  temperate'  as  used 
in  the  application  for  insurance  is  largely  a  mat-  ■ 
ter  of  opinion,   depending  upon  the   liberality   of 
view  entertained  upon  the  subject  by  the  individual. 
In  the  absence  of  any  standard  of  measurement, 
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the  question  was  one  of  fact  to  be  determined  by 
the  jurors,  whose  conclusion  with  respect  thereto 
would  depend  largely  upon  their  opinion  as  to  what 
the  word  ^temperate'  means.  The  record  is  bare  of 
any  showing  that  the  insured  used  intoxicants  to 
the  extent  that  his  indulgence  therein  interfered 
with  the  conduct  of  the  business  in  which  he  was 
engaged.  There  was  evidence  that  he  drank  to  an 
extent  that  made  him  quarrelsome  and  ugly  and 
inflicted  upon  respondent  a  course  of  great  mental 
anguish.  Here  again,  the  factor  of  an  opinion  of  an 
individual  complicates  the  problem.  Different  in- 
dividuals do  not  entertain  the  same  opinion  with  re- 
spect to  the  use  of  intoxicating  liquor.  For  all  that 
appears,  respondent  may  be  so  constituted  that  the 
consumption  by  her  husband  of  a  very  moderate 
quantity  of  intoxicating  liquor  on  one  occasion  as  on 
a  number  of  occasions  widely  separated  in  point  of 
time  may  have  caused  her  keen  mental  anguish. 
All  of  this  simply  serves  to  emphasize  the 
fact  that  the  question  of  whether  an  individual  is 
temperate  or  intemperate  in  the  use  of  alcoholic 
beverages  depends  largely  on  opinion  and  presents 
a  problem  which  is  eminently  proper  to  be  deter- 
mined by  the  triers  of  fact.  We  think,  therefore, 
that  the  trial  court  did  not  err  in  denying  appel- 
lant's motion  for  a  directed  verdict." 

In  other  words,  Your  Honor,  it  is  nothing  scien- 
tific or  nothing  accurate  in  the  words  'yon  use 
alcohol  to  excess?'  One  man  says,  "No."  One  man 
says,  ''Yes,"  if  he  drank  the  same  amount. 

I  maintain.   Your  Honor,   that  the  proper  ap- 
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proach  to  those  words  is  simply  this,  that  is,  the 
testimony  was  produced  here  by  the  plaintiff  of  all 
the  social  peoi)le  they  went  to  parties  with,  the 
people  that  they  attended  the  insurance  company 
banquets  and  meetings,  conventions,  the  people  who 
were  daily  in  his  office  and  said  they  never  saw 
Mr.  Houston  where  he  couldn't  handle  his  busi- 
ness or  that  he  was  ever  incoherent  or  staggered 
or  didn't  know  what  he  Avas  doing;  he  was  always 
in  a  condition  to  drive  his  car.  Even  as  Mrs.  Wilk- 
erson  testified  in  cross  examination,  that  she  drank 
along  with  him,  there  may  be  a  case  in  her  testi- 
mony. Your  Honor,  as  the  man  who  said  to  his 
wife,  "I  wouldn't  drink  that  other  drink  if  I  were 
you,  dear.  Your  face  is  getting  blurry,"  because 
it  may  be  that  she  defines  those  things  differently 
than  anyone  else  would.  Those  are  merely  opin- 
ions, and  I  think  the  question  of  intoxication  or 
misrepresentation  in  the  insurance  application  here. 
Your  Honor,  there  is  absolutely  no  evidence,  no 
substantial  evidence  to  which  anyone  could  say  Mr. 
Houston  in  any  way  drank  so  that  this  insurance 
company  would  not  have  taken  the  policy  had  they 
known  exactly  how  many  drinks  he  took  and  when. 
They  could  have  asked  those  questions  if  they 
wanted  to,  but  they  didn't.  They  left  it  to  his  opin- 
ion for  him  to  tell.  They  could  have  looked  into  it 
at  any  time  they  wanted.  They  had  noticed  whenj 
they  saw  the  application  that  he  did  use,  tak( 
drinks  occasionally,  socially.  They  didn't  know  ho'' 
much,  but  they  could  have  looked  into  how  much^ 
I  submit.  Your  Honor,  it  is  common  experience^ 
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if  every  insurance  company  in  the  land  took  a  posi- 
tion that  Canada  Life  takes  before  this  Court  to- 
day, there  would  be  an  awful  number  of  insurance 
I)olicies  that  are  in  effect  now  with  answers  just 
like  that  that  would  be  canceled  after  collecting 
premiums  on  them  for  years.  I  submit,  Your 
Honor,  that  what  is  troubling  the  defendant  in  this 
case  is  not  any  great  moral  sense  of  mispresenta- 
tion.  It  is  the  fact  that  Mr.  Houston  met  his  death 
so  soon  after  taking  out  the  policy.  There  is  not 
even  the  remotest  suggestion  that  Mr.  Houston  took 
it  out  with  the  intention  to  defraud  the  insurance 
company  by  committing  suicide.  That  is  one  of  the 
things  I  looked  for  and  that  has  not  been  made. 
However,  to  determine  a  motive,  realizing  the  ab- 
sence of  motive  in  suicide.  Your  Honor,  is  prob- 
al^l}^  one  of  the  greatest  requirements  before  a  court 
or  jury  wdll  sustain  a  verdict  or  a  judgment  of 
suicide,  that  there  be  a  motive.  In  all  these  cases 
tliat  were  cited,  I  w^ould  be  very  much  interested 
to  have  Your  Honor  look  at  what  motives  were. 
The  one  case,  the  Long  case,  that  was  cited  here 
to  Your  Honor  several  times,  the  man  grabbed  a 
p,un  or  a  pistol  and  had  run  through  a  door  and 
said,  "You'll  never  see  me  again,"  and  the  next 
thing  you  know  the  gun  went  off  and  he  was  dead. 
Xow,  that  would  be  almost  a  part  of  the  res  gestae, 
Your  Honor,  a  declaration.  You  would  be  almost 
bound  to  accept  as  from  the  man  himself  that  he 
was  going  to  commit  suicide. 

I  would  like  to  call  Your  Honor's  attention  to 
a  couple  of  cases  here  tliat  are  extremely  interest- 
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ing  from  the  factual  side,  and  that  is  this  Been 
vs.  California  State  Life  Insurance  Company,  8' 
Cal.  App.  440,  at  456.  In  this  case,  Your  Honor, 
the  deceased,  a  Miss  Beers,  went  to  a  drugstore 
and  purchased  strychnine  and  she  said  she  wanted 
it  to  destroy  rats.  She  seemed  very  light-hearted 
and  gay  and  when  she  walked  out  there  was  nothing 
to  indicate  any  reason  for  her  to  buy  that  outside 
of  the  pui^oose  stated,  for  rats,  she  said.  In  other 
words,  one  of  the  witnesses  testified  that  when  she 
went  down  to  purchase  this  strychnine  that  she 
stated  she  wanted  it  for  rats.  The  e\'idence  then 
disclosed  during  the  night  that  Miss  Beers  was 
taken  wdth  cramps  and  pains,  she  died,  and  sub- 
sequently it  was  learned  she  died  from  the  effect 
of  strychnine  poisoning.  The  jury  found  she  had 
not  committed  suicide,  that  it  was  accidental. 

On  appeal,  the  appellate  court  had  this  to  say: 
"It  must  be  borne  in  mind  that  the  defendant 
entered  the  trial  charged  with  the  burden  of  over- 
throwing the  presumption  that  the  deceased  was 
sane  and  that  her  death  was  not  suicidal  but  from 
a  natural  cause.  It  rested  upon  the  defendant  to 
overcome  said  presumption,  or  in  other  words,  to 
support  the  affirmative  defense  of  suicide  'by  a  pre- 
ponderance of  clear  and  satisfactory  evidence,  di- 
rect or  circumstantial.'  (37  Corpus  Juris,  Section 
443,  page  640,  and  cases  cited  in  footnotes  and  also 
the  above  named  cases.)  And  whether  the  defend- 
ant introduced  sufficient  satisfactory  proof  to  over- 
come that  presumption  or  to  sustain  that  defense 
was  a  question  to  be  solved  by  the  jury,  with  whose 
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conclusion  we  are  not  privileged,  legally,  to  inter- 
fere unless  the  evidence  of  suicide  is  upon  its  face 
obviously  such  as  to  compel  us  to  hold  that  no 
inference  but  that  of  intentional  self-destruction 
may  reasonably  be  drawn." 

Now,  here  we  have,  Your  Honor,  a  young  lady 
going  down  and  buying  strychnine.  The  next  thing 
you  know,  she  is  killed  by  it. 

Another  case,  Your  Honor,  is  the  Prudential 
Insurance  Company  of  America  vs.  Baciocco,  and 
this  is  29  Fed.  2d.  966  and  decided  by  Judge  Die- 
trich with  Judges  Norcross  and  Gilbert  sitting  with 
him.  In  this  case  the  deceased  was  foimd  at  the 
bottom  of  a  cliff  out  here  at  the  Cliff  House.  He 
was  29  years  old,  had  a  wife  and  two  children.  The 
court  found  he  was  industrious,  temperate,  but  as 
bearing  on  motive  for  suicide,  the  appellant  ad- 
duced evidence  tending  to  show  that  for  some  time 
prior  to  his  death  he  had  maintained  unduly  in- 
timate relations  with  a  woman  other  than  his  wife 
and  that  he  was  in  a  measure  responsible  for  the 
dissipation  of  the  assets  of  the  business  in  which 
he  and  appellee  were  engaged.  His  death  occurred 
on  a  Saturday  night  or  early  Sunday  morning.  On 
the  preceding  Wednesday  his  ^'girl  friend"  with 
her  brother  and  sister  went  on  a  vacation  to  Ukiah, 
in  an  automobile  which  he  had  rented  and  author- 
ized the  garage  to  let  them  have.  He  went  by 
train  the  following  day  and  all  four  were  in  and 
about  Ukiah  until  Saturday  when  they  all  came 
back  to  San  Francisco  in  the  automobile,  arriving 
about  7:00  o'clock  in  the  evening.  He  and  the  girl 
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had  dinner  together  at  a  restaurant  and  drove 
down  the  Peninsula  until  12:30  in  the  morning 
when  he  took  her  home  and  left  in  the  automobile. 
The  girl  testified  he  had  not  been  drinking  and 
he  did  not  appear  to  be  imcommonly  melancholy. 
He  didn't  say  where  he  intended  to  go  and  she 
took  it  for  granted  he  was  going  home.  And  the 
next  thing,  they  found  his  body  washed  up  on  the 
beach. 

Now,  obviously  all  these  things  are  introduced  to 
show  motive.  Your  Honor,  and  the  court  in  this 
case  held  that  there  was  insufficient  evidence  to 
sustain  the  burden  of  proving  insured  committed 
suicide. 

Now,  the  defendants  here  realize  the  importance 
of  motive.  All  the  way  through  they  have  tried  to 
drag  in  such  incidents  as  the  automobile  accident 
which  was  futile,  certainly,  to  the  nth  degree.  Claim 
is  made  that  that  letter — so  much  is  made  of  it — 
the  letter  written  by  the  girl  making  demands  for 
money.  The  letter  was  brought  here  and  read  in 
evidence,  read  at  my  insistence,  and  instead  of 
being  a  demand,  the  lady  only  asked  that  she  might 
as  a  courtesy  have  a  loan  to  get  to  Los  Angeles, 
and  the  letter  was  answered  by  the  secretary 
which,  I  take  it,  was  proper  to  do,  and  the  secre- 
tary wrote  and  suggested  that  she  get  in  touch 
with  the  insurance  carrier  who  had  made  the  settle- 
ment and  said  that  if  there  was  anything  more  they 
could  do,  she  felt  certainly  that  they  would  do  the 
right  thing  hy  her.  There  is  no  evidence  that  at 
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any  time  after  that  Mr.  Houston  or  anyone  else 
ever  heard  from  this  lady  again. 

Now,  then,  in  the  argument — I  just  want  to  com- 
ment on  a  few  statements  made — all  the  way 
through  in  his  argument  Mr.  Clausen  referred  to 
the  statements  of  the  officer  as  to  what  Mrs.  Hous- 
ton said  to  him  that  morning  or  that  afternoon,  on 
February  22,  when  the  officers  came  to  the  house 
on  Mr.  Houston's  death.  Repeatedly  Mr.  Clausen 
said  that  Mrs.  Houston  had  told  the  officers  that 
he  was  depressed  and  that  was  not  stated  once,  it 
w^as  stated  several  times. 

So  that  there  can  be  no  question  in  the  recollec- 
tion of  Your  Honor,  I  wish  to  see  the  Exhibit  8 
of  defendants  (sic)  and  the  notes  of  Officer  Pine. 
His  statement  was,  and  he  is  the  only  one  that 
testified  on  them  because  Mr.  Parker  testified  he 
didn't  interview  them  when  he  talked  to  them  this 
morning. 

Pardon  me.  This  is  the  one  I  want.  But  this 
(exhibit)  isn't  the  one.  I  guess  it  is  Exhibit  J,  De- 
fendant's Exhibit  J. 

Officer  Pine's  statement  was  that  Mrs.  Houston 
said  he  had  been  depressed  or  worried  or  something 
about  these  reports  before  but  he  was  in  fine  spirits 
lately,  and  I  believe  that  is  the  exact  language 
used  by  Officer  Pine. 

(Colloquy  between  counsel  and  the  clerk  with 
reference  to  exhibits.) 

Mr.  Angell:  I  am  reading  from  this  report,  De- 
fendant's Exhibit  G,  in  which  he  said: 

''Mrs.  Houston  said  at  first  that  he  has  periods 
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of  depression  and  was  depressed  lately.  Later,  how- 
ever, she  said  that  over  this  weekend  he  had  been 
in  fine  spirits." 

Now,  that's  the  statement  by  Officer  Pine — "over 
this  weekend  he  had  been  in  fine  spirits."  That  co- 
incides exactly.  Your  Honor,  mth  the  testimony 
of  all  the  other  witnesses. 

You  don't  have  to  go  to  Mrs.  Houston  who  was 
speaking  right  after  she  had  come  upon  the  body 
of  Mr.  Houston  and  then  she  is  asked  about  these 
things.  She  later  said  in  her  testimony  when  asked 
about  the  use  of  the  word  "depression,"  "I  didn't 
mean  that;  I  meant  that  he  was  preoccupied  or 
that  he  was  thinking  about  this  report,  which  he 
did  every  year." 

And  Miss  Hoffman  explained  that.  She  said  that 
every  year  Mr.  Houston  had  to  get  this  out,  that 
it  was  required  by  the  law,  and  not  only  the  law 
of  New  Zealand  but  the  law  of  every  state  in 
which  they  did  business  here.  The  evidence  from 
the  office,  Mr.  Masters,  Miss  Hoffman  and  Mr. 
Houston  is  that  he  had  been  in  fine  spirits  lately; 
and  Ann  says  in  her  testimony  she  saw  no  evidence 
of  any  worry  or  anything  unusual  in  her  father. 
And  equally  important  is  the  testimony  of  some 
ten  to  fifteen  other  witnesses,  all  produced,  who 
had  seen  the  witness  within  one,  two,  three  days 
of  what  had  happened. 

Great  emphasis  has  been  put  on  the  position 
which  Mr.  Houston  was  standing  in  at  the  time.  In 
fact,  that  is  the  only  evidence  in  this  case — the  only 
evidence,  if  it  be  evidence,  that  that  thing  could 
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have  been  self-inflicted.  There  is  no  motive  estab- 
lished. You  just  simply  have  to  say  that  a  person 
of  Mr.  Houston's  size  and  in  the  place  he  was 
could  not  have  gone  back  there  and  be  shot  as  he 
was  without  having  it  self-inflicted.  I  submit,  Your 
Honor,  that  there  is  absolutely  no  basis  for  such  a 
violent  assumption.  The  two  men  here  who  could 
answer  that,  Mr.  Kirk  and  Mr.  Bradford,  both 
testified  that  they  had  discharged  that  gun  by 
dropping  it.  Your  Honor  knows  in  how  many  dif- 
ferent ways  an  accident  can  happen,  and  for  us  to 
put  ourselves  in  a  position — to  get  that  exactly  in 
the  position  that  it  was  when  it  went  off,  the  cases 
all  say  that  that  testimony  is  not  subject  to  expert 
opinion;  it  is  nothing  on  which  we  can  bring  any- 
one here  to  testify;  that  we  can  show  what  did 
happen  and  then  it  is  for  the  trier  of  the  fact  to 
determine  whether  that  could  have  been  accident 
or  must  it  be  self-inflicted.  We  submit  that  with  all 
of  the  background  testimony  in  this  case,  and  all  of 
it  without  conflict,  and  with  the  testimony  being 
totally  and  completely  void  of  any  motive  which 
could  have  inspired  Mr.  Houston  to  do  away  with 
himself,  that  the  one  and  only  one  conclusion  we 
can  arrive  at  would  be  that  this  was  an  accidental 
shooting. 

I  again  call  to  Your  Honor's  attention  the  num- 
ber of  factors  that  are  present  in  this  case  which 
I  think  you  will  find  present  in  no  other  case  in 
such  abundance  and  such  profusion,  and  that  is  a 
complete  and  total  lack  of  any  reason  to  do  the 
thing.  Also  the  manner  and  the  place  in  which  it 


684         The  Canada  Life  Assurance  Co.  vs. 

was  done,  the  circumstances  and   environment  at 
the  time  of  its  doing. 

Mr.  Clausen  tries  to  wave  off  that  people  com- 
mit suicide  on  an  inspiration.  He  draws  the  classi- 
cal example  of  all  the  peoj)le  that  jumiDed  off  the 
Golden  Gate  Bridge.  Practically  all  those  that 
have  jumped  off  that  bridge,  Your  Honor,  have 
driven  out  there  and  they  had  taken  a  long  time 
to  drive  and  they  had  had  a  long  time  to  contem- 
plate before  they  arrived,  and  I  without  knowing 
anything  about  the  evidence  as  to  each  man  who 
jumped  over  that  bridge,  how  long  he  contemplated 
it,  whether  he  told  anybody  he  was  going  to  do  it, 
whether  he  was  under  the  influence  of  liquor, 
whether  he  was  suffering  from  some  psychic  dif- 
ficulty, all  those  things  are  absent,  so  that  I  can't 
undertake  to  explain  why  people  went  over  there. 
We  must  look  at  this  case,  not  this  case  here  or 
some  other  case,  but  just  the  facts  that  are  before 
the  Court  in  this  case.  Again  I  say  that  Mr. 
Clausen  has  not  been  able  to  produce  a  single  wit- 
ness, not  a  one,  to  give  any  motive  behind  Mr. 
Houston's  doing  this.  He  relies  lock,  stock  and 
barrel  upon  the  fact  that  a  man  couldn't  get  in 
that  position  except  intentionally,  except  he  did  it 
on  purpose. 

Well,  under  the  testimony  of  Mr.  Kirk  and  Mr. 
Bradford,  he  very  definitely  could;  he  could.  Mr. 
Bradford  very  easily  showed  Your  Honor  how 
you  could  bend  over  there  trying  to  pull  this  here 
up,  and  if  you  touched  the^  trigger  when  that  thing 
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was  in  a  cocked  position  it  would  have  gone  off. 
Now,  that  would  have  been  accidental. 

Now,  if  that  was  pulled  open  and  Your  Honor 
will  remember,  Mr.  Bradford  placed  great  emphasis 
on  the  fact  that  this  action  is  loose  here  and  that 
a  pulling  out  of  this  gun  any  place  would  have 
flipped  this.  The  minute  this  is  flipped  out,  that 
trigger  is  without  any  ,guard.  That  a  careful  man, 
as  Mr.  Houston  was,  if  he  had  pulled  that  out  of 
there  and  noted  that  that — or  heard  that  open, 
like  that — obviously  before  he  started  out  through 
that  crowded  place,  it  would  only  be  an  act  of  com- 
mon good  sense  to  close  that.  Now,  did  he,  inadver- 
tently because  he  didn't  have  his  glasses  or  because 
he  was  careless  on  this  particular  occasion  or  what, 
but  it  is  easy  enough  to  bend  over  to  close  that 
and  trigger  that.  It  is  also,  as  I  stated  before,  easy 
— that  barrel  could  have  been  greased,  as  lots  of 
men  do  when  they  put  their  guns  away,  grease 
them,  and  as  it  went  down — as  it  did,  he  went 
down  with  it  to  catch  it  and  the  thing  went  off 
just  from  a  banging  on  the  floor — and  as  Mr.  Brad- 
ford and  Dr.  Kirk  both  said  it  could.  So  obvious 
is  that  argument  to  Mr.  Clausen,  and  it  was  equally 
obvious  to  the  jury  in  the  coroner's  verdict  because 
they  couldn't  determine  it,  and  the  evidence  is  that 
both  Dr.  Kirk  and  Mr.  Bradford  were  before  the 
coroner's  jury,  that  he  says  that  the  man  would 
have  to  be  shot  by  somebody  else,  shot  by  some- 
})ody  else  or  it  had  to  be  suicide.  Well,  that  is  not 
a  conclusion  which  can  be  dravni  from  the  evi- 
dence. We  have  never  contended  thfit  he  was  shot 
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by  anybody  else.  The  police  determined  that  the 
morning  they  were  up  there  and  they  said  there 
was  no  evidence  of  any  third  party,  and  that  is 
what  they  were  there  really  to  investigate.  The 
evidence  only  is  that  Mr.  Houston  was  shot  in  that 
particular  location,  at  that  particular  time,  and 
there  is  not  one  single  iota,  scrap  of  evidence,  to 
show  how  that  gun  was  discharged,  to  show  how 
Mr.  Houston  got  in  that  position,  to  show  that  he 
intentionally  went  down  there  to  commit  suicide. 
On  the  contrary,  the  compelling  and  absolutely 
only  evidence  is  that  Mr.  Houston  did  not  go  down 
there  to  commit  suicide.  He  went  down  there  either 
to  get  that  gim  to  clean  it  or  to  do  something  with 
it,  and  something  happened  while  he  was  there  that 
threw  him  onto  that  gim,  discharging  it,  and  that 
is  the  only  rational  conclusion  from  all  the  evidence 
before  this  Court. 

Now,  Mr.  Clausen  says  that  these  are  the  acts 
he  depended  upon  to  show  that  there  was  a  suicide : 
He  said  nothing  to  his  wife  or  daughter.  Well,  of 
course  he  didn't  say  anything  to  his  wife  or 
daughter.  He  went  do\Nm  there  merely  awaiting 
breakfast  and  he  said— his  daughter  said  to  him— 
she  was  singing,  "Oh,  What  A  Beautiful  Morning," 
and  he  said,  "It  certainly  is."  She  said,  ''We  are 
going  to  have  steak  for  breakfast,"  and  he  said, 
"That's  fine."  So  he  did  say  something  to  his 
daughter  and  he  didn't  say  anything  to  his  wife. 
N'ow,  if  a  man  were  going  down  there  to  do  away 
with  himself,  it  is  more  rational  that  he  would 
have  said  something  to  his  family,  a  goodbye  or 
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something,  in  some  way.  He  wouldn't  just  coldly, 
a  man  with  a  warm  disposition  as  shown  in  this 
case  and  the  affection  that  that  man  had  for  his 
family,  that  he  would  coldly  walk  down  past  them 
to  his  eternity  and  not  even  so  much  as  say  goodbye 
to  them.  It  just  doesn't  make  sense.  Certainly,  if 
he  were  going  to  commit  suicide,  he  would  have 
said  something  to  them  and  he  would  have  said 
a  farewell  to  them  in  some  way. 

Now,  Mr.  Clausen  says  he  can't  delve  into  the 
man's  mind,  an  impulse  for  suicide,  and  I  will  go 
right  down  the  line  with  him.  But  yet  he  wants 
Your  Honor  to  indulge  in  that  and  to  come  up  with 
a  conclusion  in  this  case  that  Mr.  Houston  did 
commit  suicide  so  that  the  Canada  Life  can  escape 
their  liability  on  a  life  insurance  policy.  The  Can- 
ada Life  entered  into  that  contract,  I  assume,  in 
good  faith.  Mr.  Houston  entered  into  it  in  good 
faith.  There  is  no  evidence  of  any  fraud  whatso- 
ever in  getting  that  insurance.  It  was  just  one  in- 
surance man  to  another.  Then  the  insurance  com- 
pany should  bear  the  loss  in  those  cases  where  they 
have  not  had  the  good  fortune  that  they  be  in 
force  and  effect  as  long  as  they  would  like  to  have 
them  in  order  to  come  out  even  on  the  score.  But 
that  is  what  insurance  is  for. 

Now,  I  say  that  before  you  say  a  man  has  com- 
mitted suicide,  which  is  a  stigma  to  leave  behind 
for  any  man,  and  particularly  a  man  of  Mr.  Hous- 
ton's standing  and  environment,  home  life,  his  re- 
ligious life,  his  business  life,  to  dub  that  man  as 
a  suicide  upon  the  fncts  that  have  been  produced 


688        The  Canada  Life  Assurance  Co.  vs. 

here,  namely,  just  that  he  was  leaning  over  that 
gun,  in  that  position,  at  the  time  that  the  shell  was 
discharged,  I  say,  His  Honor,  is  drawing  heavily 
on  the  imagination. 

We  don't  have  to  guess  on  it.  We  have  the  testi- 
mony of  these  experts  that  that  gun  could  be,  and 
they  did  discharge  it  by  simply  dropping  it.  Now, 
what  the  different  methods  are  that  that  could  be 
dropped  accidentally,  goodness,  I  wouldn't  even  in- 
dulge in  the  realm  of  speculation.  I  thought  of 
some;  Your  Honor  can  think  of  some,  and  there 
would  l)e  dozens  of  others.  He  might  have  even 
slipped  and  gone  up  in  the  air  and  come  down  on 
top  of  that.  Saying  that  the  powder  bums  showed 
that  that  was  close  to  him.  It  did.  Your  Honor, 
but  it  does  not  show — that  is  just  the  point  that 
I  brought  out  from  Mr.  Bradford — it  shows  that 
that  was  not  against  the  body  at  the  time  it  Avas 
shot;  it  was  about  an  inch  away.  Mr.  Bradford 
testified  that  if  that  had  been  against  the  body, 
there  would  not  have  been  any  controversy,  there 
would  have  been  no  oxygen  to  have  it  explode.  If 
he  had  leaned  over  to  do  away  with  himself  and 
to  be  sure  he  got  to  his  heart,  he  would  have  been 
darned  sure  that  would  have  been  up  against  him, 
to  make  sure  of  it.  And  to  think,  to  be  so  foolish 
as  to  argue  that  one  familiar  with  guns  would  go 
down  there  and  commit  suicide  in  that  way,  to 
think  that  he  can  hit  a  vital  organ  in  that  position. 
The  fact  is  that  he  did  not.  He  bled  to  death.  The 
certificate  of  death  that  is  in  evidence  shows  that. 
He  didn't  hit — .  The  chance  of  a  man  hitting  his 
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heart  when  leaning  over  trying  to  find  his  heart 
is  very  remote.  A  man  who,  in  his  position,  first, 
I  say  if  yon  are  going  to  draw  on  speculation,  it 
is  only  speculation — that  he  would  not  use  that 
kind  of  a  weapon  at  all,  that  he  would  use  a  pistol ; 
second,  a  man  who  had  a  family  like  that  is  con- 
cerned and  if  he  were  considering  that,  he  would 
have  gone  some  place  else  to  do  it;  third,  he  would 
never  have  done  it  down  there  where  he  might 
have  killed  or  seriously  wounded  one  of  his  own 
family.  He  would  never  have  come  to  the  con- 
clusion to  do  the  act  within  ten  minutes  of  the 
time  he  was  awakened  out  of  a  sound  sleep  and 
to  go  down  in  there  and  to  do  it.  The  evidence  is 
without  dispute,  and  therefore  we  don't  have  to 
conjecture  that  he  did  go  around  in  his  pajamas, 
his  bathrobe,  and,  as  Mrs.  Houston  said,  they  all 
did  it,  the  whole  family.  And  that  is  common  in 
many  families.  That  he  went  down  there  when 
he  is  called  to  breakfast  to  look  at  his  saddles  or 
guns  or  fishing  rods,  Mrs.  Houston  said  he  did  it 
frequently,  that  it  was  just  a  habit  of  his.  I  know, 
I  have  the  same  habit;  my  wife  calls  me  to  dinner 
and  I'm  headed  out  to  hoe  in  the  back  yard. 

So  I  say  that  the  only  evidence  at  all  that  they 
produced  here,  there  was  a  little  mannikin  that  was 
brought  in  here  only  to  illustrate  the  testimony 
of  a  mtness  who,— all  he  did— was  take  the  testi- 
mony of  the  coroner's  jury  and  reconstruct  the 
direction  of  the  bullet,  and  under  the  cases  that  isn't 
even  admissible  and  can  be  stricken  right  out  of 
the  record.  I  am  sure  Your  Honor  would  not  de- 
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cide  a  case  on  evidence  which  is  not  admissible. 
The  cases  are  so  complete  and  so  many  that  the 
position  that  a  deceased  was  in  at  the  time  he  was 
shot  or  was  wounded  is  not  subject  to  expert  testi- 
mony, absolutely  can  not  be  testified  to.  The  cir- 
cumstances of  the  shooting,  the  measurements,  the 
direction  of  the  bullet  through  the  body,  are  proper, 
but  certainly  the  i^osition  that  the  defendant  was 
in — we  do  not  know  Mr.  Houston  was  in  that  posi- 
tion, he  could  have  been  in  half  a  dozen  other 
positions  and  still  be  bent  over  like  that — is  not 
admissible.  He  might  have  gone  up  in  the  air  with 
his  legs  up  in  the  air  and  fallen  on  this  thing  as 
he  came  do^^ni.  There's  just  any  one  of  a  dozen 
ways  that  thing  could  have  happened,  and  yet  we 
are  told  that  we  have  to  accept  this. 

Well,  as  I  say,  under  the  cases,  those  are  clearly 
not  admissible.  They  are  collected  together  under 
Cal.  Juris.;  they  have  them  under  Ballistics: 

"Expert  testimony  on  questions  of  Ballistics  is 
admissible.  An  expert  witness  may  testify,  for  ex- 
ample, to  his  opinion  as  to  the  caliber  of  bullet 
which  caused  a  wound  or  as  to  the  resemblance  or 
identify  of  the  fatal  bullets  with  bullets  of  the 
accused^s  gim.  He  may  also  testify  to  the  operation 
of  a  gun  and  the  difficulties  in  firing  it  from  cer- 
tain positions,  the  course  a  bullet  took  in  the  body 
of  a  victim  or  its  place  of  entrance  and  exit.  *  *  * 
But  the  position  or  direction  from  which  a  gun  was 
fired,  the  probable  position  of  the  lictim  when 
it  was  fired,  whether  it  was  fired  accidentally 
or  vdth  criminal  intent,  or  the  distance  at  which  the 
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victim  stood  from  the  muzzle  of  the  gun  at  the 
time  of  its  discharge  are  not  prox)er  subject  matters 
for  expert  testimony  *  *  *" 

Did  I  give  the  citation'?  That's  out  of  19  Cal. 
Jur.  2d,  "Evidence,"  Section  367,  page  95,  and  in 
the  footnotes  a  large  group  of  cases  are  related 
there.  And  they  are  without  break. 

Now,  much  point  was  made  about  these  experts 
here  having  taken  a  bullet  out  of  the  shell  before 
they  fired  it.  It  shows  the  extent  to  which  defend- 
ants have  to  go  to  defend  this  case.  They  said  they 
didn't  have  bullets  like  that  which  shot  Mr.  Hous- 
ton but  a  different  kind  of  a  bullet.  Well,  I  think 
Your  Honor  is  hunter  enough  to  know  that  a  30-30 
bullet  is  a  30-30  bullet,  and  I  think  Your  Honor 
knows  how  a  30-30  works;  just  the  same  as  any 
other  bullet:  there  is  a  cap  in  one  end  and  then 
some  powder  and  then  some  shell,  and  it  is  the  shell 
that  goes  out  or  the  bullet,  rather,  which  does  the 
damage.  The  removal  of  the  lethal  part  of  that  shell 
in  no  way  affects  the  cap  which  discharges.  The 
only  difference  would  be  that  there  would  be  no 
bullet  to  go  through  and  do  damage.  And  the  testi- 
mony was  that  the  shells  used  by  them  came  out  of 
that  veiy  bag  which  was  on  the  little  stand  in  the 
corner,  and  that's  where  they  got  the  shells  they 
used  in  the  gun.  So  if  there  was  any  need  to 
identify  those  bullets  or  shells— (bullets:  the  shell 
is  the  whole  thing)— why,  I  think  that  the  argu- 
ment these  were  ''doctored" — that  was  the  word — 
is  certainly  specious. 

Mr.  Clausen  said  that  Mrs.  Houston  was  talking 
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to  the  officer  before  "insurance"  was  in  the  air, 
which  started  the  implication  that  Mrs.  Houston 
changed  her  testimony — that  she  changed  her  state- 
ment to  the  officer  that  he  was  depressed.  I  have 
read  Your  Honor  what  the  officer  said  she  said 
and  her  testimony  that  she  doesn't  believe  she  used 
the  word  '^depressed/'  but  she  said  that  she  thought 
he  was  worried  or  preoccupied  regarding  this  re- 
port. The  officer,  if  Your  Honor  recalls,  was  asked 
if  he  had  taken  down  this  conversation  verbatim 
and  he  said  no,  that  he  just  remembered  it  when 
he  got  back  to  the  office  when  he  wrote  up  what 
happened  there,  and  he  just  put  that  in.  He 
couldn't  say  those  were  the  exact  words  she  used. 
Well,  she  says  that  if  she  used  them,  she  didn't 
mean  "depression"  in  that  sense.  Your  Honor  will 
remem])er,  she  clearly  stated  to  Your  Honor,  in 
response  to  a  question  of  Your  Honor,  that  she  did 
not  mean  "dei^ression"  in  that  sense,  ^'melancholy," 
but  "preoccupied"  or — ^more  preoccupied  than 
worried. 

Now,  Mr.  Clausen  seems  to  want  to  throw  the 
burden  of  proof  of  cause  of  death  onto  the  plain- 
tiff rather  than  assuming  it  himself.  He  says  there 
was  nothing  inconsistent  with  the  theory  of  suicide. 
Well,  I  think  that  it  is  just  the  other  way  around, 
Your  Honor.  The  thing  we  have  got  to  find  is  that 
this  thing  could  not  have  happened  other  than  by 
suicide.  I  think  the  cases  are  all  clear  on  that,  and 
I  would  like  to  submit  a  memorandum  to  opposing 
counsel  and  to  Your  Honor  to  that  effect  as  to  the 
proof.  . 
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Now,  then,  when  it  came  to  motive  or  the  things 
that  were  assigned  by  Mr.  Clausen  as  the  motive, 
pain — well,  the  only  pain  that  was  testified  to  there 
was  that  Mr.  Houston  had  been  lifting  some  kind 
of  equipment,  that  he  strained  his  back  a  little  bit 
and  had  that  pain.  There  was  no  evidence  in  any 
way  that  it  bothered  him  or  that  it  impeded  any- 
thing he  did.  On  the  contrary,  the  evidence  was  just 
the  opposite. 

Then  "depressed,"  Your  Honor,  "around  this 
time  of  the  year."  There  is  no  such  evidence,  either 
by  Officer  Pine  or  by  Mrs.  Houston. 

Then  he  said  this  woman — he  tried  to  drag  her 
into  this  thing.  Well,  he  sure  did  and  he  said, 
"Maybe  it  was  remorse."  Well,  I  see  nothing  in  the 
evidence — I  think  Your  Honor  will  agree — that 
even  remotely  indicated  any  or  caused  remorse 
or  required  any  explanation. 

"Finances,  borrowing  on  the  life  insurance." 
Grabbing  at  straws.  The  evidence  here  is  from  Ex- 
hibit 8  which  I  hold  in  my  hand.  Your  Honor,  and 
I  ask  Your  Honor  to  look  at  this  exhibit ;  this  man 
had  quick  assets  from  this  exhibit,  somewhere 
around  eighty-five  to  ninety  thousand  dollars.  Now, 
it  is  well  known  that  lots  of  people  who  have 
plenty  of  money  keep  borrowing  money  and  they 
that  do  are  very  good  business  men  because  they 
usually  have  a  place  for  the  money  to  work,  where 
they  can  make  more  on  it  than  they  have  to  pay 
for  interest.  There  is  no  evidence,  except  mere 
conjecture  on  the  part  of  counsel,  that  Mr.  Houston 
had  anv  financial  worries  whatsoever.  On  the  con- 
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trary,  Mr.  Utley  testified  that  not  only  did  they 
not  have  worries  about  it,  but  they  were  contemplat- 
ing expending  this  farming  venture  to  some  extent, 
and  he  was  present  when  Mr.  Houston  had  called 
and  made  arrangements  to  finance  some  $30,000 
additional  to  buy  more  property.  So  I  think  that 
is  out. 

Accordingly,  Your  Honor,  we  will  leave  this  with 
Your  Honor  and  request  judgment  for  the  plain- 
tiff. I  have  called  to  Your  Honor's  attention  some 
twenty  different  things  which  in  my  opinion  show 
this  case  to  have  been  not  suicide  and  that  there 
was  no  misrepresentation.  Plaintiff  respectfully  re- 
quests judgment. 

The  Court:  Well,  you  have  cited  a  number  of 
cases.  I  Avill  give  you  five,  five  and  five.  Who  is 
going  forward? 

Mr.  Angell:     I  will  be  glad  to  first. 

The  Court:    Is  that  agreeable  to  both  sides? 

Mr.  Clausen:  If  it  is  the  position  of  the  plain- 
tiff. Your  Honor,  that  the  burden  is  on  the  de- 
fendant, I  think  the  defendant  should  open  and 
close,  myself,  although,  if  it  is  the  Court's  feeling 
that  coimsel  should  open  and  close  for  the  clarity 
of  the  problem,  that's  satisfactory  with  me.  What- 
ever Your  Honor  feels. 

The  Court:  You  will  have  a  full  opportunity 
to  meet. 

Mr.  Clausen:    To  reply? 

The  Court:    Yes. 

Mr.  Clausen:  It  is  satisfactory  with  me  that 
Mr.  Angell  opens. 
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The  Court ;  Five,  five  and  five.  That  will  take  it 
to  December  5. 

I  should  like  to  have  the  reporter  give  me  a 
transcript  of  this  argument.  Is  that  agreeable  to 
both  sides?  You  will  make  arrangements  with  the 
reporter? 

Mr.  Angell:     Yes. 

Mr.  Clausen:    Yes. 

(Submitted,  five,  five  and  five.) 
[Endorsed]:    Filed  April  12,   1956. 


[Endorsed] :  No.  15102.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  The  Canada  Life 
Assurance  Company,  a  Corporation,  Appellant,  vs. 
Charlotte  S.  Houston,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division. 

Filed:   April  12,  1956. 

Docketed:    April  17,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15102 

CHARLOTTE  S.  HOUSTON, 

Plainti:ffi  and  Respondent, 
vs. 
THE  CANADA  LIFE  ASSURANCE   COM- 
PANY, 

Defendant   and  Appellant. 

APPELLANT'S  STATEMENT  OF  POINTS 

Appellant  above  named  states  that  the  points  on 
which  it  intends  to  rely  on  the  appeal  in  this  action 
are  as  follows: 

1.  The  trial  court  erred  in  failing  to  conclude 
as  a  matter  of  law  that  the  insured,  William  M. 
Houston,  committed  suicide,  and  in  finding  that  his 
death  was  accidental. 

2.  The  trial  court  erred  in  finding  that  the  writ- 
ten application  for  life  insurance  of  William  M. 
Houston  contained  no  false  and  fraudulent  repre- 
sentations with  respect  to  William  M.  Houston's 
use  of  alcoholic  stimulants. 

3.  The  trial  court  erred  in  finding  that  the  use 
by  said  William  M.  Houston  of  alcohol  was  neither 
excessive  nor  unusual. 

4.  The  trial  court  erred  in  finding  that  the  *an- 
swers  of  said  Y/illiam  M.  Houston  in  said  applica- 
tion did  not  constitute  a  material  representation  or 
any  misrepresentation  mth  respect  to  the  insured's 
use  of  alcoholic  stimulants. 
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5.  The  trial  court  erred  in  finding  that  the  state- 
ments in  said  application  were  true  and  were  not 
known  by  said  William  M.  Houston  to  be  untrue 
and  false. 

6.  The  trial  court  erred  in  excluding  testimony 
by  defendant's  Assistant  Secretary  that  defendant 
relied  upon  the  answers  of  the  insured  in  the  ap- 
plication. 

7.  The  trial  court  erred  in  striking  from  evi- 
dence the  report  of  J.  W.  Van  Doren,  insurance 
agent,  dated  October  22,  1953. 

8.  The  trial  court  erred  in  excluding  from  evi- 
dence the  expert  opinion  of  Dr.  A.  E.  Bennett. 

9.  The  trial  court  erred  in  excluding  the  testi- 
mony of  Mr.  James  H.  Wainwright,  Assistant  Sec- 
retary and  Claims  Agent  of  defendant,  to  the  effect 
that  if  the  company  had  had  knowledge  of  the 
drinking  habits  of  Mr.  Houston  the  company  would 
not  have  issued  its  policy  of  insurance. 

10.  The  trial  court  erred  in  excluding  testimony 
of  the  company  practice  at  the  time  the  policy  was 
issued  on  unfavorable  drinking  habits. 

11.  The  trial  court  erred  in  admitting  into  evi- 
dence the  certificate  of  death  of  William  M.  Hous- 
ton certified  on  March  29,  1954. 

12.  The  trial  court  erred  in  admitting  into  evi- 
dence the  verdict  of  the  coroner's  jury  of  March 
29,  1954. 

13.  The  trial  court  erred  in  admitting  into  evi- 
dence plaintiff's  Exhibit  7. 

14.  The  trial  court  erred  in  denying  defend- 
ant's motion  to  strike  the  testimony  of  Dr.  Paul 
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L.  Kirk  and  Lowell  Bradford  as  to  firing  experi- 
ments in  the  firing  tests  of  the  gun,  Exhibit  B, 
other  than  by  pulling  the  trigger. 

15.  The  trial  court  erred  in  excluding  from  evi- 
dence the  conclusions  as  to  the  method  of  death 
hy  Officers  Pine  and  Parker. 

16.  The  trial  court  erred  in  excluding  e\T.dence 
as  to  the  conclusion  of  the  coroner  as  to  the  method 
of  death  and  his  testimony  resi^ecting  the  subinis- 
sion  of  the  question  to  a  coroner's  jury. 

17.  The  trial  court  erred  in  other  rules  of  evi- 
dence. 

18.  The  trial  court  erred  in  finding  that  interest 
was  due  on  the  principal  sum  of  $28,552.00  from 
May  4,  1954. 

Dated:   May  4,  1956. 

HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
FRANCIS  V.  KEESLING,  JR., 
/s/  By  HENRY  C.  CLAUSEN,  JR. 

Attorneys  for  Defendant  and 
Appellant 

[Endorsed]  :  Filed  May  5,  1956.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

APPLICATION  FOR  ORDER  PERMITTINa 
REFERENCE  TO  RECORD  WITHOUT 
PRINTING 

Appellee,  Charlotte  S.  Houston,  hereby  applies 
to  the  Court  for  an  order  permitting  reference  to 
the  record  on  appeal  without  printing  and  respect- 
fully shows: 

Appellant  has  designated  the  entire  record  for 
printing  except  only  the  life  insurance  policy, 
which  is  the  basis  of  suit  herein,  of  which  Appel- 
lant has  designated  but  two  clauses,  to-wit,  the 
suicide  clause  and  the  commutation  clause. 

While  Appellee  does  not  desire  to  burden  unduly 
the  record  in  this  appeal  with  the  printing  of  all 
of  the  detailed  provisions  of  said  policy  of  life  in- 
surance, other  provisions  than  those  designated  by 
appellant  may  possibly  become  pertinent  in  the  con- 
sideration and  determination  of  the  issues  raised 
by  appellant  in  the  within  appeal. 

Appellee  accordingly  respectfully  requests  the 
order  of  this  Court  permitting  counsel  for  either 
party  to  refer  to  and  print  in  their  respective  briefs 
such  additional  provisions  of  the  policy  of  life  in- 
surance, which  is  the  subject  of  suit  herein,  as  may 
be  pertinent  to  the  determination  of  the  issues 
raised  on  appeal. 
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Dated:    May  29,  1956. 

Respectfully  submitted, 

PHILIP  H.  ANGELL, 
ROBERT  M.  ADAMS,  JR., 
/s/  By   ROBERT  M.  ADAMS,  JR., 

Attorneys  for  Appellee,  Charlotte  S. 
Houston 

Counsel  for  the  Appellant  hereby  stipulate  and 
agree  that  there  is  no  objection  on  the  part  of  Ap- 
pellant to  the  granting  of  the  foregoing  request 
for  order  permitting  reference  to  portions  of  the 
record  without  printing,  as  hereinabove  requested. 

Dated:    May  31,  1956. 

HENRY  C.  CLAUSEN, 
HENRY  C.  CLAUSEN,  JR., 
FRANCIS  V.  KEESLINO,  JR., 
/s/  By   HENRY  C.  CLAUSEN,  JR., 
Attorneys  for  Appellant,  The  Canada  Life  Assur- 
ance Company 

[Endorsed] :  Filed  June  2,  1956.  Paul  P.  O'Brien, 
Clerk. 
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No  Finding  to  the  Effect  That  Respondent  Gave  Notice 
to  Appellant  of  Any  Election  to  Take  the  Full  Com- 
muted Value  of  the  Policy  as  of  That  Date  or  Any  Date..     63 

Conclusion   65 
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No.  15102 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  Canada  Life  Assurance  Company, 
a  corporation, 


vs. 
Charlotte  S.  Houston, 


Appellant, 


Appellee. 


Appellant's  Opening  Brief 


JURISDICTIONAL  STATEMENT 

This  action  to  collect  the  proceeds  on  a  life  insurance 
policy  was  commenced  against  appellant  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  County  of 
Alameda  (R.  6).  Appellant  petitioned  for  removal  (R.  3), 
and  the  action  was  removed  to  the  Court  beloM^  pursuant  to 
the  provisions  of  Title  28,  United  States  Code,  §§  1332, 
1441,  in  that  it  is  a  civil  action  wherein  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3,000.00  exclusive  of 
interest  and  costs,  and  is  between  citizens  of  different  states. 
The  case  was  tried  without  a  jury  before  Chief  Judge 
Roche,  whose  Memorandum  Opinion  (R.  40)  is  reported  at 


2 

137  F.  Supp.  583.  Judgment  for  plaintiff  was  filed  Febru- 
ary 8,  1956  (R.  79).  A  notice  of  appeal  was  filed  March  6, 
1956  (R.  80).  The  jurisdiction  of  this  Court  is  invoked 
under  28  U.S.C.  §  1291. 

STATEMENT  OF  THE  CASE 
1.    Preliminary 

This  is  an  appeal  from  the  judgment  awarding  respond- 
ent the  sum  of  $28,552.00,  together  with  interest  thereon 
from  May  4,  1954,  to  date  of  judgment  in  the  sum  of  $3,- 
531.84  ^n  an  action  to  recover  the  proceeds  of  a  life  insur- 
ance policy.  Appellant  raised  two  defenses :  suicide  of  the 
insured,  and  material  misrepresentations  of  the  insured  in 
his  application  for  the  insurance  respecting  his  drinking 
habits. 

On  September  24,  1953,  at  Lakeview,  Oregon,  the  insured, 
William  M.  Houston,  United  States  manager  for  three 
foreign  insurance  companies  (R.  142),  made  written  appli- 
cation to  appellant  The  Canada  Life  Assurance  Company 
for  a  $10,000.00  life  insurance  policy  with  family  income 
rider.  The  policy  was  payable,  initially  in  installments  or, 
in  the  alternative,  in  a  lump  sum  commuted  value  at  the 
election  of  the  beneficiary  (R.  133). 

As  part  of  the  application,  the  insured  made  certain  w^rit- 
ten  representations  in  Part  II  thereof  entitled  "Statement 
of  Health — Medical."  Question  6  asked,  "(a)  To  what  extent 
do  you  use  alcoholic  stimulants?"  to  which  Mr.  Houston 
answered,  "Yes,  socially  only  occasionally,"  and  "(b)  Have 
you  ever  used  them  to  excess?"  to  which  Mr.  Houston 
answ^ered,  "No."  Mr.  Houston  subscribed  to  the  above  an- 
swers by  averring  that  "The  answers  recorded  above  are  as 
given  by  me  and  are  complete  and  true."  (R.  41,  Deft's  Ex. 
C.) 

% 


On  November  3,  1953,  the  policy  applied  for  issued.  This 
provided  in  part  as  follows : 

"Suicide.  During  the  first  two  years  from  the  date 
of  issue  of  this  policy,  suicide  (whether  the  assured  be 
sane  or  insane)  is  a  risk  not  assumed  under  this  policy ; 
should  death  occur  in  such  manner  that  the  assurance 
is  not  effective  because  of  the  operation  of  this  pro- 
vision, the  Company  will  pay  an  amount  equal  to  the 
premiums  paid  under  this  policy,  which  amount  will  be 
paid  in  one  sum  to  the  person  or  persons  who  would 
have  been  entitled  to  the  net  proceeds  of  this  policy  or 
the  first  payment  therefrom  had  this  jDolicy  matured 
by  reason  of  the  assured's  death."  (R.  133) 

On  February  22,  1954,  the  insured  died  of  a  gunshot 
wound  self-inflicted  in  a  remote  corner  of  the  basement  of 
his  Berkeley  home.  At  the  time  of  the  fatal  shot,  the  insured 
had  been  bent  over  about  horizontal  to  the  floor,  a  short 
carbine  rifle  positioned  nearly  vertical  to  the  floor  and 
ceiling  its  butt  resting  upon  the  floor  and  its  muzzle  within 
one  inch  of  his  chest  and  pointed  at  the  heart  area,  his  hands 
accessible  to  the  trigger.  There  was  only  one  cartridge  in  the 
gun. 

Shortly  after  the  insured's  death,  respondent,  widow  of 
the  insured,  contacted  her  counsel  (R.  405),  who  then  pro- 
ceeded to  collect  evidence  (R.  116)  and  to  employ  certain 
experts  (R.  523).  He  prevailed  upon  the  Coroner  to  hold 
an  inquest  so  that  the  Coroner's  conclusion  on  the  manner 
of  death  might  be  changed  (R.  625,  628).  An  inconclusive 
Coroner's  verdict  resulted,  based  upon  these  experts'  testi- 
mony, the  senior  investigating  police  officer  not  having 
testified  at  the  inquest,  nor,  of  course,  any  witnesses  of 
appellant  (R.  619,  PI.  Ex.  6). 


4 

On  May  4,  1954,  after  the  coroner's  jury  verdict,  respond- 
ent submitted  her  proofs  of  death  to  appellant.  Appellant's 
investigation  thereupon  uncovered  evidence  of  suicide,  in- 
cluding expert  testimony,  which  the  trial  court  below  re- 
fused to  admit.  The  trial  court,  however,  permitted  respond- 
ent to  prove  the  coroner's  verdict,  the  testimony  of  her 
experts,  and  other  inadmissible  evidence.  Basing  its  con- 
clusion on  such  inadmissible  evidence,  and  in  the  face  of 
uncontradicted  facts  of  suicide,  the  Court  concluded  that 
appellant  had  not  proved  suicide,  nor  insurance  fraud.  This 
action  of  the  trial  court  of  disregarding  uncontradicted  evi- 
dence of  physical  facts  of  suicide,  and  excluding  appellant's 
evidence  and  admitting  respondent's,  are  the  errors  of  which 
appellant  principally  complains.  Other  errors  appear  also 
in  the  following  resume  of  the  case. 

2.    Uncontradicted  Evidence  of  Physical  Facts 

On  the  day  of  his  death  the  insured  slept  until  about  1 :30 
p.m.  (R.  351).  He  was  awakened  by  his  wife,  the  respondent 
(R.  351).  He  drank  a  glass  of  tomato  juice  left  by  his  wife  by 
the  stairway  leading  to  the  first  floor  of  his  home  and  pro- 
ceeded down  the  stairs  (R.  351,  353).  He  was  wearing 
pajamas,  a  robe  and  slippers  (R.  356).  He  was  not  wearing 
his  eye  glasses,  although  it  was  unusual  for  him  to  come 
downstairs  to  breakfast  without  wearing  them  (R.  438).  His 
wife  was  expecting  him  to  come  down  and  eat  breakfast  (R. 
409). 

Instead,  however,  he  went  downstairs,  stopped  to  talk  to 
and  kiss  his  daughter,  and  went  down  to  the  basement  into 
a  far  corner.  Within  five  or  ten  minutes  of  the  time  he 
awakened  (R.  601)  and  a  minute  and  a  half  after  talking  to 
his  daughter  (R.  407)  he  fatally  shot  himself  (R.  407). 
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The  place  of  the  shooting,  indicated  by  marks  of  blood 
and  the  gun,  was  in  the  center  of  a  passageway  at  a  remote 
corner  of  the  basement  where  anmiunition  for  the  gun  was 
stored  (R.  107,  125-126).  The  deceased  was  a  tall  man  and 
would  have  had  to  stoop  slightly  to  enter  this  area  (R.  612), 
but,  of  course,  not  parallel  to  the  floor  as  was  the  case  at  the 
time  of  the  shooting, — the  height  there  being  five  feet  eleven 
inches  (R.  461). 

The  only  bullet  or  shell  in  the  gun  was  the  one  which  was 
fired.  There  was  none  in  the  magazine  (R.  124). 

The  gun  itself  was  a  .30  caliber  lever  action  carbine  (R. 
112).  At  the  time  of  the  fatal  shooting  the  gun  was  in  an 
almost  vertical  ])osition  to  the  floor.  From  a  dent  in  the  floor- 
])oard  to  the  bullet  hole  in  the  ceiling,  a  criminologist  deter- 
mined that  the  gun  had  been  almost  vertical — only  a  slight 
angle  off  the  vertical,  viz.,  6  degrees  (R.  517).  The  dent  in 
the  floorboard  (PI.  Ex.  12)  was  33rd  of  an  inch  deep  (R. 
499),  and  similar  to  recoil  marks  made  when  the  gun  was 
fired  after  the  event  by  pulling  the  trigger  while  resting  the 
gun  butt  on  the  floorboard  (R.  511). 

At  the  time  of  the  shooting  the  decedent  had  bent  his 
l)ody  over  the  gun  until  his  fingers  were  accessible  to  squeeze 
or  push  down  upon  the  trigger,  and  his  chest-heart  area  was 
within  an  inch  of  the  gun  muzzle.  The  gun  muzzle  was  three 
feet  from  the  floor,  whicli  in  turn  was  some  five  feet  eleven 
inches  from  the  ceiling.  His  torso  had  had  to  be  a  little  bit 
more  than  liorizontal  to  the  floor  (R.  517,  518). 

The  entry  wound  was  a  poivdcr-hJasted  hole  in  decedent's 
chest  at  the  heart  area.  The  exit  wound  was  smaller  and  at 
a  point  in  the  back  lower  down  than  the  entry  in  front  (R. 
506). 
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The  path  of  the  bullet,  as  shown  from  the  gun  being  thus 
positioned  at  a  near  vertical,  the  body  bent  over,  the  muzzle 
within  an  inch  of  the  powder-blasted  heart  area  of  the  chest, 
was  through  the  body,  out  a  smaller  hole  in  the  back  and  at 
a  point  lower  down  than  the  front  entry  wound,  and  up  to 
a  spot  on  the  ceiling  almost  vertically  overhead.  This  bullet 
path  through  the  body  was  confirmed  by  x-rays.  The  nature 
of  the  wound  and  the  short  length  of  the  gun  (three  feet) 
indicated  that  the  decedent  was  bent  over  more  than  paral- 
lel to  the  floor  (R.  506,  526-527,  530,  517). 

The  body  was  found  about  fifteen  feet  away  from  the 
gun,  face  downward,  with  both  hands  underneath  the  prone 
body  (R.  111). 

There  was  no  evidence  of  any  kind  that  the  gun  had  made 
contact  with  any  object  other  than  the  floor.  The  only  evi- 
dence relevant  to  the  question  whether  the  firing  had  been  by 
an  accidental  jarring  of  the  gun  against  some  object  was  the 
testimony  of  a  gun  expert  in  his  description  of  the  gun  and 
passagew^ay.  He  testified  that  the  passageway  was  crowded 
with  protruding  furniture  when  he  investigated  the  base- 
ment tivo  months  after  the  accident  (R.  523,  524-525),  but 
that  even  so  one  could  walk  through  the  passageway  (R. 
530).  In  any  event,  he  testified  that  striking  the  butt  of  the 
rifle  on  its  sides  did  not  discharge  the  gun  (R.  528). 

There  ivas  no  evidence  of  physical  facts  of  any  kind  which 
might  have  indicated  that  the  decedent  had  accidentally 
pushed  down  upon  the  trigger.  The  only  relevant  evidence 
was  that  the  gun  had  a  five-pound  trigger  pull  (R.  527)  and 
the  piece  of  floorboard  (PI.  Ex.  12)  Miiich  contained  a 
dent  similar  to  recoil  marks  made  when  the  gun  was  inten- 
tionally fired  by  j'julling  the  trigger  while  resting  the  gun 
butt  upon  the  floor  section  (R.  476).  There  was  no  evidence 
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of  grease  on  deceased's  hands  nor  of  marks  on  the  gun  to 
have  indicated  that  deceased's  hands  had  slipped  while  lean- 
ing on  the  barrel.  All  witnesses  who  knew  testified  that  the 
deceased  was  careful  with  guns  (R.  411,  488).  His  habit  was 
to  keep  his  guns  loaded,  but  with  cartridges  only  in  the 
magazine,  not  in  the  chamber  (R.  485).  The  gun  had  a  safety 
mechanism  in  good  order  (R.  528). 

3.    inadmissible   Evidence  of  Experiments  and  Opinions  Derived 
Therefrom 

Over  appellant's  objection  and  subject  to  appellant's 
motion  to  strike,  which  was  denied  (R.  507-510,  526,  52,  54), 
the  trial  court  admitted  respondent's  evidence  of  certain 
experiments  made  with  the  fatal  weapon  by  witnesses  em- 
ployed by  respondent,  and  which  tests  were  made  outside  the 
presence  of  the  court  and  any  representatives  of  appellant. 
Lowell  W.  Bradford,  a  criminologist,  testified  that  he  sub- 
mitted the  gun  to  certain  tests  and  succeeded  in  causing 
the  gun  to  fire  while  the  hammer  rested  against  the  firing 
pin,  once  by  dro])ping  it  upon  the  floor  and  by  hitting  the 
hammer  spur  with  a  hammer  (R.  528-529).  This  was  wit- 
nessed by  another  criminologist,  Paul  I.  Kirk  (R.  512). 

These  witnesses  then  gave  their  opinions  as  to  alleged 
possibilities  of  accident  (R.  514,  515,  529). 

No  foundation  for  such  testimony  was  laid  to  show  simi- 
larity of  conditions.  The  cartridges  used  in  these  tests  were 
not  similar,  in  that  the  poivder  and  hidlets  had  been  removed 
Tk  531). 

There  was  no  testimony  as  to  the  height  from  which  the 
gun  was  dropped,  nor  was  there  testimony  as  to  the  force 
with  which  the  gun  was  struck  by  the  hammer  or  upon  the 
floor.  There  was  no  testnnony  that  the  type  of  surface 
against  which  the  gun  was  struck  was  similar  to  plaintiff's 
Exhibit  12. 
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Neither  expert  testified  that  it  was  possible  timewise  or 
otherwise  for  the  deceased  to  have  ended  up  in  his  slightly 
more  than  horizontal  position  after  having  dropped  the  gun 
with  sufficient  force  or  distance  to  have  caused  the  gun  to 
fire.  No  evidence  of  butt  impressions  was  introduced  show- 
ing similarity  between  the  l)utt  impressions  made  by  inten- 
tionally pulling  the  trigger  (R.  511,  PI.  Ex.  12)  and  the 
impression  caused  by  the  firing  when  the  gun  was  dropped. 
And  no  testimony  was  introduced  showing  that  the  gun  had 
remained  in  the  same  condition  between  the  date  of  death, 
February  22,  and  the  date  of  the  experiments,  March  25. 

4.    Evidence.  Admitted  and  Excluded,  of  Possible  Motives,  Drinking 
Habits,  and  the  Deceased's  State  of  Mind 

Deceased,  the  United  States  manager  for  three  foreign 
insurance  companies,  was  about  50  years  old,  married  to 
respondent,  with  two  grown  daughters  (R.  337,  338).  Al- 
though his  salary  was  $20,000.00  a  year,  he  spent  about 
the  amount  of  money  he  made  (R.  403).  Successively  for 
several  years  prior  to  his  death,  he  had  been  borrowing  upon 
his  life  insurance  policies,  owing  at  the  time  of  his  death 
some  $9,900.00  (R.  399-401).  He  also  had  incurred  other 
debts  and  at  the  time  of  his  death  he  had  a  $3,481.00  current 
liability  (R.  402). 

IMMEDIATELY  AFTER  THE  SHOOTING,  RE- 
SPONDENT TOLD  THE  INVESTIGATING  POLICE 
THAT  THE  DECEASED  ^^HAD  PERIODS  OF  DEPRES- 
SION AT  TIMES,''  (R.  114).  MRS.  HOUSTON  SAID  AT 
FIRST  THAT  HE  HAS  PERIODS  OF  DEPRESSION 
AND  WAS  DEPRESSED  LATELY,''  (R.  49).  SHE  ALSO 
TOLD  POLICE  THAT  HER  HUSBAND  HAD  NOT 
PLANNED  ON  DOING  ANY  SHOOTING  OR  GOING  ON 
A  HUNTING  TRIP  (R.  114). 
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Appellant's  investigation  of  the  death  turned  to  Lake- 
view,  Oregon,  where  evidence  was  adduced  as  to  possible 
hidden  motives  for  feelings  of  remorse  and  suicide,  and  also 
evidence  of  misrepresentation  in  the  application  for  insur- 
ance. 

It  appeared  that  in  October  1953  the  deceased  had  been 
involved  in  an  automoble  accident  with  his  company-owned 
Cadillac  (R.  145).  The  accident  happened  while  he  was  en 
route  between  Lakeview,  Oregon,  and  Northern  California, 
the  deceased  having  intended  to  go  across  the  state  line 
(R.  146).  The  deceased  told  one  witness  from  Lakeview  three 
versions  of  the  accident :  One  that  he  was  alone,  one  that  he 
was  with  a  Mr.  Irby  and  a  girl,  and  one  that  he  was  just  with 
the  girl.  The  girl  was  a  prostitute  with  purple  hair  (R.  184). 
Deceased  paid  her  $1,000.00  cash  the  evening  after  the  acci- 
dent (R.  255-256). 

The  morning  after  tlie  accident  deceased  telephoned  his 
Claims  Superintendent,  Paul  Youngers  (R.  147).  On  orders 
of  the  deceased,  Youngers  was  to  "take  care  of"  the  collision 
damage  to  the  automobile,  which  was  self-insured  by  New 
Zealand  Insurance  Company  (R.  145-146).  Jointly,  Youngers 
and  the  liability  carrier  delegated  the  investigation  to  an 
adjuster,  Van  Doren,  in  Klamath  Falls  (R.  147).  Van 
Doren's  report  (R.  237-246)  was  stricken  from  evidence  on 
respondent's  motion  to  strike  (R.  247-248). 

Thereafter,  on  November  9,  1953,  when  deceased  was  in 
San  Francisco,  the  prostitute  involved  in  the  accident  wrote 
him,  calling  him  "Bill,"  complaining  that  he  was  avoid- 
ing her  and  asking  for  a  "loan"  (R.  578-579,  Def.  Ex.  K).  He 
turned  the  letter  over  to  his  attorney,  who  dictated  a  reply 
signed  by  deceased's  secretary  (R.  579-580). 
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Shortly  after  the  above  accident,  deceased  had  purchased 
in  Lakeview  on  his  own  initiative  a  new  Cadillac.  For  this  he 
received  a  letter  from  his  home  office  in  New  Zealand,  stating 
in  part.  "I  am  aware  of  the  circmnstances  which  necessitated 
the  replacement  of  3'our  car  and  would  have  appreciated  the 
opportunity  of  considering  this  matter  before  the  new  pur- 
chase was  actually  completed"  (K.  168). 

The  association  of  drinking  Avith  the  Oregon  accident,  as 
appears  from  the  excluded  rejDort  of  Van  Doren,  led  to  fur- 
ther disclosures  respecting  the  deceased's  drinking  habits 
while  in  Lakeview\  One  witness  testified  that  deceased  was 
under  the  influence  of  alcohol  a  great  deal  of  the  time  when 
he  visited  Lakeview  without  his  wife  (R.  257).  He  would 
have  as  many  as  eight  highballs  (R.  254)  and  would  drink 
in  the  morning  (R.  251).  A  waitress  in  a  Lakeview  cafe  testi- 
fied that  she  had  on  occasion  seen  deceased  in  the  cafe,  that 
he  had  appeared  to  have  had  considerable  amount  to  drink, 
that  he  acted  overbearing  and  unruly,  would  try  to  serve 
himself,  just  take  over,  acted  like  a  "big  shot"  and  was 
intoxicated  (R.  213-214).  On  one  of  these  latter  occasions  he 
was  wearing  a  coonskin  cap  (R.  214).  One  witness,  Mrs. 
Virginia  Wilkerson,  who  had  known  him  and  was  a  friend 
of  his  for  about  ten  years  (R.  249),  testified  that  his  nick- 
name was  "Wild  Bill  Hiccup"  (R.  251). 

Respondent's  evidence  consisted  of  testimony  contrary 
to  this  evidence  of  drinking  habits.  There  was  testimony  of 
moderate  drinking,  but  no  direct  contradiction  as  to  the 
drinking  at  precise  times  and  places  testified  to  by  appel- 
lant's witnesses  (R.  468,  567,  429).  Respondent  produced 
testimony  to  the  effect  that  the  deceased  seemed  unaffected 
by  the  facts  set  forth  above  which  were  suggestive  of  pos- 
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sible  motive  (R.  378,  177,  191).  Respondent  in  effect  dis- 
avowed her  statement  to  the  police  that  the  deceased  had  had 
periods  of  depression  (R.  408).  As  is  usual  in  these  cases, 
evidence  of  future  plans  (R.  553,  383)  and  satisfactory  rela- 
tions with  employer  (R.  551-552)  and  family  (R.  338,  418, 
442)  was  produced.  Although  deceased  shortly  before  his 
death  had  appeared  ''kind  of  mad,  pre-occupied  and  both- 
ered" (R.  387)  about  an  annual  report  to  be  filed  in  the  states 
in  which  his  companies  did  business  and  which  required 
revision  because  of  an  error,  the  weekend  before  his  death  he 
did  not  appear  different  to  his  family  or  friends  (R.  387, 419, 
456,  548).  And  on  the  afternoon  of  his  death,  between  the 
time  he  awoke  and  the  time  of  the  shot,  he  appeared  to  his 
wife  and  daughter  congenial  and  happy  (R.  351,  422). 

More  significant,  however,  was  respondent's  evidence 
descriptive  of  deceased's  personality;  to  the  layman  de- 
ceased would  appear  quite  unlikely  to  have  committed  sui- 
cide. He  was  an  extrovert,  friendly,  dynamic,  very,  very 
vigorous  (R.  381).  "Q.  Now,  would  you  say  that  Mr.  Hous- 
ton was  ordinarily  a  happy  man  who  enjoyed  life?  A.  He 
enjoyed  it  more  than  anybody  I  have  ever  met  before  or 
since."  (R.  468).  "Well,  he  was  always  a  very  cheery  person. 
He  always  had  something  doing.  He  was  always  active  .  .  ." 
(R.  564).  "Mr.  Houston  was  an  extrovert.  He  was  probably 
the  least  moody  person  that  I  know  of.  He  was  a  very  con- 
genial, happy  soul"  (R.  196).  In  Lakeview,  Oregon,  he 
apparently  was  even  more  so.  While  his  San  Francisco 
friends  and  business  associates  testified  that  deceased  would 
have  anywhere  from  two  to  four  drinks  before  lunch  or 
dinner  (R.  153-154, 169-170),  according  to  witness  Wilkerson 
when  he  was  in  Lakeview  without  his  wife  he  would  be  under 
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the  influence  of  alcohol  a  great  deal  of  the  thne  (R.  257). 
There  was  a  marked  difference  in  his  behavior  in  San  Fran- 
cisco and  Lakeview.  "Here  he  was  'Wild  Bill,'  and  there  he 
was  the  manager  for  the  New  Zealand  Insurance  Comjiany" 
(R.  254).  This  difference  in  behavior  was  called  a  "Jekyll 
and  Hyde"  transformation  (R.  255).  He  exhibited  there 
certain  odd  traits.  He  was  hypochondriacal  (R.  252),  egotis- 
tical (R.  252),  would  monopolize  conversations  (R.  252); 
once  had  fired  a  gun  in  a  real  estate  office  (R.  252).  He  was 
selfish  (R.  256),  wasn't  considerate  of  other  people  (R.  257), 
yet  he  was  very  interested  in  social  work  (R.  316).  He  acted 
in  an  exhilarated  mood  (R.  319).  He  liked  a  roaring  good 
time  (R.  257). 

To  appellant's  expert  medical  witness,  however,  the  above 
evidence  would  have  been  particularly  significant.  Dr.  A.  E. 
Bennett,  professor  of  and  practitioner  of  psychiatry  for 
many  years,  who  had  made  a  special  study  of  suicide  and 
had  written  several  papers  dealing  with  suicidal  tendencies 
(R.  290-291),  w^ho  had  treated  many  hundreds  for  suicidal 
tendencies  as  the  major  part  of  his  practice  (R.  292-293), 
described  the  suicide-prone  cyclothymic  personality.  His 
testimony  is  uncontradicted.  Such  a  person  could  be  one 
who  loves  life,  is  happy  at  home  and  happy  and  successful 
in  business  (R.  293).  They  frequently  are  extremely  suc- 
cessful businessmen  (R.  298).  They  are  extroverted,  out- 
going people  (R.  298).  The  cyclothymic  personality  is  an 
individual  who  is  subject  to  mood  swings,  either  elation  or 
depression,  that  go  beyond  the  normal  (R.  293).  Excessive 
mental  strain  or  fatigue,  or  physical  fatigue,  while  the  indi- 
vidual is  in  the  depressive  phase,  may  cause  him  to  take  his 
own  life  (R.  294).  Fifteen  to  twenty  per  cent  of  these  cases 
end  up  as  suicides  (R.  304). 


13 

Appellant  combined  in  a  hypothetical  question  what  was 
known  of  deceased's  x^ersonality  and  behavior,  his  extro- 
version, his  hypomanic  Lakeview  behavior,  his  seemingly 
normal  San  Francisco  behavior,  respondent's  statement  to 
the  police  that  he  had  periods  of  depression  and  had  lately 
been  working  hard  and  long  hours  and  was  under  stress,  and 
asked  this  medical  expert  on  suicide  whether  the  individual 
so  described  fell  into  one  of  the  suicidal  tendency  types  (R. 
295-297).  Respondent's  objection  to  the  question  was  sus- 
tained (R.  297,  298). 

5.  Exclusion  of  Evidence  of  Appellant's  Underwriting  Practice 
Respecting  Drinking  Habits 

In  support  of  its  misrepresentation  defense,  appellant 
called  its  Assistant  Secretary,  who  had  been  trained  in 
underwriting  and  allied  fields  (R.  131).  He  testified  that  the 
appellant  company,  in  issuing  the  policy  sued  upon,  relied 
upon  the  representations  and  statements  contained  in  the 
application  therefor  (R.  325).  But,  the  trial  court  refused 
him  permission  to  testify  whether  appellant  would  have  is- 
sued its  policy  had  it  known  of  deceased's  drinking  habits 
(R.  327-329)  and  refused  to  permit  him  to  testify  what  the 
company  practice  was  at  the  time  the  policy  was  issued 
regarding  an  unfavorable  personal  history  of  drinking 
habits  (R.  329). 

6o  Exclusion  of  Evidence  of  the  Circumstances  Surrounding  the 
Making  of  the  Coroner's  Jury  Verdict  and  of  Opinion  Evidence 
to  Rebut  the  Verdict  and  the  Opinions  of  Respondent's  Experts 

As  stated  before,  respondent,  over  appellant's  objection, 
put  into  evidence  the  Coroner's  jury  verdict  (R.  330-331, 
335)  and  the  opinions  of  her  experts  as  to  whether  the  gun 
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could  have  been  discharged  either  accidentally  or  intention- 
ally (R.  529).  But  appellant's  efforts  to  explain  the  circum- 
stances surrounding  the  making  of  the  verdict  and  to  refute 
respondent's  experts'  opinions  with  the  conclusions  of  its 
own  experts  were  blocked  by  respondent's  sustained  objec- 
tions. Appellant  called  the  Alameda  County  Coroner,  who, 
during  his  thirty  years  service  had  on  numerous  occasions 
per  year  investigated  and  reached  conclusions  as  to  suicidal 
deaths  (R.  625).  The  court  refused  to  allow  the  Coroner  to 
testify  as  to  his  conclusion  respecting  the  cause  of  death 
(R.  628,  625)  and  his  reasons  for  not  having  called  a  Cor- 
oner's jury  until  prevailed  upon  by  respondent's  counsel  (R. 
628).  Appellant  also  called  the  homicide  inspector  who  had 
charge  of  the  police  investigation  of  the  insured's  death,  but 
who  did  not  testify  at  the  inquest,  Inspector  Edwin  F. 
Parker  (R.  616).  The  court  refused  to  allow  him  to  give  his 
conclusion  as  to  the  manner  of  death  (R.  620).  Appellant 
also  called  another  policeman  who  had  investigated  in- 
sured's death.  Patrolman  Kenneth  Pine  (R.  601).  And  the 
court  refused  to  allow  him  to  give  his  conclusion  as  to  the 
manner  of  death  (R.  606,  607). 

7.    Findings  and  Judgment 

The  court  found  that  the  deceased  did  not  die  as  a  result 
of  suicide  but  as  a  result  of  a  gunshot  wound  accidentally 
inflicted  (R.  76,  77),  saying  in  its  memorandum  opinion,  "If 
the  court  was  of  the  view  that  the  evidence  presented  spelled 
out  but  one  conclusion,  namely,  suicide,  it  would  not  hesitate 
entering  judgment  for  defendant  herein,"  (R.  46).  The 
court  also  held,  "In  the  instant  case  there  is  nothing,  either 
in  insured's  actions  or  statements,  which  would  indicate  sui- 
cidal intent  or  disposition,"  (R.  51).  The  court  also  found 
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(1)  that  the  deceased  did  not  know  that  any  of  the  state- 
ments in  the  application  were  untrue,  (2)  that  the  deceased 
made  no  false  representations  in  the  application,  (3)  that 
his  use  of  alcohol  w^as  not  excessive  nor  unusual,  (4)  that 
his  statements  were  not  material  misrepresentations  (R.  75, 
76).  In  fixing  the  amount  of  judgment  including  interest 
from  May  4,  1954  (R.  79),  the  court  found  that  the  proofs  of 
loss  were  filed  with  appellant  on  May  4,  1954  (R.  73),  but 
nowhere  found,  nor  was  there  evidence  of,  any  election  by 
plaintiff  to  take  the  full  commuted  value  of  the  policy  as  of 
that  date  or  any  date. 

SPECIFICATION  OF  ERRORS 

1.  The  Trial  Court  Erred  in  Finding  That  the  Insured  Did  Not  Die 
as  a  Result  of  Suicide  But  as  a  Result  of  a  Gunshot  Wound  Acci- 
dentally Inflicted. 

This  finding  is  erroneous  for  three  reasons :  first,  it  is 
based  upon  an  erroneous  theory  as  to  appellant's  burden  of 
proof;  second,  in  any  event,  the  uncontradicted  evidence  of 
physical  facts,  and  the  evidence  as  a  whole,  is  inconsistent 
with  any  reasonable  hypothesis  except  suicide;  third,  there 
is  no  competent  evidence  whatsoever  of  physical  facts  to 
show  that  the  fatal  shot  was  accidentally  discharged. 

2.  The  Trial  Court  Committed  Prejudicial  Error  in  Admitting,  and 
in  Denying  Appellant's  Motion  to  Strike,  the  Testimony  of 
Lowell  Bradford  and  Dr.  Kirk  Regarding  the  Results  of  Gun- 
Firing  Experiments  and  Their  Opinions  Derived  Therefrom. 

The  grounds  urged  in  appellant's  motion  to  strike  were 
"that  said  testimony  was  incompetent,  irrelevant  and  im- 
material, not  a  proper  subject  of  expert  testimony,  and  not 
conducted  under  circumstances  similar  to  the  death  of  de- 
ceased *  *  *"  The  grounds  urged  at  the  time  of  objection 
were:  "Well,  your  Honor,  we  will  object  to  that  on  the 
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ground  that  it  would  be  evidence  of  a  test  by  a  ballistics 
expert  which  anybody  could  perform.  There  is  no  showing 
here  that  these  various  tests  involve  the  way  the  gun  was 
discharged  at  the  time  of  the  shooting  *  *  *  speculation  *  *  *" 
(R.  507).  "Q.  Did  you  make  any  tests  at  all  in  connection 
with  Mr.  Kirk  or  by  yourself  to  determine  the  manner  in 
which  that  gun  might  be  discharged,  how  the  gun  could  be 
fired?  Mr.  Clausen:  I  just  assume,  your  Honor,  when  my 
objection  I  said  runs  through  the  line,  it  includes  any  such 
testimony?  The  Court:  Let  the  record  so  show"  (R.  526). 

The  substance  of  Dr.  Kirk's  line  of  testimony  is  as  fol- 
lows: 

"Q.  Now,  did  you  examine  the  gun — that's  Defend- 
ant's Exhibit  B — to  determine  under  what  conditions 
that  gun  could  be  fired  or  discharged? 

"A.  Yes,  I  examined  it  in  connection  w4th  ]\Ir.  Brad- 
ford. The  two  of  us  worked  together  on  it  at  the  time. 
We  tested  various  possible  ways  of  firing  it,  and  exam- 
ined the  loading  mechanism,  and  so  forth"  (R.  507). 
"Q.  Dr.  Kirk,  did  you  discharge  this  gun  by  drop- 
ping it? 

"A.  I  witnessed  the  discharge  of  this  weapon  by 
striking  it  when  the  hammer  was  down  on  the  firing 
pin.  Mr.  Bradford  actually  had  the  gun  in  his  hand" 
(R.  512-513). 

"Q.  Now,  as  a  result  of  your  investigations  with 
this  gun,  what  in  your  opinion,  would  be  the  different 
ways  in  which  that  gun  could  be  discharged? 

"A.  Well,  certainly  it  could  be  fired  in  the  normal 
manner,  it  could  be  cocked  and  the  trigger  could  be 
pulled.  It  could  be  fired  if  the  hammer  is  on  the  firing 
pin;  it  could  be  fired  by  striking  the  butt.  It  could 
perhaps,  though  I  did  not  see  this  reproduced,  nor  did 
I  reproduce  it,  be  fired  by  a  snapping  action  between 
the  half-cocked  position  and  the  fully-do^\Ti  position; 
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that  is,  there  was  always  an  indentation  placed  in  the 
primer  of  this  gun  under  those  circumstances,  hut  it 
was  normally  not  deep  enough  to  fire.  It  could  happen, 
however.  The  most  probable  ways,  of  course,  are 
methods  which  would  involve  the  cocking  of  a  loaded 
gun  and  some  mechanism  whereby  the  trigger  is  pulled. 
That  is,  either  by  the  finger  intentionally  or  by  other 
methods"  (R.  512-513). 

"Q.  In  your  opinion.  Dr.  Kirk,  assuming  a  man  six 
feet  one  and  a  half  or  two  inches  tall,  and  in  that  loca- 
tion where  the  hole  was  cut  and  where  the  gun  was 
discharged,  and  assuming  that  he  was  bent  over,  as 
he  would  be  recjuired  to  be  because  of  the  height  of 
that  ceiling,  which  was  less  than  his  height,  and  assum- 
ing that  he  had  reached  into  the  corner  to  get  that  gun 
and  had  turned  around  and  reached  over  to  close  that 
mechanism,  in  your  opinion,  could  that  mechanism 
have  been — the  gun  have  been  discharged? 

"A.  Yes,  it  is  my  opinion  that  could  very  definitely 
have  happened."  (R.  514-515). 

The  substance  of  Lowell  Bradford's  testimony  is  as 
follows : 

"Q.  And  will  you  state  what  the  results  of  your 
tests  were? 

"A.  The  first  test  that  I  made  was  a  test  on  the 
trigger  pull,  using  a  trigger  pull  gauge.  I  found  that 
the  gun  did  not  always  discharge  at  the  same  trigger 
pull,  and  tlie  range  of  variation  was  from  four  and  a 
half  to  five  pounds.  It  would  always  fire  with  five 
pounds  pull ;  sometimes  it  required  as  little  as  four 
and  a  half  pounds.  The  second  test  was  to  determine 
the  effectiveness  of  the  safety  mechanism,  if  any.  And 
there  is  only  one  safety  mechanism  on  this  gun,  which 
is  known  as  the  half-cocked  position.  Shall  I  demon- 
strate that?"  (R.  527). 
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"Q.    Yes,  do  you  want  the  gun  I 

"A.  Yes,  please.  The  firing  pin  has  three  possible 
positions.  One  is  when  it  is  fully  retracted  in  the  fir- 
ing position;  the  second  when  it  is  let  down  carefully 
in  what  is  known  as  the  half-cocked  position.  In  that 
position  the  firing  pin  does  not  lie  on  the — the  hammer 
does  not  lie  on  the  firing  j^in ;  there  is  a  space  between. 
The  third  position  is  the  position  following  firing 
when  the  hammer  is  directly  on  the  pin.  And  that  posi- 
tion can  be  reached  by  quickly  letting  down  the  hammer 
— as  the  trigger  is  jjulled,  letting  down  the  hammer 
with  the  thumb  past  the  half-cocked  position.  This 
half-cocked  position  is  what  I  referred  to  as  the  safety 
position.  It  appears  to  be  in  good  order,  that  being 
the  only  safety  mechanism.  The  other  tests  that  I 
made  had  to  do  with  being  able  to  dislodge  the  ham- 
mer from  the  cocked  position  by  striking  first  on  the 
left  side  with  a  hammer,  then  on  the  right  side,  then 
on  the  bottom,  then  on  the  top,  and  then  by  jarring 
the  butt.  And  I  found  that  the  hammer  in  the  fully- 
cocked  position  would  not  dislodge  from  any  one  of 
those  positions  with  a  blow.  The  next  test  was  to  place 
in  the  chamber  of  the  barrel  a  round  ammunition 
from  which  had  been  removed  the  bullet  and  the 
powder,  the  detonating  cap  or  primer  still  being  in 
the  cartridge  case.  The  hammer  was  let  down  by 
using  the  combination  of  releasing  the  trigger  with 
the  thumb  on  the  hammer,  was  let  doMTi  jDast  the 
half-cocked  position,  so  that  the  hammer  rested  upon 
the  firing  pin.  At  that  point  the  hammer  spur  w^as 
struck  a  light  blow  with  a  hammer  and  the  round  in 
the  barrel  discharged.  The  next  test  that  was  made 
was  to  place  a  round  of  ammunition  in  the  chamber, 
again  with  the  bullet  and  powder  removed,  with  the 
primer  cap  still  intact  in  the  cartridge.  The  hammer 
was  again  let  down  ])ast  the  half-cocked  position  to  the 
firing  pin,  and  the  rifle  was  dropped  on  the  floor  butt 
first  in  this  manner  (illustrating).  And  upon  one  of 
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those  occasions  the  round  discharged  in  the  barrel. 
I  think  that  is  the  extent  of  the  tests  except  that  I 
examined  it  generally  for  mechanical  condition  and  I 
found  that  there  was  a  tendency  for  the  latch  mechan- 
ism of  the  lever  to  open  rather  easily  if  any  vibration 
or  jar  was  applied  to  the  gun,  so  that  it  was  easy 
to  place  it  in  a  position  to  open"  (R.  527-529). 

"Q.  And  anyone  moving  over  to  close  it  would  be 
leaning  over  the  gun  in  a  stooping  position;  is  that 
correct? 

"A.     It  would  be  necessary  to  stoop  to  reach  it,  yes." 

"Q.  Then,  as  I  understand  your  testimony,  Mr. 
Bradford,  this  gun  could  be  discharged  either  acci- 
dentally or  intentionally;  is  that  correct? 

"A.     Yes,  that  is  correct."  (R.  529). 

3.  The  Trial  Court  Committed  Prejudicial  Error  in  Excluding  from 
Evidence  the  Written  Report  of  the  Adjuster,  Van  Doren,  Re- 
garding the  Oregon  Automobile  Accident. 

The  grounds  of  objection  urged  by  respondent  were  that 
this  report  was  "incompetent,  irrelevant,  immaterial,  no 
bearing  upon  any  issue  in  this  case,  that  it  is  hearsay  as 
to  Mr,  Houston  and  the  plaintiff  in  this  case,  and  the  state- 
ments in  there  are  wholly  self-serving  declarations  and  not 
binding  in  any  way  upon  the  plaintiff  or  upon  Mr.  Houston 
and  it  is  not  sliown — it  is  jiositively  to  the  contrary  that 
Mr.  Houston  did  not  see  this  report  or  did  he  ever  have 
any  conversation  with  anyone  about  the  report  after  the 
things  was  or  at  the  time  of  being  prepared."  (R.  247-248). 
The  substance  of  this  report  follows. 

"Gentlemen:  This  will  confirm  telephone  assign- 
ment on  this  case  from  Mr.  Paul  Youngers  of  New 
Zealand  Insurance  Company,  and  furnish  report  of 
my  activities  in  accordance  with  this  assignment. 

"Mr.  Youngers  was  unable  to  make  contact  with  me 
until  approximately  five  P.M.  on  October  20th.   I  was 
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asked  to  immediately  make  a  trip  to  Lakeview  to  con- 
tact Mr.  William  M.  Houston,  United  States  Manager 
for  New  Zealand  Insurance  Company,  who  was  in  Lake- 
view,  and  had  been  involved  in  an  accident  while  driv- 
ing a  Cadillac  sedan  owned  by  New  Zealand  Insurance 
Company.  I  was  able  to  make  telephone  contact  imme- 
diately with  Mr.  Houston  and  arranged  to  meet  him 
at  Hunter's  Motel  in  Lakeview  at  10 :30  p.m.  that  night. 

"This  accident  occurred  sometime  after  midnight  in 
the  early  morning  hours  of  October  19,  1953.  The 
definite  time  was  not  established,  although  it  was 
probably  between  1:30  and  2:00  A.M.  Mr.  Houston 
had  been  in  Lakeview  for  some  time,  staying  at  one 
of  his  ranches,  and  he  had  invited  Mr.  Alton  F.  Irby, 
Jr.,  of  A.  F.  Irby  &  Company,  40  Pryor  Street,  S.  W., 
Atlanta,  Georgia,  to  visit  him  and  enjoy  some  bird 
hunting.  Mr.  Houston  and  Mr.  Irby  had  come  into 
the  bar  of  the  Hunter's  Motel  at  approximately  11:30 
P.M.  on  Sunday  night,  October  18th,  where  they  met. 
allegedly  for  the  first  time,  Vivian  P.  Chipman.  They 
became  acf[uainted  and  had  one  drink  at  this  bar. 
The  bar  closes  at  twelve,  and  apparently  this  associa- 
tion of  the  three  people  proved  to  be  mutually  con- 
genial and  stimulated  the  mutual  desire  on  the  part 
of  all  three  for  further  comradeship  and  association. 
It  was  then  decided  that  the  three  of  them  would  drive 
to  Alturas,  California,  which  is  approximately  56 
miles  from  Lakeview,  where  they  could  attend  a  dance 
and  would  find  bars  open  until  2 :00  A.M.  The  three 
of  them  then  started  out  in  the  Cadillac  sedan  for 
Alturas,  and  after  traveling  about  45  miles  and  getting 
to  a  point  within  11  miles  north  of  Alturas,  they  met 
with  an  accident. 

"This  accident  occurred  in  an  area  known  as  Chim- 
ney Rocks,  and  at  a  point  where  a  new  highway  is 
being  constructed,  and  apparently  the  accident  took 
place  right  at  the  junction  of  the  new  highway  mth 
the  old  highway.    The  section  of  new  highway  at  this 
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point  is  not  completed  and  is  barricaded  off.  The  new 
highway  is  on  a  graded  roadbed  higher  than  the  old 
highway.  Mr.  Houston,  who  admits  he  was  traveling 
60  to  65  miles  an  hour,  was  confronted  with  several 
deer  crossing  the  highway  directly  in  front  of  him. 
He  tried  to  avoid  hitting  the  deer  by  swerving  to  his 
left  and  trying  to  get  onto  the  new  highway  roadbed. 
He  hit  the  flimsy  barricade  and  apparently  swerved 
out  of  control  *  *  * 
******* 

"We  have  a  situation  here  of  two  prominent  business 
men  being  involved  in  an  accident  causing  injuries 
to  a  very  attractive  young  lady,  of  rather  doubtful 
character  and  background,  under  circumstances  not 
entirely  complimentary  to  Mr.  Houston  and  Mr.  Irby. 
There  was  the  background  of  drinking  and  some  pos- 
sibility of  successful  prosecution  of  just  claim  against 
Mr.  Houston  and  the  New  Zealand  Insurance  Company. 

"Vivian  P.  Chipman  is  26  years  of  age,  resides  at 
8635  Trojan  Street,  Novarro,  California.  She  claims 
to  be  a  divorcee,  having  secured  a  divorce  approxi- 
mately six  months  ago  from  Dale  Chipman  in  Los 
Angeles   *  *  Mrs.  Chipman  claims  to  be  a  bar  girl  *  *  * 

"She  was  taken  to  W.  P.  Wilbur,  M.  D.,  for  examina- 
tion. X-rays  were  taken  of  her  chest  and  it  was 
determined  by  Dr.  Wilbur  that  she  was  suffering  a 
separation  of  the  sternum,  and  she  had  a  hematoma 
on  the  low  back  region  just  about  the  left  hip.  She 
was  somewhat  dazed  and  confused  from  the  impact  of 
the  accident,  although  I  don't  believe  there  was  a 
history  of  unconsciousness  to  indicate  concussion  of 
any  degree.  The  doctor  wanted  to  hospitalize  her  at 
the  Lakeview  Hospital,  but  she  refused  to  submit  to 
this  treatment,  feeling  she  would  be  better  off  in  a 
motel  room  at  Hunter's  Motel.  Mr.  Houston  and  Mr. 
Irby  were  very  solicitous  for  her  welfare  and  did 
everything  possible  to  provide  for  her  comfort,  prob- 
ably going  somewhat  beyond  the  bounds  of  ordinary 
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care  and  attention  that  one  generally  finds  in  a  situa- 
tion following  an  accident. 

"There  is  some  element  of  mystery  as  to  why  this 
woman,  with  her  very  obvious  background,  would  be 
in  an  isolated  rural  comnmnity  such  as  Lakeview.  She 
claims  to  have  been  in  the  area  for  approximately  a 
month,  and  on  the  expressed  reason  of  being  there 
for  rest  and  solitude,  which,  of  course,  she  could  tind 
in  abundance  in  that  area.  It  Avas  claimed  by  all  three 
persons  that  the  meeting  at  the  bar  at  Hunter's  Motel 
just  prior  to  the  accident  was  the  first  time  these  three 
people  had  become  acquainted. 

"There  is  every  indication  that  this  was  the  type 
of  case  that  immediate  settlement  should  be  attempted 
before  this  claimant  got  back  to  her  home  environment 
and  under  the  more  direct  influence  of  her  well-A\ashers 
and  friends.  This  situation  was  recognized  by  Mr. 
Houston  and  Mr.  Ir])y  and  they  set  the  stage  for  this 
treatment  of  the  case.  Apparently  Mrs.  Chipman's 
mother  had  been  to  Lakeview,  expecting  to  pick  up 
Mrs.  Chipman  and  drive  her  back  to  Los  Angeles,  but 
the  doctor  advised  against  such  a  long  automobile  trip, 
and  so  the  mother  had  left  without  the  daughter.  I 
didn't  meet  the  woman,  but  it  was  reported  that  she 
was  rather  domineering,  and  obviously  very  anxious 
to  get  the  daughter  back  under  her  control,  and  into 
the  hands  of  some  attorney  so  that  the  case  would  be 
prosecuted  to  the  fullest  extent. 

"Some  Jewish  boyfriend  in  Oakland  had  called  Mrs. 
Chipman  long  distance  and  given  her  explicit  instruc- 
tions that  she  was  not  to  sign  any  papers  of  any  kind, 
and  to  leave  her  case  open  until  she  got  back  to  Oak- 
land. She  apparently  had  arrangements  made  "with 
this  individual  to  stay  at  his  home  after  she  got  into 
Oakland  on  her  return  from  Lakeview.  It  is  reported 
that  this  individual's  name  was  Izzy  Cantrovich.  I 
am  satisfied  that  this  situation  existed  because  Mrs. 
Chipman  confided  in  me  after  the  settlement  was  com- 
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pleted  that  this  man  had  called  her  and  told  her 
these  things,  and  that  also  one  or  two  girlfriends  had 
called  her  up  to  congratulate  her  on  the  fine  position 
she  had  attained,  and  to  speculate  with  her  as  to  how 
much  money  she  could  collect. 

"Mr.  Houston  had  expected  that  I  would  arrive  with 
a  large  amount  of  cash  so  that  a  settlement  could  be 
consummated  immediately,  and  a  tender  of  actual  cash 
made  rather  than  a  draft  or  a  promise  of  a  settlement 
draft.  I  was  not  prepared  to  handle  the  case  in  this 
manner.  Mr.  Houston  then  got  busy  and  wrote  personal 
checks  securing  all  the  available  cash  he  could  dig  up 
in  Lakeview  at  that  hour  of  the  night.  He  finally  came 
up  with  $800  in  currency. 

"After  being  armed  with  this  currency,  the  writer 
and  Mr.  Houston  then  called  on  Mrs.  Chipman  where 
she  was  confined  to  her  room.  This  was  approximately 
11 :30  p.m.  It  was  my  impression  after  visting  with 
the  woman  for  a  few  minutes  that  she  was  somewhat 
overawed,  confused  and  apprehensive.  I  felt  under 
the  circumstances  a  soft  approach  would  be  more 
effective,  and  every  attempt  was  made  to  visit  with 
her  and  gain  her  confidence.  Mr.  Houston  felt  it 
would  take  $1200  to  settle  the  claim,  based  on  the  fact 
that  the  doctor  told  her  she  couldn't  work  for  two 
months,  and  he  had  computed  eight  weeks'  loss  of 
wages  at  $150  a  week  to  arrive  at  this  $1200  figure. 
I  gained  the  impression  that  he  perhaps  had,  through 
his  previous  contacts  with  this  lady,  intimated  in  some 
way  that  she  would  receive  that  amount  of  money  in 
settlement,  exclusive  of  her  hospital  expense.  I  secured 
the  attached  signed  statement  from  her  before  talking 
settlement.  After  some  discussion  we  were  able  to 
secure  her  signature  to  the  attached  release  for 
$1,050  *  *  * 
******* 

"We  have  a  rather  complex  situation  here  in  that 
the  statement  secured  from  Mrs.  Chipman  completely 


24 

exonerates  Mr.  Houston,  and  would  seem  to  indicate 
there  is  no  basis  for  substantiating  any  claim  under 
the  guest  law  for  California. 

"Mrs.  Chipman's  attitude  at  the  time  of  our  contact 
was  one  of  complete  understanding  and  cooperation. 
She  expressed  many  times  she  had  no  desire  or  inten- 
tion of  making  any  trouble  for  Mr.  Houston.  On  the 
other  hand,  we  had  a  young  lady  whose  wdiole  back- 
ground and  appearance  suggested  a  person  of  loose 
morals,  and  whose  attitude  toward  emplo^^nent  and  the 
opposite  sex  was  most  definitely  unconventional.  The 
contacts  from  her  circle  of  friends  and  natural  en- 
vironment indicated  that  after  she  returned  to  her 
home  she  would  be  subject  to  unusual  pressure  to 
attempt  to  capitalize  on  this  accident.  This  lady  is 
somewhat  childlike  in  her  mental  processes,  and 
degree  of  intelligence,  and  there  is  a  very  good  chance 
that  her  attitude  could  be  changed  by  this  influence 
and  pressure  from  her  well-wdsher  friends.  We  felt 
that  in  ^aew  of  all  these  circumstances  involved,  it 
would  be  better  to  have  a  release  executed  by  her 
immediately." 


4.  The  Trial  Court  Committed  Prejudicial  Error  in  Sustaining  Re- 
spondent's Objection  to  the  Hypothetical  Question  Put  to  Dr. 
A.  E.  Bennett. 

Respondent's  grounds  of  objection  were  that  "it  is  com- 
pound, unintelligible,  assumes  facts  not  in  evidence,  calls 
for  the  conclusion  of  this  witness  which  is  not  subject  to 
expert  testimony,  that  there  is  no  showing  that  this  doctor 
ever  examined  i\Ir.  Houston,  and  upon  the  ground  it  is  not 
proper  examination"  (R.  297). 
The  question  asked  follows. 

"Q.     Now,  doctor,  assume  a  person  about  50  years 
old  married,  with  two  grown  daughters.  United  States 
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manager  of  a  foreign  insurance  company,  the  salary 
about  $20,000  a  year,  several  known  pressing  debts, 
accustomed  to  having  alcoholic  drinks  before  lunch  and 
dinner,  he  is  the  productive  go-getter  type,  occasionally 
traveled,  on  production  trips,  getting  out  to  meetings 
and  getting  business  on  these  occasions,  would  also 
occasionally  have  alcoholic  drinks ;  while  in  San  Fran- 
cisco engaged  in  his  activities  he  is  reserved  and  quiet, 
refined,  although  of  a  friendly,  gregarious,  extrovert 
nature,  but  in  Lakeview,  Oregon,  wiiile  on  vacation,  on 
hunting  trips,  without  his  wife,  usually  he  is  in  an  exhil- 
arated mood;  the  difference  in  his  demeanor  from  the 
San  Francisco  conduct  may  be  described  as  a  'Jekyll 
and  Hyde'  transformation.  While  in  Oregon  he  dresses 
in  cowboy  clothes.  On  occasion,  for  example,  wears  a 
coonskin  cap.  He  acts  rather  overbearing,  unruly;  for 
example,  tried  to  serve  himself  in  a  restaurant,  'just 
takes  over,'  acted  in  the  parlance  of  the  street  as  a  'big 
shot.'  Monopolizes  conversations,  been  inconsiderate  of 
other  people,  likes  a  roaring  good  time,  has  been  a  fast 
driver,  egotistical,  yet  interested  in  social  work,  takes 
pills  and  has  a  cure  for  everything,  has  been  concerned 
about  his  health.  On  one  occasion,  for  example,  fired  a 
rifle  in  his  host's  real  estate  office.  Has  gone  under  the 
nickname  of 'Wild  Bill  Hiccup.' He  would  be  under  the 
influence  of  alcohol  part  of  the  time.  On  occasion  would 
begin  drinking  in  the  morning,  have  drinks  during  the 
day ;  accustomed  to  having  drinks  during  the  day.  Be- 
fore his  death  he  was  involved  in  an  automobile  acci- 
dent with  a  woman  passenger,  whom  he  demonstrated 
anxiety  to  get  hurriedly  paid,  who  was  paid  some  thou- 
sand dollars,  who  is  rumored  to  have  w^ritten  him  since. 
His  wife,  at  the  time  of  the  policy  investigation  of  his 
death,  February  22,  1954,  reported  to  the  police  sub- 
stantially that  he  had  periods  of  depression  and  re- 
cently had  been  depressed,  shortly  before  his  death. 
His  death  occurred  by  gunshot  wound  through  the  left 
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breast,  the  carlnne,  the  muzzle  of  the  carbine  pressed 
against  or  right  close  to  his  breast  while  leaning  over 
parallel  to  the  floor ;  his  arm  able  to  reach  to  the  trigger 
of  the  carbine  so  that  the  body  is  parallel  to  the  floor 
and  the  bullet  goes  up  to  the  ceiling  straight  up  from 
where  the  gun  was  pointing,  and  this  was  shortly  after 
he  arose  at  about  one-thirty  in  the  afternoon  following 
a  dinner  party  which  had  lasted  until  about  eleven- 
thirty  the  night  before,  at  Avhicli  party  he  had  some 
drinks,  one  or  two  or  more  drinks.  At  the  time  of  his 
death  he  is  dressed  in  his  sleeping  clothes  and  the 
shooting  occurred  in  a  lower  remote  corner  of  the  base- 
ment of  his  Berkeley  home.  Now,  from  my  description 
and  assumptions  here.  Doctor,  will  you  tell  me  whether 
that  individual  falls  into  one  of  the  suicidal  types?" 

5.  The  Trial  Court  Committed  Prejudicial  Error  in  Excluding  Evi- 
dence of  the  Circumstances  Surrounding  the  Making  of  the 
Coroner's  Jury  Verdict,  and  of  Opinion  Evidence  to  Rebut  the 
Verdict  and  the  Opinions  of  Respondent's  Experts. 

The  grounds  urged  by  respondent  were  that  the  opinions 
of  the  policy  and  Coroner  were  "incompetent,  immaterial, 
irrelevant,  not  within  any  issue  in  this  case,  calls  for  opinion 
or  so-called  expert  testimony  without  having  established  the 
qualification,  *  *  *  that  the  (juestion  whether  a  death  is  due 
to  accident  or  suicide,  under  all  the  cases  *  *  *  is  not  subject 
to  opinion  or  expert  testimony"  (R.  607,  619,  625). 

The  substance  of  the  excluded  testimony  of  Officer  Pine 
appears  in  Deft.  Exhibit  L : 

"In  my  opinion,  the  victim  took  the  gun  from  a 
place  of  storage  other  than  in  the  outer  basement  sec- 
tion, went  to  tlie  far  corner  of  the  outer  basement  sec- 
tion, secured  the  shell  from  the  paper  bag,  loaded  tlie 
gun,  bent  over  it  and  pulled  the  trigger." 
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The  substance  of  the  excluded  testimony  of  Inspector 
Parker  presumably  would  have  been  the  same  as  his  report, 
part  of  Defendant's  Exhibit  J : 

"While  no  suicide  notes  were  found  and  no  reason  is 
apparent  at  this  time  for  his  committing  suicide,  the 
very  nature  of  the  wound  is  such  that  it  would  be  highly 
improbable  that  it  was  an  accidental  one  *  *  *" 

The  questions  asked  of  tlie  Coroner,  Bungarz,  were  as 
follows : 

"Q.  And  did  you  tell  Mr.  Angell  that  you  had 
reached  a  conclusion  yourself  at  that  time  ? 

"Q.  And  did  you  tell  Mr.  Angell  the  reasons  why 
you  had  reached  the  conclusion  you  had  reached? 

"Q.  Was  there  any  testimony  given  at  the  inquest 
which  in  any  manner  changed  your  original  impres- 
sion?" (R.  628-629). 

6.  The  Trial  Court*  Erred  in  Finding  That  the  Deceased  Made  No 
False  Representations  in  the  Application  for  Insurance,  That  the 
Deceased  Did  Not  Know  That  Any  of  the  Statements  Therein 
Were  Untrue,  That  His  Use  of  Alcohol  Was  Not  Excessive  Nor 
Unusual,  and  That  His  Statements  Were  Not  Material  Misrepre- 
sentations. 

This  finding  is  erroneous  because  it  is  contrary  to  uncon- 
tradicted evidence  of  excessive  drinking,  because  the  ques- 
tions asked  in  the  application  do  not  call  for  the  opinions 
of  the  applicant,  but  for  the  facts  and  because  as  a  matter 
of  law  the  statements  therein  are  material  representations. 

7.  The  Trial  Court  Committed  Prejudicial  Error  in  Excluding  Evi- 
dence of  Appellant's  Underwriting  Practices  Respecting  Drink- 
ing Habits,  and  Whether  Appellant,  in  the  Light  of  Such  Prac- 
tices and  With  the  Knowledge  of  Deceased's  Drinking  Habits, 
Would  Have  Issued  the  Policy  Sued  Upon. 

Respondent's  objections  to  this  evidence  were  based  on 
the  grounds  that  it  was  "incompetent,  irrelevant,  and  imma- 
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terial,  calling  for  the  conclusion  of  this  witness,  asking  for 
opinion  testimony,  which  opinion  testimony  is  not  admis- 
sible *  *  *"  (R.  327-328-329). 

The  questions  asked  of  appellant's  Assistant  Secretary 
were  as  follows : 

"Q.  All  right.  And  if  the  company  had  had  that  in- 
formation, in  the  light  of  your  experience  and  practice, 
with  the  company,  w^ould  the  company  have  issued  its 
policy  of  insurance?" 

The  striken  answer  was : 

"A.     It  wouldn't"  (R.  327). 

"Q.  What  is  the  company  practice — what  was  the 
company  practice  at  the  time  this  policy  was  issued, 
Mr.  Wainwright,  with  regard  to  an  unfavorable  per- 
sonal history  of  drinking  habits?"  (R.  329). 

8.    The  Trial  Court  Erred  in  Concluding  That  Interest  Was  Due 
from  May  4,  1954,  Upon  the  Amount  of  Commuted  Value. 

This  conclusion  of  the  trial  court  is  erroneous  in  that 
there  w^as  no  finding  or  evidence  that  respondent  gave  notice 
to  appellant  on  May  4, 1954,  or  any  other  time  of  her  election 
to  take  the  commuted  value  of  the  policy, 

SUMMARY  OF  THE  ARGUMENT 

1.  The  judgment  should  be  reversed,  because,  as  appears 
from  the  trial  court's  memorandum  opinion,  the  judgment 
below  was  based  upon  an  erroneous  legal  theory  respecting 
appellant's  burden  of  proof.  Under  the  case  law,  appellant 
was  not  required  to  establish  but  "one  conclusion,  namely, 
suicide"  but  rather  merely  the  reasonable  conclusion  of  sui- 
cide. Nor,  under  the  case  law,  w^as  appellant  required  to 
prove  the  precise  reason  why  deceased  took  his  life  or  to  dis- 
prove completely  any  and  all  fanciful  theories  of  accident 
which  were  not  based  upon  some  competent  evidence  of  phy- 
sical facts.  • 
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2.  Judgment  should  be  directed  for  appellant,  because 
the  cases  so  hold  where,  as  here,  the  uncontradicted  evidence 
of  physical  facts  is  consistent  with  a  theory  of  suicide  but 
is  inconsistent  with  a  theory  of  accident.  Under  such  case 
law,  it  was  respondent's  burden  to  support  any  proffered 
theory  of  accident  with  competent  evidence  of  physical  facts, 
but  no  such  evidence  was  produced.  The  evidence  of  in- 
sured's happy  homelife  and  surroundings  has  been  held  not 
inconsistent  with  suicide,  which  holding  is  supported  by 
expert  testimony  below.  Assuming  that  respondent's  evi- 
dence that  the  rifle  could  have  been  discharged  by  strik- 
ing the  butt  or  hammer  spur  was  competent  evidence, 
there  is  no  evidence  of  physical  facts  to  show  that  the  rifle 
was  thus  discharged,  although  respondent  had  the  oppor- 
tunity and  used  it  to  attempt  to  collect  evidence  against 
suicide.  Rather,  the  evidence  of  physical  facts  is  consist- 
ent with  a  theory  of  suicide  and  is  inconsistent  with  any 
theory  of  accident,  and  even  though  no  possible  motives 
were  proved  (although  they  were),  the  cases  hold  that  in 
such  case  the  defense  of  suicide  is  proved  as  a  matter  of  law. 

3.  The  judgment  should  be  reversed,  because  the  trial 
court  erred  prejudicially  in  ruling  on  evidence  on  the  issue 
of  suicide.  The  court  should  have  sustained  appellant's 
objection  and  should  have  struck  the  testimony  of  respond- 
ent's ballistics  experts,  because  (1)  respondent  failed  to  lay 
a  proper  foundation  for  her  evidence  of  experiments,  inas- 
much as  respondent  failed  to  prove  that  the  gun  had  re- 
mained in  the  same  condition  from  the  date  of  the  death  to 
the  date  of  the  experiments,  and  respondent  failed  to  prove 
that  the  cartridges  used  were  similar,  that  the  type  of  sur- 
face against  which  the  butt  was  struck  was  similar,  that  it 
was  possible,  from  the  amount  of  speed  or  force  by  which 
thev  succeeded  in  having  the  gun  discharge  for  the  deceased 
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to  have  so  discharged  the  rifle  and  have  ended  ui)  in  his 
known  position;  because  (2)  the  evidence  proved  nothing, 
no  evidence  having  been  produced  that  the  gun  had  re- 
mained in  the  same  condition  from  the  date  of  death  to  the 
date  of  the  experiments — it  was  incompetent,  irrelevant  and 
immaterial;  because  (3)  under  the  case  law  the  opinions  of 
the  experts  as  to  possibilities  of  accident  were  not  the 
proper  subject  of  expert  testimony  and  were  not  based  upon 
competent  evidence  in  the  case. 

The  trial  court  should  have  sustained  appellant's  objec- 
tion to  the  introduction  of  the  Coroner's  certificate  and 
jury  verdict  for  irrelevancy,  there  having  been  no  issue  as 
to  date  of  death  or  submission  of  proofs  of  loss.  But  having 
so  admitted  them,  the  court,  in  accordance  with  case  law, 
should  have  allowed  appellant  to  explain  and  rebut  the 
opinions  contained  therein,  and  in  the  testimony  of  respond- 
ent's experts,  by  the  testimony  of  the  Coroner,  and  the 
police,  experts  in  the  determination  of  suicide. 

The  court  erred  in  excluding  the  adjuster's  report  of  the 
Oregon  automobile  accident,  since  it  was  made  by  him  as  a 
result  of  his  agency  relationship  with  deceased  and  within 
the  scope  of  his  authority. 

The  court  erred  in  refusing  to  allow  appellant's  expert 
medical  witness  to  evaluate  the  evidence  respecting  de- 
ceased personality  to  determine  whether  or  not  his  person- 
ality was  of  a  suicidal  type.  Similar  evidence  has  been 
admitted  in  other  cases,  and  should  be,  because  it  requires 
the  special  study  and  training  possessed  by  appellant's  ex- 
pert witness,  and  also  because  it  rebutted  such  of  respond- 
ent's evidence  as  led  the  trial  court,  erroneously,  to  say  that 
"in  the  instant  case  there  is  nothing,  either  in  insured's 
actions  or  statements,  which  would  indicate  suicidal  intent 
or  disposition." 
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4.  The  judgment  should  be  reversed,  because  appellant's 
evidence  of  deceased's  drinking  habits  showed  he  made 
material  misrepresentations  in  his  insurance  application. 
In  any  event,  the  judgment  should  be  reversed  because  the 
trial  court  erred  in  excluding  testimony  to  the  effect  that 
appellant  would  not  have  issued  its  policy  had  it  known  of 
deceased's  drinking  habits,  and  testimony  of  insurance  prac- 
tices respecting  an  unfavorable  history  of  drinking  habits. 
Both  these  items  of  evidence  are  admissible  under  Cali- 
fornia law  and  decisions  directly  in  point.  No  substantial 
evidence,  therefore,  supports  the  trial  court's  findings  that 
deceased  made  no  material  misrepresentations  in  his  apiDli- 
cation. 

5.  Finally,  the  judgment  awarding  interest  on  the  com- 
muted value  from  May  4,  1954,  to  date  of  judgment  is 
erroneous,  inasmuch  as  respondent  proved  no  notice  of 
election  to  take  such  amount  as  of  said  date.  Interest  as 
damages  is  allowable  only  where  the  right  thereto  is  vested 
as  of  a  day  certain.  Since  the  appellant's  obligation  under 
the  policy  was  initially  to  pay  installments  or,  in  the  alter- 
native, to  pay  the  comnmted  value, — and  respondent  gave 
no  notice  of  election  between  them,  under  the  provisions  of 
Cal.  Civ.  Code  §  1449  her  right  to  choose  between  them 
was  waived,  and  a])sent  such  notice  of  election,  there  is  no 
proof  as  to  the  date  upon  which  her  right  to  interest  vested. 
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ARGUMENT 


THE  UNCONTRADICTED  EVIDENCE  OF  PHYSICAL  FACTS  IS 
CONCLUSIVE  PROOF  OF  SUICIDE.  APPELLANT  THUS  SUS- 
TAINED ITS  BURDEN  OF  PROOF  AT  THE  TRIAL  LEVEL,  AND 
UNDER  THE  LAW  APPELLANT  WAS  NOT  REQUIRED  TO  GO 
FURTHER  AND  PROVE  THE  PRECISE  REASON  FOR  THE 
SUICIDE  OR  TO  ELIMINATE  ANY  POSSIBLE  THEORY  OF 
ACCIDENT.  TO  COMPEL  APPELLANT,  AS  DID  THE  TRIAL 
COURT.  TO  SHOULDER  SUCH  AN  IMPOSSIBLE  TASK  IS 
CLEARLY  ERROR,  AND  ITS  FINDINGS  OF  ACCIDENTAL 
DEATH,  BASED  UPON  THE  CLAIMED  FAILURE  OF  APPEL- 
LANT TO  PROVE  THE  PRECISE  MOTIVE  AND  DISPROVE 
SUCH  OTHER  THEORIES.  ARE  CLEARLY  ERRONEOUS  AND 
SHOULD  NOT  BE  SUSTAINED. 

As  indicated  by  its  memorandum  oiDinion  tlie  trial  court 
felt  that  appellant  failed  to  sustain  its  burden  of  proof  for 
failure  to  disprove  respondent's  fanciful  suggestions  of 
accident  (R.  46)  and  failure  to  establish  "suicidal  motive" 
(R.  52).  The  court  would  have  found  for  appellant,  appar- 
ently, only  if  "the  evidence  presented  spelled  out  but  one 
conclusion,  namely,  suicide"  (R.  46).  Thus  the  trial  court's 
whole  approach  to  the  case  began  on  an  erroneous  angle. 
For  it  was  not  appellant's  burden  to  produce  evidence  which 
spelled  out  but  "one"  conclusion,  nor  was  its  burden  to  estab- 
lish suicidal  motive  or  to  completely  disprove  fanciful  sug- 
gestions of  accident.  Appellant's  burden  was  merely  to  pro- 
duce evidence  which  would  lead  reasonably  to  the  conclusion 
that  the  deceased  committed  suicide,  regardless  of  any  other 
theories  that  might  be  posed  by  the  evidence. 

As  the  California  Supreme  Court  said  in  Loncj  v.  CaL- 
Western  States  Life  Ins.  Co.,  43  Cal.  2d  871,  82:8  "There 
was  no  error  in  the  instructions  to  the  jury  as  to  the  perti- 
nent suicide  provisions  of  the  insurance  policies,  and  that  if 
the  jury  found  'by  a  preponderance  of  the  evidence'  and  was 
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satisfied  from  the  evidence  that  the  deceased  committed 
suicide,  the  finding  must  be  for  defendant." 

Proof  of  the  suicidal  motive  is  not  a  sine  qua  non.  As 
the  court  said  in  Beers  v.  California  State  Life  Ins.  Co.,  87 
C.  A.  463,  "*  *  *  the  proof  of  motive  is  not  indispensable 

*  *  *"  There,  lack  of  proof  of  motive  was  relied  upon  by 
the  appellate  court  in  affirming  a  judgment  for  the  bene- 
ficiary, yet  the  court  also  said,  at  page  457:  "Undoubtedly 
the  circumstances  specially  stressed  by  the  defendant  as 
involving  conclusive  proof  of  suicide  are,  as  before  we  have 
said,  indicative  of  a  designed  self-administered  death,  and 
it  is  to  l)e  conceded,  as  likewise  has  been  stated,  would 
afford  sufficient  support  to  the  conclusion,  had  such  been 
the  result  of  the  jury's  deliberations,  that  the  deceased  com- 
mitted suicide."  (p.  457). 

In  fact,  to  compel  defendant  to  prove  the  precise  reason 
why  deceased  took  liis  life  would  be  a  most  unfair  and  un- 
just rule.  Certainly  an  insurance  man  as  deceased,  who 
was  bent  on  suicide,  would  not  deliberately  have  left  traces 
of  motive,  such  as  suicide  notes,  knowing  that  they  would 
deprive  his  family  of  insurance  monies.  His  actions  would 
have  been  precisely  the  opposite.  And,  in  any  event,  "It  is 

*  *  *  common  knowledge  that  suicide  is  usually  committed 
with  as  much  secrecy  as  possible,  and  could  be  but  rarely 
shown  except  by  ])roof  of  the  facts  and  circumstances  attend- 
ing its  conunission."  Brotherhood  of  Maintenance  of  Way 
Eynployees  v.  Page,  123  S.W.  2d  at  536.  "Absence  of  an 
apparent  motive  to  take  one's  life  does  not  preclude  a  find- 
ing of  suicide.  In  Aetna  Life  Ins.  Co.  v.  Tooley,  (16  Fed.  2d 
244)  cited  by  defendant,  the  court  said,  *  *  *  it  is  not  to  be 
denied  that  successful  business  men,  living  in  pleasant  sur- 
roundings, do  commit  suicide  *  *  *"  Knapczyh  v.  Metropoli- 
tan Life  Ins.  Co.,  53  N.E.  2d  484. 
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As  is  more  fully  set  forth  below,  aiDpellant  contends  that 
the  physical  facts,  and  the  evidence  as  a  whole,  can  support 
only  one  reasonable  hypothesis:  suicide.  A  DEATH  OC- 
CURRING BY  GUNSHOT  WOUND  THROUGH  THE 
HEART  AREA,  WHILE  BENT  OVER  HORIZONTAL 
TO  THE  FLOOR,  WITH  THE  CHEST  WITHIN  ONE 
INCH  OF  AN  UPRIGHT  CARBINE,  THE  FINGERS 
ACCESSIBLE  TO  THE  TRIGGER,  AND  WITH  ONLY 
ONE  CARTRIDGE  IN  THE  GUN,  CERTAINLY  PRE- 
SENTS A  THEORY  OF  SUICIDE. 

And,  contrary  to  the  opinion  of  the  trial  court,  this  was 
all  that  appellant  had  to  prove,  even  assuming,  arguendo, 
that  some  other  theory  might  be  imagined.  If  there  were 
some  other  theory,  it  became  the  duty  of  the  trial  court  to 
pick  between  the  theories;  not  to  do  as  the  court  below  ap- 
parently did:  to  dismiss  one  merely  because  of  the  claimed 
existence  of  the  other.  To  illustrate  the  proper  approach, 
see  Long  v.  Cal.-Western  States  Life  Ins.  Co.  43  Cal.  2d  871, 
wiiere  the  court  said  at  page  877 : 

"The  issue  was  thus  sharply  defined  for  the  jury's 
evaluation  of  the  physical  evidence  in  determining 
whether  the  bullet  entered  the  forehead  consistent  with 
plaintiff's  theory  of  accidental  death  or  entered  at  the 
temple  consistent  with  defendant's  theory  of  suicide. 
The  jury's  verdict  for  defendant  establishes  that  it  re- 
jected plantiff's  theory  and  accredited  defendant's  the- 
ory *  *  *"  (Emphasis  added) 

The  trial  court's  misapprehension  of  the  law  regarding 
the  precise  nature  of  appellant's  burden  of  proof  below  con- 
trolled its  decision.  The  error  requires  reversal.  The  faulty 
determination  of  a  factual  case  due  to  an  erroneous  legal 
theory  requires  a  reversal.  Williams  v.  U.  S.,  76  S.Ct.  100; 
Sachs  V.  Eu-ings,  133  Fed.  2d  403. 
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11. 

IN  ANY  EVENT.  THE  UNCONTRADICTED  EVIDENCE  OF  PHYSI- 
CAL FACTS.  AND  THE  EVIDENCE  AS  A  WHOLE.  IS  IN- 
CONSISTENT WITH  ANY  REASONABLE  THEORY  EXCEPT 
SUICIDE.  NO  PROFFERED  THEORY  OF  ACCIDENT  HAS  SUP- 
PORT IN  REASON  OR  COMPETENT  EVIDENCE.  THUS.  RE- 
GARDLESS OF  WHAT  APPELLANT'S  BURDEN  OF  PROOF 
MAY  HAVE  BEEN  AT  THE  TRIAL  LEVEL.  THE  FINDINGS  OF 
ACCIDENT  CAN  NOT  BE  SUSTAINED. 

A.  It  Was  Respondent's  Burden  to  Support  Any  Theory  of  Acci- 
dent with  Competent  Evidence  of  Physical  Facts  Consistent 
with  Accident  and  Inconsistent  with  Suicide. 

Appellant  contends  that  even  with  all  the  activity  of 
respondent's  counsel  shortly  after  the  death  in  hiring  crim- 
inologists and  attempting  to  collect  evidence  against  sui- 
cide, no  evidence  whatsoever  of  physical  facts  was  produced 
which  would  reasonably  support  any  theory  of  accident. 
Respondent  produced  no  evidence  of  scuff  marks  which 
would  have  indicated  that  the  deceased  slipped  and  fell. 
Respondent  produced  no  evidence  of  microscopic  examina- 
tion of  the  gun  or  furniture  near  the  place  of  shooting  to 
show  that  the  trigger  had  come  in  contact  with  any  pro- 
truding furniture.  Respondent  did  not  produce  a  sample 
lioard  showing  butt  indentations  caused  by  the  tiring  of 
the  gun  when  struck  upon  the  floor.  Respondent  produced 
no  evidence  of  grease  on  the  hands  of  the  deceased  to  lend 
support  to  a  theory  that  deceased's  hands  had  slipped  while 
holding  the  barrel  of  the  gun  (Dr.  Kirk  examined  the  body — 
R.  494). 

Should  appellant  have  cured  these  omissions?  Should  ap- 
pellant have  been  required,  wiien  notified  of  the  death  long 
after  the  event,  to  collect  such  fiefjative  evidence?  How  com- 
petent would  any  testimony  be,  for  example,  to  the  effect 
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that  months  after  the  accident  there  were  no  scuff  marks  on 
the  floor,  tliiis  indicating  that  the  deceased  had  not  slipped! 
But  the  law  imposes  no  such  impossible  burden  upon  appel- 
lant. In  a  suicide  defense  case,  just  as  in  any  other  case,  the 
determination  of  the  question  of  fact  of  suicide  is  dependent 
upon  evidence  introduced,  not  speculation  advanced.  "A 
suicide  case  should  be  tried  like  any  other  case,  and  meta- 
physical reasoning  about  presumptions  and  burden  of  proof 
should  not  be  permitted  to  obscure  the  real  issue,  as  has 
been  done  in  so  many  cases."  Richardson  v.  Neiv  York  Life 
Ins.  Co.,  174  Fed.  2d  475.  The  rule  is  that  appellant's  burden 
of  proof  (even  at  the  appellate  level)  "is  met  by  proof  that 
is  mconsistent  with  any  reasonable  theory  of  death  by  acci- 
dent or  by  the  act  of  another."  (Emphasis  added.)  New 
York  Life  Ins.  Co.  v.  Ahnan,  22  Fed.  2d  98.  Where  the 
physical  facts  are  consistent  with  the  defense  of  suicide,  but 
are  not  consistent  with  the  respondent's  theory  of  accident, 
the  burden  of  proof  for  all  practical  purposes  is  upon  the 
respondent  to  adduce  actual  physical  evidence  of  accident. 
Mere  theories  advanced  or  possibilities  argued  by  respond- 
ent wliicli  are  not  based  on  competent  evidence  of  physical 
facts  and  which  are  inconsistent  with  uncontradicted  physi- 
cal facts  will  not  suffice.  The  following  cases  illustrate  or 
state  this  rule. 

In  Aetna  Life  Ins.  Co.  v.  Tooley,  16  Fed.  2d  243,  the  facts 
were  as  follows.  The  insured  was  found  dead  in  his  auto- 
mobile about  noon,  less  than  tAvo  blocks  from  his  home.  Skid- 
marks showed  that  the  brakes  had  been  applied  for  a  distance 
of  about  60  feet  immediately  before  the  car  had  stopped. 
The  body  was  found  leaning  on  the  front  seat,  his  head 
toward  the  right  side,  his  left  hand  on  the  driving  wheel, 
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his  right  hand  under  the  body  and  the  right  foot  on  the 
brake.  A  pistol  was  found  under  his  body.  The  pistol  was  of 
a  single-action  type,  which  could  be  cocked  only  by  hand 
before  firing.  One  freshly  exploded  cartridge  was  in  the 
chamber.  He  was  shot  through  the  head,  and  powder  burns 
indicated  that  the  muzzle  had  been  held  against  or  within 
a  few  inches  of  the  right  temple.  The  beneficiary  claimed 
that  the  pistol  might  have  been  discharged  accidentally  as 
the  insured  was  taking  the  pistol  out  for  the  purpose  of 
shooting  a  wild  animal,  that  having  seen  the  animal  he 
immediately  put  on  his  brakes,  reached  for  the  pistol,  which 
discharged  accidentally  by  the  hammer  being  first  caught 
against  the  side  of  the  pocket  or  some  other  object.  The 
court  said: 

"But  all  this  is  mere  conjecture.  The  car  was  stopped 
behind  the  cedar  tree,  where  it  could  not  be  seen  from 
the  house.  The  record  contains  no  evidence  indicating 
that  there  were  wild,  animals  in  the  vicinity;  but,  even 
if  there  were,  it  Avould  be  a  remarkable  combination  of 
circumstances  that  would  cause  Tooley's  accidental 
death  in  the  manner  in  which  it  occurred.  Assuming 
that  the  pistol  had  been  left  in  the  pocket  of  the  auto- 
mobile after  a  trip  to  the  ranch  or  into  the  country,  it 
was  not  self-cocking,  but  was  of  the  type  that  had  to  be 
cocked  by  hand.  Of  course,  if  the  hammer  had  caught 
on  some  object  and  been  suddenly  jarred,  it  is  possiMe 
that  it  might  have  been  discharged.  But  at  that  distance 
the  powder  burns  woidd  have  extended  further  away 
from  the  wound,  or  there  ivoidd  have  been  none  at  all. 

"Again,  the  ])ullet  entered  at  one  temple,  and,  after 
going  straight  through  the  head,  came  out  at  the  other, 
as  is  usual  in  so  many  cases  of  suicide.  That  the  wound 
would  have  been  at  the  same  place  in  the  event  of  acci- 
dental discharge  in  the  manner  supposed  is  hardly 
possible  *  *  *  "  (page  245)  (Emphasis  added). 
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In  a  slightly  different  case,  Burkett  v.  New  York  Life  his. 
Co.,  56  Fed.  2d  105,  tlie  insured  had  died  from  a  gunshot 
wound  through  the  roof  of  his  mouth  into  the  brain.  The 
gun,  a  rifle,  contained  one  exploded  shell  and  lay  about 
three  feet  from  the  body,  the  butt  towards  the  body.  There 
were  powder  burns  on  the  skin,  and  there  was  even  testi- 
mony that  the  gun  had  gone  off  once  accidentally  when  being 
set  against  something.  The  court  said  (page  108) : 

"There  was  no  evidence  having  any  tendency  to 
prove  that  the  gun  was  fired  as  a  result  of  the  hammer 
accidentally  coming  'in  contact  with  another  object 
with  sufficient  force  to  produce  that  result.  That  the 
firing  was  so  caused  is  a  mere  possihility  supported  hy 
nothing  shown  hy  the  evidence.  The  nature  of  the 
wound  and  the  fact  that  blood  and  brains  were  found 
on  the  roof  of  the  adjoining  building  show  that,  when 
the  shot  was  fired,  the  insured  must  have  been  in  a 
standing  position,  and  that  the  gun  was  pointing  up- 
ward, the  muzzle  of  it  being  in  close  proximity  to  the 
part  of  the  head  which  was  blown  off.  A^^iere  the  in- 
sured was  when  the  fatal  shot  was  fired,  there  was,  so 
far  as  any  evidence  indicated,  nothing  except  the  pave- 
ment beneath  him  with  which  the  hammer  accidentally 
could  come  in  contact  with  sufficient  force  to  cause  the 
firing.  If  in  an  accidental  fall  of  the  gun  the  hammer 
had  struck  the  pavement  with  the  result  that  the  gun 
was  fired  it  is  not  reasonably  conceivable  that  the  shot 
would  have  gone  in  the  direction  which  the  evidence 
showed  it  went.  *  *  *  The  evidence  was  such  that  none 
of  it  had  a  substantial  tendency  to  prove  that  the  death 
was  accidentally  caused  *  *  *"  (Emphasis  added). 

In  Brotherhood  of  Maintenance  of  Way  Employees  v. 
Page,  supra,  a  case  involving  a  pistol  shot  through  the  head, 
the  court  said : 

"How,  then,  did  the  insured  kill  himself?  Appellee 
makes  this  answer :  'It  is  as  reasonable  to  assume  that 
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deceased  was  examining  the  pistol,  when  it  was  acci- 
dentally discharged,  or  that  he  was  overcome  by  one 
of  his  falling  spells  (to  which  he  was  subject),  and  in 
attempting  to  steady  himself  by  grabbing  at  the  shelf 
on  which  the  pistol  lay,  caused  its  accidental  discharge, 
as  to  assume  that  he  deliberately  placed  the  gun  to  his 
head  and  took  his  own  life.' 

"TFe  do  not  think  these  theories  can  be  accepted  with 
any  show  of  reason,  or  that  they  would  he  seriously 
considered,  if  this  were  not  a  controversy  between  a 
bereaved  ividow  and  an  insurance  coinpany  *  *  *"  (page 
537). 

"  'There  is  a  presumption  against  suicide  or  death  by 
any  other  unlawful  act,  and  this  presumiDtion  arises 
even  where  it  is  shown  by  proof  that  death  was  self- 
inflicted.  It  is  presumed  to  have  been  accidental  until 
the  contrary  is  made  to  appear.'  But  no  case  has  ever 
held  that  this  presumption  was  conclusive  and  might 
not  be  overcome  by  testimony.  Nor  had  any  case  ever 
held  that  the  testimony  must  be  that  of  eye  witnesses. 
It  is,  on  the  contrary,  a  ynatter  of  common  knowledge 
that  suicide  is  usually  committed  with  as  much  secrecy 
as  possible,  and  would  be  but  rarely  shown  except  by 
proof  of  the  facts  and  circumstances  attending  its  com- 
mission." (page  538)  (Emphasis  added) 

In  this  case  a  judgment  for  the  beneficiary  was  reversed. 

The  above  Burkett  case  and  other  like  cases  are  cited  by 
the  California  court  in  Long  v.  Cal.-Western  States  Life  Ins. 
Co.,  43  Cal.  2d  871,  883 ;  they  state  the  California  rule.  And, 
to  illustrate  the  converse  situation,  see  Wilkerson  v.  Stand- 
ard Ace.  Ins.  Co.,  180  Cal.  252,  where  findings  against  suicide 
were  sustained  because  there  was  some  competent  evidence 
of  pliysical  facts  to  support  a  theory  of  accident.  There  the 
deceased  died  as  a  result  of  a  pistol  wound  directly  into  the 
forehead.  But,  there  were  no  powder  marks  (a  fact  incon- 
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sistent  with  suicide).  The  body  was  found  prostrate  in  front 
of  the  washbowl  in  his  hotel  room.  On  the  mirror  above  the 
bowl  and  the  woodwork  below  it  there  was  a  smattering  of 
blood  and  brain  matter,  and  an  expert  testified  that  such  a 
wound  would  spurt  back  blood.  On  the  bowl  was  a  Mack 
mark,  as  if  some  kind  of  hard  object  had  fallen,  chipping 
and  discoloring  the  surface  (a  fact  consistent  with  a  theory 
of  accident).  A  small  draw^er  below  the  mirror  had  been 
known  to  contain  the  deceased's  revolver  and  shaving  mate- 
rials. A  leather  holster  still  lay  in  the  draw^er.  No  motive 
for  suicide  was  shown  or  attempted  to  be  shown.  The  court 
held  that  it  Avas  not  inconceivable  that  he  had  been  standing 
erect,  with  his  head  inclined  toward  the  bowl,  had  acciden- 
tally dropped  the  weapon,  which  discharged,  and  by  reflex 
of  the  body  the  blood  spurted  from  a  higher  place  than  from 
where  the  shot  was  tired.  The  court  said  "it  is  possible  that, 
had  we  been  sitting  as  the  jury  in  this  case,  we  should  have 
come  to  a  different  conclusion  from  that  which  the  jury  did 
arrive  *  *  *"  (p.  255-256),  but,  noting  the  above  evidence 
of  accident,  affirmed  the  judgment  on  the  verdict. 

Compare  the  case  at  bar  w^ith  the  Wilkerson  case.  Here 
there  were  powder  marks.  Here  there  is  no  evidence  Avhatso- 
ever  to  show  that  the  gun  had  fallen,  had  been  jarred,  or 
that  an  open  latch  mechanism  had  to  be  closed. 

B.      Respondent  Proved  No  Facts  Inconsistent  with  Suicide  and 
Consistent  with  Accident. 

Giving  all  possible  credit  to  respondent's  evidence,  even 
to  the  inadmissible  testimony  of  her  experts,  it  is  obvious 
that  there  is  no  substantial  basis  for  any  finding  of  accident. 
That  evidence,  reduced  to  essentials,  is  that  the  deceased 
gave  no  indication  to  family  or  friends  of  suicidal  intent  or 
tendency,  and  that  a  month  after  the  death  the  rifle  was  dis- 
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charged  once  on  repeated  attempts  at  striking  the  butt  on 
tlie  floor,  or  by  hitting  the  hammer  spur  with  a  hammer,  with 
some  unknown  force.  But,  neither  of  these  two  assumed 
facts  suffice. 

The  former  has  been  judicially  held  not  to  be  a  fact  incon- 
sistent with  suicide.  In  the  Burkett  case,  supra,  cited  in  the 
Long  case,  the  court  said,  "The  fact  that  the  insured's  situa- 
tion and  surroundings  were  such  as  to  make  it  seem  to 
others  unlikely  that  his  worries  about  his  physical  condi- 
tion would  make  him  wish  to  take  his  own  life  was  not  in- 
consistent with  the  existence  of  the  suicidal  intent."  As  the 
court  said  in  Walker  v.  PJiila.  Life  Ins.  Co.,  127  F.  Supp. 
26  at  page  30 : 

"Plaintiff  counsel  content  themselves  with  referring 
to  certain  bizarre  facts,  and  admittedly  there  are  sev- 
eral, such  as  the  deceased's  naturally  jovial  disposi- 
tion, his  light  and  good  humor  the  night  before,  his 
having  mapped  out  plans  and  itineraries  for  the  next 
few  days  with  his  son,  his  taking  a  showier  and  shaving, 
and  packing  his  bag  just  before  the  shot  was  heard, 
and  leaving  his  bedroom  open,  but  the  fact  remains — 
the  evidence  show^s  that  his  death  was  not  accidental." 

The  holdings  of  these  courts  are  supported  by  the  uncontra- 
dicted testimony  of  Dr.  Bennett,  expert  on  suicides.  He  tes- 
tified as  follows : 

"Q.  Now,  Doctor,  in  the  particular  type  of — I  be- 
lieve you  called  it  cyclothymic  personality — would  such 
a  type  of  personality  include  one  who  was  a  successful 
businessman? 

"A.     Yes,  they  frequently  are  extremely  successful. 
"Q.     Would  such  a  personality  include  a  person  who 
would  be  happy  at  home  1 

"A.     Would  be  happy  at  home  I 
"Q.     Yes.  Have  a  happy  home  life  and^apparently 
a  happy  home  life. 
"A.  "  Oh,  yes,  that's— 
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"Q.  And  would  such  a  iDersonality  include  also  one 
who  would  apparently  during  the  moments  of  exhilara- 
tion love  life? 

"A.  Yes,  they  are  very  extroverted,  outgoing  peo- 
ple" (R.  298). 

And  since  this  testimony  is  uncontradicted  and  unim- 
peached,  it  could  not  and  cannot  be  arbitrarily  rejected. 
"Testimony  which  is  not  inherently  improbable  and  is  not 
impeached  or  contradicted  by  other  evidence  must  be  ac- 
cepted as  true  by  the  trier  of  fact  *  *  *"  Dohson  v.  Dohson, 
86  C.A.  2d  13,  14. 

The  Burhett  case,  supra,  is  also  helpful  respecting  the 
testimony  of  possible  ways  of  firing  the  rifle  other  than  the 
obvious  way  of  pulling  the  trigger.  Such  evidence  would  be 
of  facts  inconsistent  with  suicide  and  consistent  with  acci- 
dent, only  if  there  were  soine  evidence  of  physical  facts 
from  which  it  could  he  inferred  that  the  rife  actually  had 
fired  in  the  ynanners  described.  Mere  possibilities,  without 
some  connecting  link  with  actualities,  do  not  suffice.  "That 
the  firing  was  so  caused  is  a  mere  possibility  supported  by 
nothing  shown  by  the  evidence."  Burhett  v.  New  York  Life 
Ins.  Co.,  56  Fed.  2d  105,  108.  Note  again  that  the  evidence 
disclosed  nothing  other  than  that  the  rifle  had  come  in 
contact  with  the  floor  (as  in  the  Burhett  case).  Respondent 
produced  no  evidence  of  butt  impressions  made  by  striking 
the  floor  with  the  rifle.  And,  "if  in  an  accidental  fall  of  the 
gun  the  hannner  had  struck  the  pavement  with  the  result 
that  the  gun  was  fired  it  is  not  reasonably  conceivable  that 
the  shot  would  have  gone  in  the  direction  which  the  evi- 
dence showed  it  went  *  *  *"  Burhett  case,  p.  108. 
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C.  Since  the  Evidence  of  Physical  Facts,  and  the  Evidence  as  a 
Whole,  Is  Inconsistent  with  Accident  But  Is  Consistent  with 
Suicide,  Appellant  Proved  Its  Defense  as  a  Matter  of  Law. 

The  trial  court  held,  "In  the  instant  case  there  is  nothing, 
either  in  insured's  actions  or  statements  which  would  indi- 
cate suicidal  intent  or  disposition"  (R.  51).  This,  of  course, 
is  to  ignore  completely  Dr.  Bennett's  uncontradicted  and 
uninipeached  testimony  and  apjoellant's  other  evidence  on 
motive.  For  the  trial  court  so  to  dismiss  the  statements  of  a 
renowned  medical  expert,  specially  trained  by  study,  teach- 
ing and  practice  in  the  subject  of  suicide  and  suicidal  tend- 
encies is  glaring  error  and  illustrative  of  the  court's  mis- 
conception regarding  the  nature  of  proof  of  "motive"  in 
suicide  cases.  The  motive  need  not  be  proved ;  possible  mo- 
tives suffice. 

The  evidence  as  a  whole  discloses  several  possible  "mo- 
tives" traditionally  relied  on  by  the  courts.  The  evidence 
respecting  deceased's  personality,  the  admission  that  de- 
ceased suffered  periods  of  depression,  suffices  as  a  "motive." 
Burhett  v.  New  York  Life  Ins.  Co.,  56  Fed.  2d  105;  McClel- 
land V.  Great  Southern  Life  Ins.  Co.,  220  S.W.  2d  515.  Fear 
of  disclosure  of  an  indiscretion  with  a  woman  is  a  "motive." 
New  York  Life  Ins.  Co.  v.  Alnian,  22  Fed  2d  98.  And,  of 
course,  running  debts  may  be  a  "motive." 

But  all  this  makes  no  difference.  Even  if  it  be  assumed 
that  no  evidence  of  motive  or  suicidal  tendency  was  pre- 
sented by  appellant,  the  absence  is  not  a  fact  inconsistent 
with  suicide.  Knapczyk  v.  Metropolitan  Life  Ins.  Co.,  53  N.E. 
2d  484;  Aetna  Life  Ins.  Co.  v.  Tooley,  16  Fed.  2d  244;  5wr- 
kett  V.  New  York  Life  Ins.  Co.,  56  Fed.  2d  107. 

The  important  point  is  that  the  physical  facts  themselves 
are  consistent  only  with  suicide  and  are  inconsistent  with 
accident.  There  was  no  reason  other  than  suicide  for  de- 
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ceased  to  go  down  to  the  basement  and  get  a  gun,  dressed 
as  he  was,  and  at  a  time  when  he  was  expected  to  eat  the 
breakfast  his  wife  was  preparing  in  the  kitchen  upstairs.  He 
was  not  dressed  to  do  anything  normal  with  a  gun.  He  was 
not  planning  any  hunting  trips  nor  planning  to  do  any 
shooting  of  any  kind.  The  gun  and  anununition  were  in  the 
remote  portion  of  the  basement  where  the  gun  was  tired. 
The  deliberate  intent  to  go  there  and  get  a  gun  and  anunu- 
nition was  plain.  He  did  not  say  anything  to  his  wife  or 
daughter  as  to  his  purpose,  even  though  he  passed  them 
on  route  downstairs.  He  stooped  over  the  gun  and  put  the 
muzzle  within  an  inch  of  his  poAvder-blasted  chest  so  as 
to  hit  the  heart  area.  There  was  only  one  shell  in  the  gun, 
that  being  the  shot  that  killed  him.  The  dent  in  the  wood 
floor  was  caused  by  the  recoil  where  the  gun  rested,  not  by 
a  fall.  The  muzzle  was  so  close  to  the  chest  of  the  deceased 
as  to  make  blast  powder  burns  on  the  chest-heart  area.  The 
gun  was  found  near  the  ammunition.  The  gun  was  of  such 
short  length  that  a  person  of  deceased's  size  bent  on  sui- 
cide would  bend  over  deliberately  and  point  the  muzzle  to 
his  heart  to  cause  the  poAvder  marks.  The  firing  took  place 
in  the  center  of  the  passageway  at  which  point  there  were 
marks  of  blood.  He  walked  or  crawled  about  fifteen  feet 
away  where  the  body  was  prone  with  his  hands  under  him. 
He  was  an  experienced  hunter,  with  a  record  of  careful  han- 
dling of  guns  and  as  such  was  acquainted  Avith  tlie  lethal 
characteristics  of  a  gun.  He  was  accustomed  to  using  such  a 
weapon  for  killing. 

Did  the  deceased  fall  over  the  rifle?  Appellant  submits  it 
is  beyond  all  reason  to  speculate  that  a  fall  would  have 
placed  him  directly  over  and  within  one  inch  of  the  rifle 
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muzzle,  with  a  rifle  standing  upright  by  itself  ( !)  his  body 
bent  more  than  parallel  to  the  floor,  the  muzzle  of  the  rifle 
pointed  at  his  heart.  "Where  a  person  trips,  the  normal 
movement  is  to  throw  out  the  hands  to  break  the  impending 
fall."  Long  v.  Cal.-Western  States  Life  Ins.  Co.,  43  Cal.  2d 
871.  That,  of  course,  would  have  caused  the  deceased's  gun 
and  his  hands  to  fly  away  from  his  body,  rather  than  position 
them  to  do  a  certain  self  killing.  As  the  court  said  in  New 
York  Life  Ins.  Co.  v.  Alman,  22  Fed.  2d  98:  respecting  a 
similar  wound :  "The  possibility  of  death  by  accident  is  ex- 
cluded by  the  nature  and  location  of  the  wound." 

Did  the  deceased  lean  down  to  close  the  latch  mechanism 
and  in  the  process  push  the  trigger?  Did  the  deceased  lean 
down  to  close  the  latch  mechanism  and  in  the  process  push 
the  trigger!  There  was  no  proof  that  this  was  done.  No 
man,  it  can  be  assumed,  would  do  so.  Place  and  point  the 
muzzle  within  an  inch  from  his  heart.  Did  deceased,  having 
leaned  down  and  having  closed  the  mechanism,  squeeze  the 
trigger  unintentionally?  This  again  would  be  a  completely 
fanciful  and  unproved  suggestion.  The  lever  action  was 
found  closed,  and  the  trigger  was  therefore  protected  by 
the  trigger  guard.  In  any  event,  it  is  impossible  to  imagine 
a  hunter  accustomed  to  handling  guns  ever  placing  him- 
self in  such  a  position  in  order  to  close  a  lever  action.  A  man 
experienced  in  handling  guns  would  instinctively  have 
canted  the  rifle  up  with  his  left  hand  and  with  his  right  hand 
pull  the  lever  mechanism  closed  in  the  normal  manner  with 
the  muzzle  pointing  away  from  him.  Furthermore,  any  at- 
tempt to  close  the  lever  mechanism  by  bending  over  the  rifle 
would  have  tilted  deceased's  shoulders  or  his  hips,  or  both, 
in  such  a  manner  as  to  have  placed  his  chest  at  an  angle  to 
the  muzzle  of  the  rifle,  rather  than  directly  over  it.  And 
finally,  if  the  deceased  had  bent  down  to  close  the  lever  ac- 
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tion  his  hands  would  liave  been  up  and  away  from  trigger, 
since  the  lever  action  was  nearer  the  muzzle  than  was  the 
trigger. 

Did  the  trigger  catch  on  some  oJDJect?  No,  since  the  in- 
dentation of  the  butt  resting  upon  the  floor  proved  the  shot 
occurred  in  the  center  of  a  clear  passageway.  Furthermore, 
there  w^as  no  evidence  that  the  rifle  had  come  into  contact 
with  any  object  other  than  the  floor,  where  it  made  a  mark 
similar  to  ones  caused  by  resting  the  rifle  on  the  floor  and 
intentionally  pulling  the  trigger. 

There  are  an  infinite  number  of  other  equally  untenable 
possibilities,  some  of  them  ridiculous.  But,  like  respondent's 
theories,  they  are  not  supported  by  any  evidence.  Thus,  the 
round  in  the  chamber  might  have  been  defective  and  fired 
automatically.  But  the  evidence  is  that  the  deceased  kept  his 
guns  loaded  with  cartridges  in  the  magazine,  not  in  the 
chamber.  Again,  some  foreign  matter  may  have  come  flying 
through  the  air  to  hit  the  trigger.  But  no  such  missile  was 
produced  as  evidence.  As  with  all  ex  post  facto  determina- 
tions of  fact,  where  there  are  no  eye  witnesses,  no  prob- 
abilities other  than  possibilities.  And,  in  view  of  the  evi- 
dence of  physical  facts,  the  only  probable  way  in  which  the 
rifle  was  fired  was  the  usual  way,  the  way  999.99%  of  rifles 
are  fired,  by  xnilling  or  pushing  the  trigger.  And  when  a  rifle 
containing  only  one  round  is  fired  with  a  muzzle  within  one 
inch  of  the  heart  area  of  the  chest,  w^hile  the  body  and  the 
rifle  are  in  the  position  where  the  trigger  might  be  most 
conveniently  pulled  or  pushed  and  Avhere  it  is  extremely  un- 
likely the  body  and  rifle  would  have  been  if  the  deceased 
fell  or  slipped,  the  only  reasonable  hypothesis  is  suicide. 

This  being  so,  appellant  was  and  is  now  entitled  to  judg- 
ment. Where  the  undisputed  physical  facts  are  inconsistent 
with  a  theory  of  accident  but  are  consistent  with  suicide. 
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the  defense  of  suicide  is  proved  as  a  matter  of  law.  New 
York  Life  Ins.  Co.  v.  Alman,  22  Fed.  2d  98;  Aetna  Life  Ins. 
Co.  V.  Tooley,  16  Fed.  2d  243;  Burkett  v.  New  York  Life 
Ins.  Co.,  56  Fed.  2d  105 ;  Neiv  York  Life  Ins.  Co.  v.  Anderson, 
66  Fed.  2d  705 ;  Planter's  Bank  of  Tunica,  Miss.  v.  New  York 
Life  Ins.  Co.,  11  Fed.  2d  602;  New  York  Life  Ins.  Co.  v. 
Weaver,  8  Fed.  2d  680 ;  New  York  Life  Lis.  Co.,  56  Fed.  2d 
105 ;  Richardson  v.  New  York  Life  Ins.  Co.,  174  Fed.  2d  475 ; 
Brotherhood  of  Maintenance  of  Way  Employees  v.  Page, 
123  S.W.  2d  536 ;  Industrial  Mutual  Indemnity  Co.  v.  Watt, 
130  S.W.  532 ;  New  York  Life  Ins.  Co.  v.  Watters,  243  S.W. 
831 ;  McMillan  v.  General  American  Life  Ins.  Co.,  9  S.E.  2d 
562;  McDaniel  v.  Metropolitan  Life  Ins.  Co.,  195  S.E.  597; 
Neiv  York  Life  Ins.  Co.,  53  N.E.  2d  484;  Mutual  Benef.  v. 
Denton,  124  S.W.  2d  278;  McClelland  v.  Great  Sovihem  Life 
Ins.  Co.,  220  S.W.  2d  515. 

III. 

THE  TRIAL  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  AD- 
MITTING AND  IN  DENYING  APPELLANT'S  MOTION  TO 
STRIKE  THE  TESTIMONY  OF  LOWELL  BRADFORD  AND  DR. 
KIRK  REGARDING  THE  RESULTS  OF  GUN-FIRING  EXPERI- 
MENTS AND  THEIR  OPINIONS  DERIVED  THEREFROM. 

Altlioii^^h  the  trial  court  self-servedly  said:  ''The  court 
must  first  state  that  it  would  reach  exactly  the  same  decision 
in  this  case  whether  this  evidence  was  presented  or  not" 
(R.  52),  it  is  apparent  from  respondent's  arguments  below 
and  from  other  statements  of  the  trial  court  that  the  admis- 
sion of  the  testimony  of  Bradford  and  Kirk  was  highly 
prejudicial.  For  example,  the  trial  court  also  stated,  "De- 
fendant's counsel  relies  heavily  on  the  position  of  insured's 
body  and  gun  to  establish  suicide.  Admitting  for  the  sake 
of  argument  that  these  factors  are  consistent  with  suicide, 
there  is  nothing  else  to  support  a  suicide  theory.  It  is  un- 
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controverted  that  the  gun  could  have  been  fired  accidentally 
in  one  of  several  ways  *  *  *"  (R.  49).  Appellant,  however, 
contends  that  there  is  no  competent  evidence  to  show  that 
the  gun  could  have  been  fired  by  any  way  other  than  squeez- 
ing or  pushing  down  ui^on  the  trigger. 

A.  Respondent*  FaiEed  to  Lay  a  Proper  Foundation  for  Her  Evi- 
dence of  Experiment's.  There  Is  No  Proof  Thaf-  the  Tests  Were 
Made  Under  Conditions  and  Circumstances  Which  Were 
Essentially  the  Same  as  Those  Which  Existed  When  the  Death 
Occurred.  Respondent  Thus  Failed  to  Meet  Her  Burden  of 
Proof,  and  Consequently  the  Evidence  Was  Inadmissible. 

Before  the  testimony  of  Dr.  Kirk  and  Bradford  regard- 
ing their  gun-firing  tests  could  become  admissible,  if  at  all, 
it  was  incumbent  on  respondent  to  show  the  facts  surround- 
ing the  experiment  and  to  show  that  the  circumstances  were 
substantially  similar  with  those  existing  at  the  time  of  the 
accident.  McGough  v.  Hendricks  on,  58  C.A.  2d  60;  18  Cal. 
Jur.  2d  678,  Evidence  §  205 — Experimental  Evidence  and 
Tests.  This  she  completely  failed  to  do. 

There  was  no  evidence  that  the  gun  had  remained  in  the 
same  condition.  On  the  date  of  death,  February  22,  it  passed 
into  the  hands  of  the  Deputy  Coroner  (R.  112).  Then  from 
him  to  the  police,  to  Dr.  Kirk,  and  then  to  Lowell  Bradford 
a  month  after  the  death  (R.  501).  The  presumption  of 
unchanged  condition  does  not  operate  retroactively.  See 
Bergen  v.  Tulare  County  Power  Co.,  173  Cal.  709,  716. 

The  cartridges  used  were  not  similar,  since  the  hidlet  and 
powder  had  been  removed.  Obviously  their  removal  might 
make  a  vast  difference  in  results. 

There  was  no  testimony  that  the  type  of  surface  against 
which  the  butt  was  struck  was  similar  to  the  floor  in  de- 
ceased's basement.  Plaintiff's  Exhibit  12. 
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There  was  no  testimony  as  to  the  height  from  which  the 
gun  was  dropped  nor  as  to  the  amount  of  force  or  speed  with 
which  the  gun  was  struck  by  the  hammer  or  upon  the  floor. 
Neither  expert  testified  that  it  was  possible  timewise  or 
otherwise  for  the  deceased  to  have  ended  up  in  his  slightly 
more  than  horizontal  position  after  having  dropped  the  gun 
with  sufficient  force  or  distance  or  speed  to  have  caused  the 
gun  to  fire. 

No  evidence  of  butt  impressions  was  introduced  showing 
similarity  between  the  butt  impressions  made  by  intention- 
ally pulling  the  trigger  (Pi's  Ex.  12,  R.  511),  and  the  im- 
pression caused  by  the  firing  when  the  gun  was  dropped. 

The  improper  purpose  of  the  experts'  testimony,  of 
course,  was  to  attempt  to  prove  the  possibility  of  accident. 
But  gun-firing  experiments  to  prove  or  disprove  theories  of 
accidents,  if  admissible  at  all,  re(|uire  strict  conformance  to 
the  rule  that  conditions  and  circumstances  be  substantially 
similar.  The  tests  should  be  correlated  with  the  position  of 
the  body.  People  v.  Wagner,  29  C.A.  363.  The  court  there 
said  at  pp.  368-369 : 

"  'Evidence  of  an  experiment  whereby  to  test  the 
truth  of  testimony  that  a  certain  thing  occurred  is  not 
admissible  where  the  conditions  attending  the  alleged 
occurrence  and  the  experiments  are  not  shown  to  be 
similar.  TJie  similarity  of  circumstances  and  conditions 
goes  to  the  admissihility  of  the  evidence  and  must  be 
determined  by  the  court.  *  *  *  Evidence  of  this  kind 
should  be  received  with  caution,  and  only  be  admitted 
when  it  is  obvious  to  the  court  from  the  nature  of  the 
experiments  that  the  jury  will  be  enlightened  rather 
than  confused.  In  ynany  circumstances  a  slight  change 
in  the  conditions  under  which  the  experiment  is  made 
will  so  distort  the  result  as  to  wholly  destroy  its  value 
as  evidence,  and  make  it  harmful  rather  than  helpful.'  " 
(Emphasis  added.) 
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B.  Furthermore,  the  Failure  of  Respondent  to  Prove  That  the  Rifle 
at  the  Time  of  the  Tests  Was  in  the  Same  Condition  as  Bt  Was 
at  the  Time  of  Death,  Makes  the  Ballistics  Evidence  Irrelevent, 
Incompetent  and  Immaterial. 

The  most  that  can  be  said  for  respondent's  evidence  re- 
specting ballistics  tests  is  that  it  proved  that  the  rifle  could 
be  fired  once  after  several  attempts  so  to  do  by  striking 
the  butt  or  hammer  spur  on  the  day  the  tests  were  made, 
March  25,  1954.  In  order  to  raise  the  inference  that  it  was  in 
the  same  condition  on  February  22,  1954,  some  evidence 
was  required  to  shoAv  that  its  condition  had  remained  un- 
changed since  that  date.  There  was  no  such  evidence.  It, 
therefore,  proved  nothing  material  or  relevant  to  the  case. 
See  Waterman  v.  Liederman,  16  C.A.  2d  483, 486. 

C.  In  Any  Event,  the  Opinion  Testimony  of  the  Respondent's  Ex- 
perts Was  Clearly  Inadmissible. 

The  trial  court  permitted  Dr.  Kirk  to  give  his  opinion  that 
it  could  "very  definitely  have  happened"  that  the  deceased 
killed  himself  while  leaning  over  to  close  the  lever  action 
mechanism,  or  by  dropping  the  rifle  (R.  515).  Like  testimony 
was  given  by  Lowell  Bradford  (R.  529).  This  testimony  is 
so  clearly  inadmissible  as  to  leave  little  room  for  argument. 
First,  the  testimony  is  not  the  proper  subject  of  expert 
opinion.  Second,  it  is  not  based  on  any  comj^etent  evidence 
in  the  case;  the  lever  action  mechanism  was  found  closed 
and  the  butt  impressions  on  Plaintiff's  Exhibit  12  were 
made  when  the  gun  was  intentionally  fired  while  the  butt 
rested  (not  slammed)  upon  the  floor. 

As  the  court  said  in  Long  v.  Cal.-Western  States  Life  Ins. 
Co.,  43  Cal.  2d  871,  882,  regarding  similar  testimony: 

"The  court's  ruling  excluding  such  testimony  was  cor- 
rect. This  is  not  a  situation  comparable  to  the  opinion  of 
a  c[ualified  physician  relative  to  the  means  which  might 
have  been  employed  to  produce  a  given  injury,  a  sub- 
ject on  which  he  would  have  peculiar  knowledge  by  rea- 
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son  of  experience  and  study  *  *  *  Experiments  which 
can  be  made  without  special  knowledge  or  training  and 
which  are  largely  based  upon  speculation  or  conjecture 
are  not  properly  the  subject  of  expert  testimony." 

Whether  a  firearm  could  have  been  accidentally  discharged, 
where  the  position  of  the  wound  and  the  course  taken  by  the 
bullet  are  known,  is  not  the  proper  subject  of  expert  testi- 
mony. People  V.  Heacock,  10  C.A.  450;  19  Cal  Jur  2d  95, 
Evidence  §  367 — Ballistics. 

What  makes  the  error  of  admitting  respondent's  evidence 
even  more  grievious,  however,  is  the  action  of  the  court  in 
refusing  appellant  permission  to  rebut  it. 

IV. 
IT  WAS  PREJUDSCIAL  ERROR  FOR  THE  TRIAL  COURT  TO  PERMIT 
RESPONDENT  TO  PUT  INTO  EVIDENCE  THE  INADMISSIBLE 
CORONER'S  JURY  VERDICT  AND  YET  PREVENT  APPELLANT 
FROM  REBUTTING  OR  EXPLAINING  THE  CIRCUMSTANCES 
SURROUNDING  THE  VERDICT  OR  FROM  REBUTTING  WITH 
OPINION  EVIDENCE  OF  ITS  OWN.  THE  OPINIONS  THEREIN 
OR  THE  OPINIONS  OF  RESPONDENT'S  WITNESSES. 

There  was  no  issue  at  the  trial  as  to  the  deceased's  death 
or  date  of  death,  or  submission  of  proofs  of  loss.  Yet,  over 
appellant's  objection,  respondent  put  in  evidence  the  death 
certificate  and  verdict  of  the  Coroner's  jury  (R.  333,  335). 
The  latter  recites :  "This  jury  is  unable  to  decide  from  the 
evidence  whether  this  is  suicidal  or  accidental."  (R.  333). 
Such  purported  evidence  was  not  only  irrelevant  to  any 
issue  in  the  case  but  proved  nothing  at  all ;  it  was  immate- 
ial.  Of  course,  had  the  Coroner  been  permitted  by  respond- 
ent's counsel  to  issue  his  death  certificate  without  a  Coro- 
ner's jury,  his  certificate  would  have  been  proper  evidence 
for  appellant.  Bryson  v.  Manhart,  11  C.A.  2d  691.  It  would 
have  been  prima  facie  evidence  of  the  facts  stated  therein. 
But  no  facts  were  stated  in  Plaintiff's  Exhibits  5  or  6,  and 
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they  could  have  been  of  no  possible  legitimate  use  in  the 
case. 

It  is  obvious  why  respondent  offered  these  documents. 
Since  they  were  based  upon  the  testimony  of  respondent's 
experts,  marshalled  by  adversary  counsel  inmiediately  after 
the  shooting,  they  lent  some  vague  credence  to  their  opinion 
evidence  adduced  at  tlie  time  of  trial. 

But  since  this  was  done,  appellant  certainly  had  the  right 
to  explain  the  circumstances  surrounding  the  making  of  the 
verdict  and  the  right  to  rebut  the  opinions  impliedly  im- 
pressed in  the  verdict  and  in  respondent's  so-called  expert 
testimony.  As  the  court  said  in  Pacific  Freight  Lines  v. 
I.A.C.,  26  Cal.  2d  234,  238-239: 

"Assuming  the  admissibility  of  the  death  certificate 
and  that  it  constituted  'prima  facie  evidence  of  the 
facts  therein  stated  *  *  *">  it  was  subject  to  rebuttal  and 
explanation.  {Estate  of  Scott,  55  Cal.  App.  2d  780,  782- 
783  [131  P.  2d  613].)  On  its  face  the  certificate  pur- 
ported to  state  nothing  as  to  the  cause  of  the  accident 
except  the  opinion  or  conclusion  of  the  Coroner's  jury. 
Such  opinion  or  conclusion  had  no  foundation  in  fact 
when  correlated  with  the  transcript  of  the  evidence  pro- 
duced at  the  Coroner's  inquest.  It  should  be  accorded 
no  greater  force  than  opinions  or  conclusions  of  a  wit- 
ness or  an  expert,  the  sufficiency  of  which  depends  upon 
whether  facts  or  reasons  are  given  in  support  thereof 
*  *  *"  (Emphasis  added.) 

"Although  the  introduction  of  incompetent  evidence  by 
one  party  does  not  justify  the  offer  of  similar  evidence  by 
the  other,  evidence  otherwise  incompetent  may  be  admissible 
in  rebuttal  or  explanation  of  evidence  introduced  by  the 
adverse  party."  18  Cal  Jur  2d  572-573;  Evidence  §  129. 

Appellant  therefore  contends  that  the  opinions  of  those 
whose  experience  and  practice  most  often  brought  them  into 
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contact  with  suicides  or  the  determination  thereof,  namely, 
the  police  investigators  and  the  Coroner,  should  have  been 
admitted.  This  in  all  fairness  should  have  been  done  to  rebut 
the  opinions  expressed  or  implied  in  the  testimony  of  re- 
spondent's witnesses  or  Coroner's  jury  verdict.  The  reasons 
for  the  opinions  of  the  Coroner  and  police  would  have  been 
especially  enlightening;  no  doubt  they  would  coincide  with 
appellant's. 

The  rule  allowing  rebuttal  of  an  adversary's  evidence 
extends  to  opinion  evidence.  People  v.  Loop,  127  C.A.  2d 
786,  801-802. 

V. 

THE  TRIAL  COURT  COMMITTED  PREJUDICIAL  ERROR  IN  ERRO- 
NEOUSLY EXCLUDING  APPELLANT'S  EVIDENCE  OF  MOTIVE 
AND  SUICIDAL  TENDENCIES  AND  THEN  HOLDING  THAT 
THERE  WAS  NO  EVIDENCE  OF  SUICIDAL  INTENT  OR  DIS- 
POSITION. 

In  a  suicide  defense  case,  the  widest  possible  latitude  of 
proof  is  permitted.  Evidence  of  acts,  conduct  and  statements 
of  the  deceased  are  admissible  to  show  the  deceased's  state 
of  mind  and  the  motives  with  which  he  acted.  Fidelity 
Mutual  Life  Assn.  v.  Miller,  92  Fed.  G3.  In  Bertschinger  v. 
New  York  Life  Ins.  Co.,  166  Oregon  307,  111  Pacific  2d  1016 
the  Court  held  it  to  be  the  rule  that  where  suicide  vel  non 
is  the  issue  and  only  circumstantial  evidence  is  available, 
wide  latitude  should  be  accorded  the  parties  in  the  admission 
of  facts  and  circumstances  which  may  shed  light  upon  the 
state  of  mind  of  the  alleged  suicide  or  establish  a  motive  for 
self-destruction.  In  the  case  at  bar  this  rule  apparently 
worked  only  for  the  advantage  of  the  respondent.  Two 
highly  pertinent  items  of  appellant's  evidence  were  excluded, 
thus  enabling  the  trial  court  to  make  its  self-serving  state- 
ment that  "in  the  instant  case  there  is  nothing,  either  in  in- 
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sured's  actions  or  statements,  which  would  indicate  suicidal 
intent  or  disposition"  (R.  51).  That  statement  is  flagrantly 
wrong. 

A.  The  Agent's  Report,  Made  by  the  Adjuster  Within  the  Scope 
of  His  Authority  as  Delegated  from  the  Deceased  to  the 
Deceased's  Claims  Manager  to  the  Adjuster,  Was  Admissible 
Evidence,  the  Exclusion  of  Which  Was  Highly  Prejudicial. 

Revealing  evidence  of  the  deceased's  actions  and  reactions 
to  his  unfortunate  involvement  in  the  Oregon  automobile 
accident  was  made  available  by  J.  A.  Van  Doren,  the 
adjuster  appointed  by  Paul  Youngers,  the  deceased's  claims 
supervisor.  The  haste  with  which  the  individual  was  paid, 
the  expectation  of  deceased  that  the  adjuster  would  come 
armed  with  sufficient  money  to  make  an  immediate  cash  set- 
tlement, the  deceased's  personal  supervision  of  the  paying 
of  the  money  and  the  making  of  a  release,  all  are  a  complete 
refutation  to  the  attempt  of  respondent  to  deprecate  the 
importance  of  the  Oregon  accident  to  deceased's  state  of 
mind.  Relevancy  of  the  evidence  is  strengthened  by  the 
fact  that,  as  the  report  shows,  the  woman  involved  was 
quite  likely  to  capitalize  on  her  "fine  position,"  and  did,  in 
fact,  at  a  later  time  attempt  to  secure  more  money  from  the 
deceased  (R.  578-579).  Furthermore,  the  more  respondent 
piled  up  evidence  complimentary  to  deceased,  the  worse  the 
Oregon  incident  became. 

Ordinarily  a  written  description  of  the  scene  in  Hunter's 
Motel  at  Lakeview,  Oregon,  the  night  after  the  accident 
would  be  inadmissible  hearsay.  But,  California  Code  of 
Civil  Procedure,  §  1870,  provides  that  "*  *  *  evidence  may 
be  given  upon  a  trial  of  the  following  facts :  *5.  After  proof 
of  *  *  *  agency,  the  act  or  declaration  of  a  partner  or  agent 
of  the  party,  within  the  scope  of  the  *  *  *  agency,  and  during 
its  existence." 
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Appellant  contends  that  the  agency  relationship  between 
the  deceased  and  the  adjuster,  Van  Doren,  was  proved  by 
the  testimony  of  Paul  Youngers,  the  deceased's  Casualty 
Superintendent.  His  duties  included  litigating  claims  and 
the  adjustment  of  claims  (R.  142).  The  deceased  telephoned 
Mr.  Youngers,  reported  the  accident  to  him,  and  asked  him 
to  take  care  of  the  insurance  features  arising  out  of  the  acci- 
dent (R.  145).  Youngers  thereupon  delegated  the  duty  to 
the  adjuster  (R.  147).  There  was  no  question  of  the  authen- 
ticity of  the  report  inasmuch  as  the  regional  superintendent 
of  New  Zealand's  liability  carrier  testified  that  the  report 
was  part  of  the  file  kept  in  the  ordinary  course  of  business 
of  the  liability  carrier  (R.  205-207). 

In  line  with  the  provisions  of  California  Code  of  Civil 
Procedure  §  1870  (5),  it  therefore  has  been  held  that  an  ad- 
juster's report  is  such  a  declaration  of  an  agent  as  to  be 
admissible  in  evidence  against  the  adjuster's  principal. 
Guberman  v.  Weiner  Consolidated  Hotels,  Inc.,  10  C.A.  2d 
401.  And  in  accordance  Mdth  the  rule  j)ermitting  a  wide  lati- 
tude of  i)roof,  such  admissible- evidence  should  have  been 
received  below. 

B.      The  Trial  Courf  Committed  Prejudicial  Error  in  Excluding  Ex- 
pert Testimony  Regarding  the  Deceased's  Suicidal  Disposition. 

The  rule  permitting  such  a  wide  latitude  of  proof  in  a 
suicide  case  is  based  upon  the  fact  that  "it  is  *  *  *  common 
knowledge  that  suicide  is  usually  committed  with  as  much 
secrecy  as  possible  *  *  *"  Brotherhood  of  Maintenance  of 
Way  Employees  v.  Page,  123  S.W.  2d  536.  The  courts,  there- 
fore, search  far  and  wide  for  possible  motives  or  "reasons" 
for  deaths  obviously  caused  by  suicide. 

Hence,  in  more  recent  years,  as  scientific  knowledge  has 
become  more  certain  respecting  personality  traits  and  clas- 
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sification  of  emotional  and  personality  disorders,  the  courts 
have  recognized  that  the  determination  of  whether  an  indi- 
vidual possesses  suicidal  tendencies  was  a  question  more 
aptly  put  to  a  medical  specialist  in  the  field,  rather  than 
solely  to  a  trial  judge  presumably  not  versed  in  the  specialty. 
Thus  in  Smith  v.  Metropolitan  Life  Insurance  Co.,  47  N.E. 
2d  330,  and  in  McClelland  v.  Great  Southern  Life  Ins.  Co., 
220  S.W.  2d  515,  expert  testimony  was  admitted  for  the 
purpose  of  showing  that  the  insureds  in  those  cases,  due  to 
emotional  and  personality  factors,  possessed  suicidal  dis- 
positions and  tendencies. 

Because  respondent's  evidence  of  the  deceased's  person- 
ality would  tend  to  appear  to  the  la^nnan  to  be  non-suicidal, 
appellant  sought  expert  opinion  testimony  from  an  expert 
in  the  field,  Dr.  A.  E,  Bennett,  for  two  reasons:  (1)  to 
secure  his  opinion  evaluating  respondent's  evidence  to  the 
effect  that  the  deceased  "loved  life,"  was  an  extrovert,  hap- 
pily married,  in  good  health,  cheerful  on  the  afternoon  of  his 
death,  and  (2)  to  secure  his  evaluation  of  the  deceased's 
hypomanic  behavior  in  Lakeview,  Oregon,  and  its  relation  to 
his  behavior  in  San  Francisco.  Appellant  contends  that  his 
evaluation  of  these  facts  should  have  been  most  helpful  to 
the  trial  judge. 

Admissibility  of  expert  testimony  is  judged  by  determin- 
ing whether  the  testimony  would  add  instruction  to  facts 
already  in  evidence.  "The  opinion  of  an  exj^ert  should  he 
received  if  it  adds  instruction  to  that  which  the  jury  is  able 
to  obtain  from  the  data  before  it."  Blinkinsop  v.  Weher,  85 
C.A.  2d  276,  283.  This  is  especially  true  in  the  case  at  bar. 
Obviously  the  answer  to  the  question,  "Why  does  a  man 
commit  suicide!"  can  best  be  answered  by  one  specially 
trained  and  educated  in  the  subject  of  suicidal  types  and 
suicidal  states  of  mind.  And  where  evidence  is  presented  to 
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the  layman  which  would  make  it  appear  that  the  deceased 
would  not  commit  suicide,  but  where  in  fact  to  the  expert 
such  evidence  would  show  he  was  of  the  type  who  would, 
then  the  expert  opinion  becomes  not  only  helpful  but  neces- 
sary to  a  proper  and  unbiased  determination  of  the  issue. 

The  court  so  held  in  Smith  v.  Metropolitan  Life  Ins.  Co., 
47  N.E.  2d  330  at  333: 

"The  offer  of  proof  included  a  statement  by  Dr. 
Brown  that  the  attacks  of  depression  were  typical  in 
every  respect  of  those  seen  in  the  depressed  phase  of 
manic-depressive  psychosis,  and  his  opinion  that  a 
patient  so  afflicted  has  a  tendency  to  commit  suicide. 
The  court  sustained  plaintiff's  objection  to  the  offer, 
and  the  question  presented  is  whether  the  court  erred  in 
this  behalf  and  whether  upon  a  retrial  of  the  cause,  tes- 
timony of  that  character  should  be  admitted. 
*  ****** 

"We  think  the  proffered  testimony  was  relevant  to 
the  issue  on  trial.  The  evidence  as  to  Smith's  death  was 
entirely  circumstantial.  In  order  to  negative  suicide 
and  establish  death  by  accidental  means,  plaintiff  was 
permitted  to  adduce  evidence  that  he  was  in  good 
health,  happily  married,  cheerful  on  the  morning  of  his 
death,  and  that  he  attended  his  business  during  part  of 
that  forenoon.  Taken  with  evidence  of  certain  physical 
facts  attending  insured's  death.  Dr.  Brown's  testimony 
was  offered  to  negative  and  rebut  the  circumstances 
tending  to  show  death  by  accidental  means,  and  to 
show  subjective  ailments  as  a  basis  for  suicidal  intent. 
Where  the  defense  is  death  by  self-destruction,  the 
authorities  hold  that  a  reasonable  latitude  should  be 
allowed  in  establishing  that  defense. 

"In  Falhinhurg  v.  Prudential  Ins.  Co.  of  America, 
132  Neb.  831,  273  N.W.  478,  480,  suicide  was  the  contro- 
verted issue.  The  insured  died  February  28,  1935,  from 
a  gunshot  wound.  The  trial  court  excluded  the  testi- 
mony of  two  physicians  who  had  examined  the  insured 
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prior  to  his  death.  The  purpose  of  the  testimony  was  to 
shoAV  his  physical  and  mental  condition  in  August, 
October  and  December,  1934,  when  he  was  examined  by 
the  physicians  whose  testimony  \vas  proffered.  The 
insurance  company  offered  to  prove  by  one,  a  specialist 
in  mental  and  nervous  diseases,  that  there  were  indi- 
cations of  brain  tumor  and  mental  deterioration;  the 
other  physician  found  that  on  December  10,  1934,  the 
insured  was  apprehensive,  worried,  easily  excited, 
nervous  and  suffering  from  a  'manic-depressive  psy- 
chosis, a  form  of  melancholia,'  accompanied  by  an  agi- 
tated mental  state  in  which  he  was  much  worried, 
exhibited  fear  and  lost  his  sense  of  proportion.  In  re- 
versing the  judgment  for  plaintiff  on  the  ground  that 
the  trial  court  erred  in  excluding  the  testimony  offered, 
the  court  said  that  "  'Where  circumstantial  evidence  is 
the  only  evidence  available  to  a  party,  and  the  action 
must  be  determined  upon  the  relative  strength  of  prob- 
abilities and  inferences,  great  latitude  is  allowed  the 
parties  in  the  adduction  and  admission  of  evidence'."  2 
Jones,  Commentaries  on  Evidence  (2d  Ed.)  §  604.  The 
more  the  jury  can  know  of  the  surrounding  facts  and 
circumstances,  the  better  their  judgment  is  likely  to  be. 
The  physical  and  mental  health  of  the  insured  is  a  sur- 
rounding circumstance  which  is  relevant  in  this  case, 
and  the  testimony  on  this  matter  was  unduly  restricted.' 
"In  Bertscliinger  v.  Neiv  York  Life  Ins.  Co.,  166  Or. 
307,  111  P.2d  1016,  it  was  held  to  be  the  rule  that  where 
suicide  vel  non  is  the  issue  and  only  circumstantial  evi- 
dence is  available,  a  wide  latitude  should  be  accorded 
the  parties  in  the  admission  of  facts  and  circumstances 
which  may  shed  light  upon  the  state  of  mind  of  the 
alleged  suicide  or  establish  a  motive  for  self-destruc- 
tion. In  Prudential  Ins.  Co.  v.  Morris,  3  Cir.,  72  F.2d 
824,  the  court  held  that  'Any  facts  making  it  probable 
that  his  death  (the  insured's)  was  the  result  of  suicide 
are  relevant.  Along  with  the  other  facts  surrounding 
his  death,  causes  which  would  imi^el  him  to  take  his  OAvn 
life  are  evidential,  indicating  a  motive,  and  therefore 
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admissible.'  In  Sees  v.  Massachusetts  Bonding  S  Ins. 
Co.,  243  App.  Div.  400,  277  N.Y.S.  198,  202,  which  in- 
volved death  by  monoxide  asphyxiation,  the  court  said : 
'In  a  case  of  this  character,  where  the  intention  of  the 
insured  is  in  and  of  itself  a  distinct  and  material  fact 
to  be  ascertained  by  a  chain  of  circumstances,  there 
should  be  a  liberal  opportunity  afforded  for  intro- 
ducing any  evidence  which  would  throw  light  upon  the 
issue.  Facts  such  as  declarations,  acts,  and  disposition 
tending  to  show  an  intent  or  motive  for  suicide  are 
relevant  and  admissible.'  (Citing  cases.)  In  Cady  v. 
Fidelity  &  Casualty  Co.,  134  Wis.  322, 113  N.W.  967, 17 
L.R.A.N.S.  260,  it  was  held  that  evidence  of  the  state 
of  health  of  an  insured  person  for  a  considerable  period 
of  time  prior  to  his  death,  where  it  is  claimed  he  died 
by  suicide,  is  proper  as  bearing  on  whether  the  de- 
ceased came  to  his  death  as  the  result  of  suicidal  in- 
tent." 

VI. 

THE  FINDINGS  ON  MISREPRESENTATION  ARE  CONTRARY  TO 
THE  EVIDENCE.  THE  DECEASED'S  MISREPRESENTATIONS 
IN  THE  INSURANCE  APPLICATION  RESPECTING  HIS 
DRINKING  HABITS  ENTITLE  APPELLANT  TO  RESCIND  THE 
CONTRACT  OF  INSURANCE. 

The  court  below  held  that  the  deceased's  statements  in 
his  insurance  application  were  mere  expressions  of  his 
opinion  (R.  42)  and  found  that  no  misrepresentation,  nor 
any  material  misrepresentation  had  been  made  by  him  (R. 
75-76). 

But  it  is  difficult  to  see  how  such  a  finding  could  be  made 
in  view  of  the  evidence  in  this  case.  The  evidence  is  undis- 
puted that  Houston  habitually  used  alcoholic  stimulants, 
and  at  times  used  them  to  excess.  At  business  lunches  he 
would  have  several  highballs.  A  good  friend  of  the  insured, 
Mrs.  Virginia  Wilkerson,  admitted  that  on  his  trips  to  Lake- 
view,  Oregon,  when  he  was  without  his  wife,  Houston  was 
under  the  influence  of  alcohol  a  great  deal  of  the  time.  He 
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would  have  as  many  as  eight  highballs.  He  would  begin 
drinking  in  the  mornings  and  would  drink  during  the  day. 
The  witness,  Mrs.  Jean  Pierson,  testified  that  she  saw  him 
on  several  occasions  intoxicated  early  in  the  morning,  being 
unruly  and  obnoxious.  Bear  in  mind,  also,  that  Mrs.  Wilker- 
son  was  a  witness  hostile  to  us,  an  admitted  friend  of  the 
deceased.  Houston's  drinking  record  in  Oregon  earned  him 
the  nickname,  "Wild  Bill  Hiccup." 

The  question  before  the  court  is  whether  Houston  truth- 
fully revealed  to  the  insurance  company  his  drinking  habits. 
Is  the  above  evidence  of  drinking  consistent  with  a  rejDre- 
sentation  that  the  individual  drank  only  "occasionally"  and 
never  drank  to  excess?  The  California  court  has  answered 
this  question: 

"If  you  find  from  the  evidence  that  the  deceased  was 
in  the  habit  of  using  wine,  spirits  or  malt  liquors  and 
that  had  persisted  for  some  time  and  that  he  had  on 
more  than  one  occasion  used  them  to  excess,  then  you 
should  find  that  the  representations  herein  are  false." 
McEivin  V.  New  York  Life  Ins.  Co.,  42  Cal.  App.  133, 
143. 

Furthermore, 

"In  the  present  case,  it  was  the  condition  and  history, 
not  the  insured's  opinion  respecting  it,  which  should 
have  been  disclosed." 
Telford  V.  New  York  Life  Ins.  Co.,  9  C.2d  103,  108 
(1937). 

The  effect  of  such  a  false  representation  is  set  forth  in 
the  California  Insurance  Statutes : 

"Sec.  331.  A  representation  is  false  when  the  facts 
fail  to  correspond  with  the  assertion  or  stipulation. 

"Sec.  359.  If  a  representation  is  false  in  a  material 
point,  the  insured  party  is  entitled  to  rescind  the  con- 
tract from  the  date  the  representation  becomes  false." 
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These  statutes  are  rigidly  enforced.  In  Telford  v.  New  York 

Life  Ins.  Co.,  9  Cal.  2d  103,  the  court  said : 

"A  false  representation  or  a  concealment  of  fact, 
whether  intentional  or  unintentional,  which  is  material 
to  the  risk  vitiates  the  policy.  The  presence  of  an  inten- 
tion to  deceive  is  not  essential." 

And  the  purpose  of  these  rules  is  rather  obvious : 

"An  insurance  company  is  entitled  to  determine  for 
itself  what  risks  it  will  accept  and  therefore  to  know 
all  the  facts  relative  to  the  apjilicant's  physical  condi- 
tion. It  has  the  right  to  select  those  whom  it  will  insure 
and  to  rely  on  him  who  would  be  insured  for  such  infor- 
mation as  it  desires  as  a  basis  for  a  determination  to 
the  end  that  a  wise  discrimination  may  be  exercised  in 
selecting  its  risks." 
Robinson  v.  Occidental  Life  Ins.  Co.,  131  Cal,  App. 
2d,  581,  586. 

There  can  be  no  question  of  the  materiality  of  Houston's 
representations.  "It  has  been  held  that  answers  to  written 
questions  set  forth  in  application  forms  relative  to  insur- 
ance are  generally  deemed  material  representations  *  *  *" 
California-Western  States  Life  Ins.  Co.  v.  Feinsten,  15  Cal. 
2d  413,  423.  The  parties  to  the  contract,  by  putting  and 
answering  specific  questions,  have  made  the  matters  covered 
by  such  questions  material. 

Insurance  Code  Sec.  334 ; 

Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.  App.  2d 

346; 
California-Western  States  Life  Ins.  Co.  v.  Feinsten, 

15CaL2d413; 
Parrish  v.  Acacia  Mutual  Life  Ins.  Co.,  92  F.  Supp. 

300; 
Wilson  V.  Maryland  Cas.  Co.,  19  Cal.  App.  2d  463 ; 
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Westphall  v.  Metropolitan  Life  Ins.  Co.,  27  Cal.  App. 

734; 
McEwen  v.  New  York  Life,  23  Cal.  App.  694 ; 
McEwen  v.  New  York  Life,  42  Cal.  App.  133 ; 
Maggini  v.  West  Coast  Life,  136  Cal.  App.  472 ; 
14  Cal  Jur.  502,  636. 

VII. 

IN  ANY  EVENT,  IT  WAS  ERROR  FOR  THE  TRIAL  COURT  TO  EX- 
CLUDE EVIDENCE  OF  APPELLANT'S  PRACTICES  OF  UNDER- 
WRITING RESPECTING  AN  UNFAVORABLE  HISTORY  OF 
DRINKING  HABITS. 

As  is  the  case  with  its  findings  against  suicide,  the  trial 
court's  findings  against  misrepresentation  in  the  appli- 
cation rest  upon  rulings  excluding  pertinent  evidence.  In 
fact,  the  trial  court's  rulings  on  evidence  of  materiality  of 
the  representations  left  the  record  devoid  of  any  evidence 
on  that  issue.  The  finding  follows  from  this  error.  But  the 
rulings  on  evidence  Avere  wrong. 

Cal.  Ins.  Code  §  334  provides  that  the  materiality  of  facts 
concealed  (and  misrepresented)  depends  upon  their  in- 
fluence upon  appellant  in  accepting  or  rejecting  its  risks : 

"Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence  of 
the  facts  upon  the  i^arty  to  whom  the  communication  is 
due,  in  forming  his  estimate  of  the  disadvantages  of 
the  proposed  contract,  or  in  making  his  inquiries." 

It  obviously  therefore  is  proper  to  put  to  a  qualified  repre- 
sentative of  appellant  the  question  wiiether  the  policy  sued 
upon  would  have  been  issued  appellant  under  present  under- 
writing practices  if  it  had  known  deceased's  history  of 
drinking  habits.  The  sustaining  of  respondent's  objection  to 
this  question  (R.  327)  runs  directly  contrary  to  California 
authority.  Allstate  Ins.  Co.  v.  Miller,  96  C.A.  2d  778;  781; 
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Maggini  v.  West  Coast  Life  Ins.  Co.,  136  C.A.  472,  476, 
hold  that  the  answer  ''no"  to  such  a  type  of  question  sup- 
ports a  finding  that  the  representations  were  material 

The  trial  court  went  further,  however,  and  refused  to  hear 
evidence  of  insurance  practices  respecting  drinking  habits 
(R.  329).  This  ruling  completely  foreclosed  appellant's  evi- 
dence on  the  point  and  was  patently  prejudicial.  As  the  Cali- 
fornia court  has  said : 

"Appellants  also  contend  that  the  court  erred  in  its 
rulings  on  the  admissibility  of  evidence  presented  by 
insurance  experts  on  behalf  of  the  resjiondent  insurer. 
This  court  finds  no  error  in  that  regard.  The  questions 
propounded  to  those  witnesses  did  not  call  for  an 
opinion  on  the  question  whether  the  undisclosed  facts 
here  in  issue  were  material  to  the  risk.  The  witnesses 
were  merely  asked  relative  to  a  usage  or  custom  in  the 
matter  of  rejecting  a  risk  had  the  companies  been 
apprised  of  the  facts  such  as  here  were  concealed." 
Cat.  West.  States  Etc.  Co.  v.  Feinsten,  15  Cal.  2d  413, 
424. 

VIII. 

THE  TRIAL  COURT  ERRED  IN  ASSESSING  INTEREST  AGAINST 
APPELLANT  FROM  MAY  4,  1954.  THERE  IS  NO  EVIDENCE 
AND  NO  FINDING  TO  THE  EFFECT  THAT  RESPONDENT 
GAVE  NOTICE  TO  APPELLANT  OF  ANY  ELECTION  TO  TAKE 
THE  FULL  COMMUTED  VALUE  OF  THE  POLICY  AS  OF  THAT 
DATE  OR  ANY  DATE. 

Under  its  contract  of  insurance,  appellant  was  subject  to 

two  alternative  obligations  in  case  the  policy  ever  became 

operative.  One  was  to  pay  initially  a  monthly  family  income 

for  the  period  provided  for  at  the  end  of  which  the  principal 

amount  became  due,  or  to  pay  the  commuted  value  as  of  the 

date  of  death  (R.  61).  The  trial  court  in  awarding  judgment 

gave  judgment  for  the  commuted  value  plus  interest  from 

the  date  proofs  of  loss  were  submitted  to  the  date  of  judg- 
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ment.  Appellant  contends  that  this  award  of  interest  was 

erroneous. 

California  Civil  Code   §  3287  provides  that  interest  as 

damages  is  recoverable  only  from  the  day  upon  which  the 

right  vests.  As  the  California  Supreme  Court  has  said : 
"Where  there  is  no  express  contract  covering  the  mat- 
ter, the  law  awards  interest  on  money  from  the  time  it 
becomes  due  and  payable  if  such  time  is  certain  or  can 
be  made  certain  by  calculation.  (Civ.  Code,  §§3287, 
3302;  Pitzer  v.  Wedel  [19461,  73  Cal.  App.  2d  86,  92-93 
[165  P.2d  971] ;  14  Cal  Jnr.,  Interest,  §  5,  p.  678).  In  the 
absence  of  a  showing  as  to  such  time,  and  in  the  absence 

of  a  demand  for  interest,  there  is  no  occasion  to  award 

•j.  *  *  *?> 

Budget  Finance  Plan  v.  Sav-On  Food  Club,  44  Cal., 
2d  565,  (FN,  p.  572). 

Respondent  failed  to  give  notice  to  appellant  that  she' 
elected  to  take  the  commuted  value  of  the  policy.  Hence,  noi 
right  to  interest  on  that  amount  vested  in  her  as  of  May  4, , 
1954,  as  held  by  the  trial  judge.  Cal.  Civ.  Code  §  1449  pro- 
vides : 

"If  the  party  having  tlie  right  to  selection  betw^een 
alternative  acts  does  not  give  notice  of  his  selection  to 
the  other  party  within  the  time,  if  any,  fixed  by  the 
obligation  for  that  x^virpose,  or,  if  none  is  so  fixed, 
before  the  time  at  which  the  obligation  ought  to  be  per- 
formed, the  right  of  selection  passes  to  the  other 
party." 

The  amount  of  such  interest  assessed  against  appellant  on 
the  total  amount  of  said  commuted  value  to  date  of  judgment 
is  $3,531.84,  a  sum  so  substantial  as  to  w^arrant  redress  in 
this  Court,  in  case  appellant  is  otherwise  unsuccessful. 
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CONCLUSION 

Since  the  record  is  replete  with  so  many  varieties  of 
errors,  there  are  at  least  three  solutions  in  this  Court. 

First,  the  judgment  should  be  reversed  with  directions 
to  enter  judgment  for  appellant,  since  (1)  the  uncontra- 
dicted evidence  of  physical  facts  is  inconsistent  with  a 
theory  of  accidental  death  but  is  consistent  with  a  theory  of 
suicide,  and  (2)  there  is  uncontradicted  evidence  of  material 
misrepresentations  in  the  application  for  insurance. 

Second,  the  judgment  should  be  reversed  at  least  for  a 
new  trial,  the  decision  below  having  been  based  upon  an 
erroneous  legal  theory  respecting  appellant's  burden  of 
proof  and  upon  prejudicially  erroneous  rulings  on  the  ad- 
mission and  exclusion  of  evidence. 

Third,  in  any  event  and  failing  a  complete  reversal,  the 
portion  of  the  judgment  respecting  interest  should  be  re- 
versed for  lack  of  evidence  or  a  finding  on  any  election  of 
respondent  to  take  the  commuted  value  as  of  the  date  from 
which  interest  was  assessed. 

Respectfully  submitted, 

Henry  C.  Clausen, 
Francis  V.  Keesling,  Jr.,  and 
Henry  C.  Clausen,  Jr. 

By    Henry  C.  Clausen,  Jr. 
Attorneys  for  Appellant 
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STATEMENT  OF  THE  CASE. 

Appellee  (plaintiff  below)  filed  her  action  to  re- 
cover as  beneficiary  of  an  insurance  policy  on  the  life 
of  her  deceased  husl)and,  William  M.  Houston.  The 
policy  had  been  applied  for  on  September  24,  1953 
and  was  issued  by  appellant  (defendant)  company 
November  3,  1953.  Mr.  Houston  died  February  22, 
1954  as  a  result  of  a  gunshot  wound  suffered  by  him 
in  the  basement  of  his  Berkeley,  (California  home. 

The  insurance  company  defended  on  tw^o  o-rounds: 
First  that  the  insured  had  misrepresented  his  drink- 
ing habits,  and  second  that  his  death  was  the  result 
of  suicide,  which  under  the  terms  of  the  policy  was 


an  excluded  risk  if  occurring  within  the  first  two 
years  of  the  policy.  At  the  trial  it  was  stipulated  that 
no  question  was  raised  concerning  the  adequacy  or 
sufficiency  of  the  proof  of  death  which  was  received 
l)y  tlie  company  May  4,  1954,  and  that  the  sole  issues 
for  determination  were  the  affirmative  defenses  of 
misrepresentation  and  suicide  (R.  73). 

From  the  uncontroverted  evidence  it  appears  that 
at  the  time  of  his  death,  Mr.  Houston  Avas  the  United 
States  manager  for  three  foreign  insurance  com- 
panies (R.  156).  He  and  his  wife,  to  whom  he  had 
been  married  approximately  26  years  (R.  337),  re- 
sided in  Berkeley,  California.  The  older  of  their  two 
daughters  was  married  and  the  younger  still  lived 
at  home.  The  Houstons'  marriage  had  been  very  con- 
g(^nial  and  the  Houstons  enjoyed  a  close-knit,  happy 
family  life  (R.  338). 

On  the  Friday  before  Mr.  Houston  met  his  death 
lie  ])ut  in  a  full  day  at  his  office  in  San  Francisco 
(R.  541)  making  plans  for  activities  for  the  coming 
week.  Part  of  the  work  he  had  planned  for  that  day 
h(^  deferred,  stating  to  his  secretary  that  he  could 
do  it  the  following  Tuesday  (R.  542  and  543).  His 
secretary  did  not  notice  that  Mr.  Houston's  manner 
or  actions  that  day  were  any  different  than  usual 
(R.  542).  On  the  Saturday  ])receding  his  death  he 
attended  a  party  at  his  daughter's  college  sorority 
house  at  which  he  mingled  with  his  friends  and  others 
there,  a])peared  to  enjoy  himself  and  acted  as  was 
normal  and  usual  (R.  340-341).  On  the  following 
day,  Sunday,  he  went  to  Church  as  usual  with  his 


family,  and  spent  the  afternoon  with  two  associates, 
Mr.  Taylor  and  Mr.  Wilkes,  discussing  the  affairs  of 
the  southern  Oregon  ranch  venture  in  which  they 
were  jointly  interested  (R.  599).  Mr.  Houston  seemed 
his  usual  self  all  during  this  meeting  (R.  575  and 
R.  599).  That  evening  Mr.  and  Mrs.  Houston,  to- 
gether with  their  daughter  Ann,  attended  a  dinner 
party  given  by  Mr.  and  Mrs.  Hanscom.  This  was  a 
family  dinner  party  inasmuch  as  Ann  was  engaged 
to  the  Hanscom's  son  (R.  342).  Mr.  Houston  was  in 
good  spirits  all  during  the  evening  and  acted  as  usual 
(R.  456).  Mr.  and  Mrs.  Houston  left  the  Hanscom's 
home  at  approximately  11:00  o'clock  (R.  455)  and 
returned  directly  home  (R.  850).  On  this  occasion 
Mr.  Houston  had  had  two  drinks  before  dinner  and 
none  afterwards  (R.  455). 

Monday,  February  22,  was  a  holiday.  In  accordance 
with  the  usual  custom  in  the  Houston  house  the  en- 
tire family  slept  late  on  holidays  and  weekends  (R. 
429  and  R.  430).  Mrs.  Houston  and  Ann  had  gotten 
up  at  approximately  9:30  and  had  been  doing  some 
housework  (R.  350). 

At  about  1 :00  or  1 :30  in  the  afternoon,  Mrs.  Hous- 
ton went  upstairs  and  awakened  her  husband.  She 
asked  him  if  he  would  like  to  join  them  for  breakfast. 
Mr.  Houston  said  he  would  (R.  351).  He  appeared 
to  Mrs.  Houston  to  be  congenial,  happy  and  in  every 
respect  normal  (R.  351).  Mrs.  Houston  then  put  a 
glass  of  tomato  juice  on  the  stairway  by  the  bath- 
room door  because,  by  that  time,  Mr.  Houston  had 
gone  into  the  l^athroom  to  wash  up    (R.  351).    He 


came  out  of  the  bathroom,  drank  the  tomato  juice, 
and  came  down  to  the  first  floor.  He  was  dressed  in 
Ills  bathrobe,  x^ajamas  and  leather  slippers.  He  did 
not  have  on  the  trifocal  glasses  which  he  usually  wore 
(R.  357). 

As  Mr.  Houston  came  into  the  kitchen,  his  daugh- 
ter, Ann,  was  singing,  ''Oh,  What  a  Beautiful  Morn- 
ing". He  gave  her  a  goodmorning  kiss  on  the  fore- 
head commenting  that  it  certainly  was  a  beautiful 
morning  (R.  421).  His  daughter  told  him  that  they 
were  going  to  have  steak  for  breakfast  and  he  said 
that  sounded  wonderful  (R.  421).  His  appearance, 
actions  and  manner  seemed  perfectly  normal  to  Ann. 
Mr.  Houston  then  proceeded  immediately  down  the 
basement  stairs.  It  was  not  unusual  for  him  to  go  to 
the  basement  as  he  kept  much  of  his  sporting  equip- 
ment there  and  frequently  spent  his  time  there  re- 
pairing or  cleaning  it  (R.  372-3).  Nor  was  it  un- 
usual for  him  to  do  so  while  awaiting  preparation  of 
a  meal.  A  few  minutes  later,  both  Mrs.  Houston  and 
her  daughter  heard  a  thud.  Mrs.  Houston  ran  down 
to  the  basement  where  she  found  Mr.  Houston  lying 
on  the  floor  bleeding  and  she  called  her  daughter  to 
|)hone  for  an  ambulance. 

Police  offtcers  who  arrived  shortly  found  the  fol- 
lowing : 

The  shooting  occurred  in  a  narrow  passageway  18 
inches  wide  (R.  372)  at  the  rear  of  the  basement  at  a 
])oint  directly  beneath  the  living  room  of  the  Houston 
home  (Plaintiff's  Exhibit  1).  The  floor  in  this  section 
of  the  basement  which  was  used  as  a  storage  area  was 


raised  approximately  14  inches  al)ove  the  main  base- 
ment level  (R.  110,  111).  The  passageway  led  through 
many  stored  items  to  a  book  shelf  at  the  rear  corner. 
Among  the  items  stored  in  that  area  on  either  side 
of  the  passageway  were  lawn  chairs,  a  cedar  chest, 
a  sofa,  sleeping  bags,  a  garden  trellis  and  some  bed 
boards,  the  ends  of  which  protruded  into  the  passage- 
way (R.  491-2,  364,  525).  The  distance  from  the  floor 
of  this  part  of  the  basement  to  the  floor  joists  of  the 
ceiling  was  approximately  5'6''  to  5'11"  (R.  125).  The 
electric  lights  in  the  basement  were  off  and  the  rear 
corner  where  the  shooting  occurred  was  rather  dark 
(R.  415). 

The  rifle,  an  1894  Winchester,  30  caliber,  lever  ac- 
tion, repeater,  was  found  in  the  middle  of  the  narrow 
passageway.  It  had  only  the  one  spent  shell  in  it 
(R.  124).  There  were  blood  spots  approximately  in 
the  area  where  the  gun  was  found.  Mr.  Houston's 
body,  face  down,  was  found  approximately  15'  to  22' 
from  the  gun,  in  the  direction  of  the  basement  stairs 
(R.  360)  with  his  head  toward  the  stairs  (R.  111). 
Ammunition  in  a  paper  bag  was  found  on  the  book 
shelf  in  the  far  corner  of  the  storage  area.  It  con- 
tained two  different  kinds  of  cartridges  (R.  532),  one 
of  which  would  fit  the  Winchester  (R.  107).  The  bag 
of  shells  was  found  rolled  tight  and  closed  (R.  121). 

The  bullet  had  entered  the  body  through  the  chest 
(R.  108)  in  the  general  area  of  the  heart  (R.  122) 
but  had  not  actually  hit  the  heart  (R.  506),  and  had 
come  out  through  the  back  around  the  bottom  of  the 
shoulder  blades  (R.  109).   There  was  an  area  around 


the  entrance  hole  that  was  l)lackened.  from  powder 
and  the  clothing  remaining  over  the  wound  was  black- 
ened (R.  122)  showing  that  the  gun  muzzle  was  re- 
moved a  distance  from  the  ])ody  (R.  533)  at  the  time 
of  the  shot.  The  IniUet  had  entered  the  ceiling  on  a 
slight  angle  (R.  498).  There  was  an  indentation  made 
by  the  butt  of  the  ritle  on  the  tloor  a])])roximately  in 
the  area  where  the  gun  was  found.  The  bullet  from 
the  gun  had  gone  through  the  ceiling  and  entered  the 
back  of  a  chair  in  the  living  room  where  appellee's 
mother  and  daughter  had  been,  and  lodged  under  the 
upholstery  towards  the  back  of  the  chair  (R.  503). 
The  bullet  coursed  somewhat  downward  as  it  went 
through  Mr.  Houston's  l^ody  and  veered  to  the  left 
(R.  506).  Mr.  Houston  was  a  tall  man,  standing  in 
height  6'  2".  It  was  therefore  necessary  for  him  to 
stoop  in  the  passageway  area  where  the  shooting  oc- 
curred. 

It  was  found  possible  to  discharge  the  Winchester 
wea])()n  l)y  striking  it  when  the  hammer  was  down 
on  the  firing  pin  (R.  511).  The  gim  could  also  be  dis- 
charged by  striking  it  on  the  butt  on  the  floor  (R. 
511  and  R.  528).  The  lever  action  on  the  gun  was 
quite  loose  and  it  tended  to  open  very  readily  (R.  513 
and  R.  529).  Upon  opening  it  would  be  in  a  position 
to  cock  and  load  the  gun  which  would  occur  upon  the 
closing  of  the  lever,  perhaps  without  realization  of 
the  person  doing  it  (R.  513).  When  the  lever  was 
opened  the  trigger  of  the  gun  was  exposed  (R.  513 
and  R.  514).  The  gun  was  found  to  have  a  trigger 
pull  of  between  41/2  and  5  lbs.  (R.  527). 


All  witnesses  familiar  with  Mr.  Houston's  habits 
testified  that  he  kept  guns  all  over  his  home  and  that 
he  habitually  kept  guns  loaded  (R.  409) ;  also  that 
he  kept  shells  all  over  his  home.  For  example  there 
was  a  pistol  in  his  bedroom  closet  (R.  426)  and  shells 
in  the  bureau  in  his  bedroom  (R.  409).  Mr.  Houston 
frequently  stored  guns  in  the  basement  on  the  raised 
platform  area  (R.  486).  Some  guns  were  observed 
there  a  few  weeks  before  his  death  (R.  587,  593). 

Mr.  Houston  had  not  had  any  serious  illness  or 
sickness  within  a  year  prior  to  his  death,  or  at  any 
time  (R.  377  and  R.  378).  He  had  an  excellent  finan- 
cial standing  with  a  net  worth  of  approximately 
$100,000.00  (R.  381).  He  was  successful  in  his  busi- 
ness and  had  ]wen  offered  the  presidency  of  another 
insurance  com])any  shortly  prior  to  his  death  (R. 
551).  He  was  a  vigorous  and  dynamic  man,  who  loved 
life  and  was  very  active  in  hunting,  fishing  and  in 
other  sports  (R.  381-382).  No  suicide  or  other  notes 
were  found.  There  was  no  evidence  of  any  statements 
to  members  of  his  family  or  others  indicating  suicidal 
intent  (R.  391).  All  witnesses  called  for  the  plaintiff 
and  Mr.  Masters,  insured's  assistant  manager,  called 
by  the  defendant,  testified  that  Mr.  Houston  had  never 
exhibited  any  tendencies  of  depression  or  melancholia, 
or  at  any  time  had  ever  talked  about  or  indicated 
that  he  might  take  his  own  life.  On  the  contrary,  they 
all  testified  that  he  was  the  type  of  man  that  loved 
life  and  enjoyed  living  thoroughly.* 


*For  the  convenience  of  the  Court,  the  portions  of  the  transcript 
of  testimony  of  each  of  these  witnesses  with  respect  to  insured's 
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In  his  application  for  insurance  Mr.  Houston  had 
answered  the  printed  questions  concerning  his  drink- 
ing lia])its,  as  follows: 

Question  Answer 

6-a     To   what    extent    do  Yes,  socially  only 

you  use  alcoholic  occasionally, 

stimulants  ? 

6-b     Have  you  ever  used  No. 

them  to  excess? 

Appellant's  evidence  in  support  of  its  defense  of 
fraudulent  misrei)resentation  in  this  respect  consisted 
of  the  testimony  of  a  waitress  in  a  Lakeview,  Oregon 
cafe  who  stated  that  on  two  or  three  occasions  in 
October,  1953,  she  had  observed  Mr.  Houston  in  the 
cafe  and  that  he  apparently  had  had  a  considerable 
amount  to  drink  and  was  intoxicated  (R.  213-14)^ 
and  of  the  testimony  of  Virginia  Wilkerson,  daughter 
of  a  close  friend  of  Mr.  Houston.  She  testified  that 
she  couldn't  say  how  much  Mr.  Houston  had  to  drink 
as  a  general  rule  when  he  was  in  Lakeview  without 
his  wife  (R.  254)  and  that  he  had  been  under  the  in- 


disposition and  lack  of  tendencies  of  depression  or  melancholia  is 
set  forth  in  Appendix  A. 

^This  testimony  was  admitted  over  appellee's  objection  that  evi- 
dence of  actions  in  October,  1953,  after  the  date  of  the  application 
are  not  admissible  on  the  issne  of  misrepresentation  in  the  applic<i- 
tion.  As  bearinor  on  the  credibility  of  this  witness,  it  should  be 
noted  that  she  also  testified  that  she  saw  Mr.  Houston  wearing  a 
coonskin  cap  (R.  211)  and  yet  appellant's  other  witness,  Virginia 
Wilkerson,  who  had  seen  Mr.  Houston  whenever  he  came  to  Lake- 
view  over  a  period  of  ten  years  (R.  250)  testified  that  she  had 
never  seen  him  wear  a  coouskin  cap  (R.  323-4).  Other  witnesses 
who  saw  him  frequently  in  Lakeview  stated  he  had  never  worn 
such  headpiece  (R.  471  and  R.  565). 


fluence  of  alcohol  a  great  deal  of  the  time  (R.  257)- 
This  same  witness  further  testified  that  her  knowledge 
of  his  drinking  habits  was  confined  to  his  visits  to 
Lakeview  which  occurred  not  more  than  four  or  five 
times  a  year  (R.  260-261)  ;  that  her  testimony  to  the 
effect  that  on  occasions  he  might  have  more  than  four 
highballs  referred  to  periods  of  possibly  six  hours 
after  a  day  of  hunting  (R.  269)  and  that  the  occa- 
sions on  which  she  saw  him  drinking  were  social  oc- 
casions (R.  318-319).  The  assistant  manager  to  Mr. 
Houston,  Mr.  Masters,  called  as  a  witness  by  appellant 
testified  that  he  lunched  with  Mr.  Houston  approx- 
imately once  every  two  weeks,  that  on  some  occasions 
he  would  have  several  cocktails  before  lunch  and  that 
at  dinners  which  the  witness  attended  with  Mr.  Hous- 
ton he  would  have  two  (u*  three  drinks  prior  to  dinner 
and  very  seldom  four  (R.  169-170).  Mr.  Masters  fur- 
ther stated  that  he  had  never  seen  the  insured  intox- 
icated or  never  in  a  condition  as  a  result  of  drinking 
where  he  was  unable  to  handle  himself  (R.  185).  Mr. 
Youngers,  an  employee  of  Mr.  Houston's  company, 
called  by  ai)pellant  testified  to  the  same  effect  (R. 
154-155). 

Appellee  ])roduced  the  insured's  wife  and  two 
daughters,  friends  and  business  associates  who  knew 
him  well  over  a  period  of  years,  including  three  at- 
torneys, hunting  companions,  his  personal  secretary 
and  a  son-in-law,  each  of  whom  testified  without  ex- 
eei^tion  that  during  the  period  each  had  known  him 


^This  testimony  is  directly  eontradieted  by  that  of  the  witness' 
father,  Harry  A."  Utley  (R.  567,  App.  pp.  xv-xvi). 
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they  had  never  known  the  insured  to  l)e  intoxicated 
or  under  the  influence  of  alcohol  without  full  posses- 
sion of  all  his  mental  and  physical  faculties.^ 

The  trial  Court  stated  in  its  memorandum  o^nnion 
that  it  could  not  conclude  that  "defendant  insurance 
company  has  shown  by  a  preponderance  of  the  evi- 
dence that  insured  committed  suicide"  (R.  52)  nor 
that  "the  insured's  use  of  alcohol  was  proven  to  be 
excessive  or  unusual  so  that  it  can  be  said  that  he 
misrepresented  the  facts  in  answering  the  general 
questions  jiropounded  to  him  in  the  application"  (R. 
42).  The  trial  Court  accordingly  entered  findings  that 
Mr.  Houston's  death  was  not  the  result  of  suicide  but 
was  accidental  (R.  75)  and  that  his  use  of  alcohol 
was  neither  excessive  nor  unusual  and  that  his 
answers  in  the  insurance  application  did  not  consti- 
tute a  material  or  any  misrepresentation  (R.  75-76). 


QUESTIONS  PRESENTED. 

1.  Has  the  trial  Court  correctly  determined  that 
a])pellant  insurance  company  failed  to  sustain  its  af- 
firmative defense  that  insured's  death  was  suicidal? 

2.  Has  the  trial  Court  correctly  determined  that 
ap])('llant  insurance  company  failed  to  sustain  its  af- 
firmative defense  that  insured  in  the  application  for 
insurance  made  fraudulent  misrei)resentations  con- 
cerning his  habits  in  the  use  of  intoxicating  liquor? 


^For  the  convenience  of  the  Court,  the  portions  of  the  transcript 
of  testimony  of  each  of  these  witnesses  with  respect  to  Mr.  Hous- 
ton's drinking  habits  is  set  forth  in  Appendix  B. 
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3.  Has  the  trial  Court  correctly  determined  that 
plaintiff  is  entitled  to  interest  from  the  date  of  re- 
ceipt of  proof  of  death? 


SUMMARY  OF  ARGUMENT. 
Under  applicable  law  and  the  terms  of  the  policy 
in  question,  appellant  had  the  burden  of  proof  upon 
each  of  its  two  defenses  that  insured  had  committed 
suicide  and  that  he  had  fraudulently  misrepresented 
his  drinking  habits  in  the  api)lication  for  insurance. 
The  trial  Court  having  found  that  neither  defense  was 
established  hy  appellant,  the  i^rincipal  question  here 
presented  is  whether  there  is  adequate  evidence  to 
support  the  Court's  findings.  Since  the  questions  of 
suicide  and  of  fraudulent  misrepresentation  are  both 
questions  of  fact,  the  further  issue  is  presented 
whether  on  the  whole  record  suicide  or  fraudulent 
misrepresentation  is  so  clearly  shown  as  to  require 
reversal  of  the  trial  Court  as  a  matter  of  law. 

On  the  suicide  issue,  api)el]ant  bases  its  appeal 
ui)on  the  ])roposition  that  the  so-called  physical  facts 
"present  a  theory  of  suicide"  (App,  Br.  34)  and  are 
inconsistent  with  any  reasonable  hypothesis  of  acci- 
dent. In  substance  it  is  asserted  that  the  mere  fact 
insured  was  shot  through  the  chest  area  while  stooped 
in  the  basement  of  his  home  compels  a  conclusion  of 
suicidal  death.  In  so  arguing  appellant  disregards  en- 
tirely the  presum])tion  against  suicide  and  the  fact 
that  such  ])resumption  is  itself  evidence  to  be  con- 
sidered by  the  trier  of  fact.   Moreover,  the  inferences 
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which  appellant  draws  from  the  established  facts  in 
order  to  support  its  suicide  theory  are  not  the  only 
reasonably  permissible  inferences  and  it  is  not  correct 
that  the  physical  facts  are  wholly  inconsistent  with  a 
theory  of  accident.  The  time  of  the  shooting,  its  oc- 
currence in  insured's  home  with  other  members  of 
his  family  present,  the  fact  that  insured  struggled 
more  than  15  feet  after  the  shooting,  and  the  uncon- 
troverted  fact  that  the  gun  could  be  fired  l)y  means 
other  than  intentionally  pulling  the  trigger  are  all 
consistent  with  accident  and  inconsistent  with  suicide. 
Tn  addition,  all  the  other  surrounding  facts  and  cir- 
cumstances, the  family,  business  and  financial  position 
of  insured,  his  temperament,  character  and  good 
health,  and  particularly^  the  absence  of  any  motive  or 
reason  for  intentional  self-destruction  all  strongly 
support  the  trial  Court's  finding  of  accidental  death 
and  negative  any  theory  of  suicide,  wholly  apart  from 
the  presumption  against  suicide.  Thus,  not  only  has 
appellant  failed  to  meet  its  burden  of  establishing 
suicide  but  the  e^ddence  clearly  supports  the  trial 
Court's  finding  that  the  insured's  death  Avas  acci- 
dental. 

On  the  issue  of  fraudulent  misrepresentation,  ap- 
])ellant  relies  on  references  to  one  or  more  so-called 
drinking  episodes  in  Lakeview,  Oregon,  as  establish- 
ing that  the  insured  was  an  habitual  drunkard,  who 
falsely  represented  to  appellant  in  his  a])plication  that 
he  drank  socially  and  occasionally  and  was  not  an 
excessive  user  of  alcoholic  stimulants.  A])pellant's 
testimony    concerning    insured's    drinking   habits    in 


13 

Lakeview  x^rior  to  the  time  of  the  application  was 
contradicted  by  witnesses  for  appellee  who  regularly 
associated  with  insured  there  over  a  period  of  years. 
Appellee  produced  members  of  the  family,  social  and 
business  friends  all  of  whom  knew  the  insured  well 
over  periods  of  years  and  all  of  whom  testified  that 
he  was  not  an  excessive  drinker  and  that  they  had 
never  seen  the  insured  under  the  influence  of  alcohol. 
All  the  evidence  in  the  case  supports  the  trial  Court's 
conclusion  that  there  was  no  evidence  of  drinking 
habits  contrary  to  those  indicated  by  insured  in  his 
application  and  that  no  misrepresentation  of  any  sort 
was  established. 

The  Court's  rulings  with  respect  to  the  admission 
and  exclusion  of  evidence  were  obviously  correct  and 
in  any  event  in  no  sense  prejudicial  to  appellant  or 
its  theory  of  the  case.  The  trial  Court  correctly  al- 
lowed interest  on  the  amount  due  from  the  date  proof 
of  loss  was  received  by  appellant.  For  all  the  fore- 
going reasons  the  judgment  should  be  affirmed. 


ARGUMENT. 

I.  THE  TRIAL  COURT'S  FINDING  THAT  INSURED'S  DEATH 
WAS  NOT  THE  RESULT  OF  SUICIDE  IS  AMPLY  SUPPORTED 
BY  THE  EVIDENCE. 

A.  The  trial  Court  correctly  defined  appellant's  burden  to 
prove  the  affirmative  defense  of  suicide  by  a  preponderance 
of  the  evidence. 

There  can  be  no  question  under  the  authorities  that 

the  insurance  company  had  the  burden  of  establish- 
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ing  its  affirmative  defense  of  suicide/  This  is  the 
general  rule  in  California  and  other  jurisdictions. 

28  Cal.  Jur.  2d  370,  Insurance  Sec.  599 ; 

29  Am.  Jur.  1085,  Insurance  Sec.  1445. 

The  test  to  be  a|)plied  both  upon  trial  and  a])])eal  is 
set  forth  in  the  California  case''  of  Beers  v.  California 
State  Life  Ins.  Co.,  87  Cal.  App.  440,  as  follows: 

''It  must  be  borne  in  mind  that  the  defendant 
entered  the  trial  charged  with  the  burden  of 
overthrowing  the  presumption  that  the  deceased 
was  sane  and  that  her  death  was  not  suicidal  but 
from  a  natural  cause.  (Code  Civ.  Proc,  sec. 
1963,  subd.  28;  Jenkin  v.  Pacific  Mutual  Life 
Ins.  Co.,  131  Cal.  121  [63  Pac.  180] ;  Dennis  v. 
Union  Mutual  L.  Ins.  Co.,  84  Cal.  572  [24  Pac. 
120] ;  21  Cor.  Jur.,  sec.  35,  p.  95.)    It  rested  upon 


^The  defense  is  founded  upon  a  provision  of  the  insurance  policy 
that  "During  the  first  two  years  from  the  date  of  issuance  of  the 
policy  suicide  (whether  insured  be  sane  or  insane)  is  a  risk  not 
assumed  under  this  policy."  This  situation  should  be  sharply  dis- 
tinguished from  those  cases  where  plaintiff  seeks  recovery  under 
an  accident  insurance  policy  or  under  a  double  indemnity  provi- 
sion where  the  policy  generally  provides  for  an  amount  pa^^able  in 
the  event  the  insured  died  by  accidental  and  not  intentional  means. 
In  these  situations  some  of  the  cases  indicate  that  the  plaintiff  is 
bound  to  establish  as  a  part  of  its  prima  facie  case  that  the  death 
was  accidental  within  the  terms  of  the  particular  provision.  That 
however,  is  not  the  situation  presented  in  this  case  under  the  par- 
ticular policy  in  question.  Here,  plaintiff  made  out  a  prima  facie 
case  ])y  establishing  the  policy  and  the  fact  of  death  which  is  not 
controverted.  Defendant  must  show  that  the  death  comes  within 
the  exception,  i.e.,  that  the  death  was  suicide  (see  28  Cal.  Jur.  2d 
367-370). 

■''On  matters  relating  to  burden  of  proof,  presumptions  and 
weight  of  evidence,  Federal  Courts,  under  the  doctrine  of  Erie  E. 
Co.  V.  Tonipki7is,  304  U.S.  64,  follow  the  rule  of  decision  of  state 
courts  of  the  state  in  which  the  Federal  Court  sits.  Occidental 
Life  In.f.  Co.  v.  Thomas,  1939,  9  Cir.,  107  F.  (2d)  876:  Equitable 
Life  Assur.  Soc.  v.  MacDonald,  1938,  9  Cir.,  96  F.  (2d)  437  (cert, 
den.  305  U.S.  624)  ;  Anno.  128  A.L.R.  405,  54  Am.  Jur.  970,  982. 
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the  defendant  to  overcome  said  presumption,  or, 
in  other  words,  to  support  the  affirmative  defense 
of  suicide  'by  a  preponderance  of  clear  and  satis- 
factory eA'idence,  direct  or  circumstantial.'  (37 
Cor.  Jur.,  sec.  443,  p.  640,  and  cases  cited  in  the 
footnotes  and  also  the  above-named  cases.)  And 
whether  the  defendant  introduced  sufficient  satis- 
factory proof  to  overcome  that  presumption  or  to 
sustain  that  defense  was  a  question  to  be  solved 
by  the  jury,  with  whose  conclusion  we  are  not 
privileged,  legally,  to  interfere,  unless  the  evi- 
dence of  suicide  is  upon  its  face  obviously  such 
as  to  compel  us  to  hold  that  no  other  inference 
])ut  that  of  intentional  self-destruction  may  rea- 
sonably be  drawn.  *  *  *" 

It  is  the  established  rule  in  California  that  the  ])re- 
sumption  against  suicide  is  itself  evidence,  (Byers  v. 
Pacific  Mutual  Life  Ins.  Co.,  133  Cal.  App.  632,  637) « 
which  will  stand  for  the  fact  it  represents,  i.e.  that 
death  was  not  intentionally  self-inflicted,  until  in  the 
mind  of  the  trier  of  fact,  it  is  overcome  by  clear  and 
satisfactory  evidence. 

Beers  v.  Calif ornia  State  Life  Ins.  Co.,  supra. 

Where  circumstantial  evidence  is  relied  upon  to 
show  suicide,  the  circumstances  must  exclude  with 
reasonable  certainty  any  hypothesis  of  death  by  acci- 
dent. Thus,  in  Prudential  Insurance  Co.  of  America 
V.  Baciocco  (1929,  9  Cir.)  29  F.  (2d)  966,  the  Court 
said: 


6 And  see  Smellie  v.  Southern  Pacific  Co.,  212  Cal.  540;  Speck  v. 
Sarver,  20  Cal.  (2d)  585;  Everett  v.  Strmdard  Accident  Ins.  Co., 
45  Cal.  App.  332,  339. 
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''It  is  not  controverted  that  death  by  drowning 
is  a  death  by  external  and  violent  means  within 
the  terms  of  the  policy,  nor  is  it  qnestioned  that 
in  cases  of  this  character  where  such  a  death  is 
shown  there  is  a  ])resumption  against  the  theory 
of  suicide.  MetropoUtmi  Life  Ins.  Co.  v.  Broyer 
(CCA.)  20  F.  (2d)  818.  It  is  also  conceded  that 
by  reason  of  this  presumption  appellant  had  the 
burden  of  proving  the  contrary,  and  that  where, 
as  here,  evidence  of  self-destruction  is  circum- 
stantial, the  insurance  company  must  fail  'unless 
the  circumstances  exclude  with  reasonable  cer- 
tainty any  hypothesis  of  death  by  accident,  or  by 
the  act  of  another.'  Tabor  v.  Mutual  Life  Ins. 
Co.  (CCA.)  13  F.  (2d)  765,  769. 

"We  cannot  say  that  the  court  below  erred  in 
holding  that  the  circumstances  fail  to  measure  up 
to  this  requirement.  *  *  *  From  a  consideration 
of  the  entire  record,  we  are  of  the  opinion  that 
the  manner  of  the  insured's  death  is  an  unsolved 
mystery,  and  that  we  Avould  not  be  warranted  in 
disturbing  the  finding  of  the  lower  court. 

"The  judgment  is  therefore  affirmed." 

Other  authorities  to  the  effect  that  it  is  not  proper 
to  find  that  a  death  was  suicidal  as  a  matter  of  law 
unless  all  the  facts  and  circumstances  exclude  with 
reasonable  certainty  any  hypothesis  of  death  by  acci- 
dent are: 

Wilkiyison  v.  Standard  Accident  Ins.  Co.,  180 

Cal.  252; 
Beers  v.  California  State  Life  Ins.  Co.,  87  Cal. 

App.  440 ; 
Brooks  V.  Metropolitan  Life  Insurance  Co.,  27 
Cal.  (2d)  305. 
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See  also: 

Jenkin  v.  Pacific  Mut.  Life  Im.  Co.,  131  Cal. 
121. 

The  facts  and  circumstances  involved  in  each  of 
these  cases  are  summarized  below'  by  way  of  illustra- 
tion of  the  application  of  the  rule  and  for  comparison 
with  the  facts  of  this  case. 

The  trial  Court  in  this  case  was  aware  of  and  re- 
ferred in  its  opinion  to  the  foregoing  rules.  It  noted 
that  the  defendant  had  the  burden  of  establishins:  the 


''Prudential  Ins.  Co.  of  Avierica  v.  Baciocco,  supra,  was  an  action 
on  a  policy  providing'  for  double  indemnity  in  case  of  accidental 
death  and  also  providing  that  in  case  of  death  by  suicide  within  a 
year  from  issuance  of  the  policy  the  liability  of  the  insurer  should 
not  exceed  the  amount  of  premiums  paid.  Plaintiff  and  deceased 
were  partners  and  each  had  taken  out  policies  of  life  insurance  on 
the  other.  Deceased  was  twenty -nine  years  old,  had  a  wife  and  two 
children.  The  Court  found  that  he  was  an  industrious,  temperate 
man.  Defendant  produced  evidence  tending-  to  show  that  for  some 
time  prior  to  his  death  deceased  had  maintained  unduly  intimate 
relations  with  a  woman  other  than  his  wife  and  that  he  was  in  a 
measure  responsible  for  the  dissipation  of  the  assets  of  the  business 
in  which  he  and  his  partner  were  engaged.  After  an  evening-  spent 
with  the  woman  in  question  he  was  not  seen  after  about  2  :nO  A.M. 
until  the  following  morning  his  body  was  found  lying  on  the  beach 
below  the  Cliff  House  where  it  had  apparently  l)een  cast  by  the 
sea.  The  svirgeon  who  made  the  autopsy  was  of  the  opinion  that 
death  was  from  drowning.  The  trial  Court  found  that  the  death 
was  accidental  and  as  noted  the  Appellate  Court  affirmed  the 
judgment. 

Wilkinson  v.  Standard  Accident  In^iurance  Company,  supra, 
was  an  action  on  a  i^olicy  for  accidental  death.  Defendant  ap- 
pealed from  a  judgment  in  plaintiff's  favor  contending  there  was 
no  evidence  to  support  a  theory  of  accident.  Insured  was  found 
dead  in  his  bedroom  by  his  wife  who  had  heard  the  report  of  a 
revolver.  The  body  was  found  in  front  of  a  wash  bowl  with  a 
bullet  in  the  forehead.  There  were  no  powder  marks  or  burns  on 
the  face.  A  revolver  lay  near  his  knee  about  three  feet  from  his 
right  hand.  There  was  a  nick  on  the  edge  of  the  wa.sh  bowl  as  if 
some  hard  object  had  fallen  and  had  chipped  and  discolored  the 
surface,  which  was  not  there  before  the  accident.  A  firearms  ex- 
pert testified  that  the  revolver  could  have  been  discharged  by  a 
blow  on  the  hammer,  and  that  it  was  light  on  the  trigger.    One  of 
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affirmative  defense  of  suicide,  citing  Beers  v.  Cali- 
fornia State  Life  Ins.  Co.,  supra,  (R.  43).  It  further 
pointed  out  that  if  the  evidence  presented  spelled  out 
but  one  conclusion,  namely  suicide,  the  question  of 
burden  of  proof  should  not  be  permitted  to  obscure 
the  real  issue,  but  that  where  as  here  the  evidence  has 
left  the  Court  with  the  definite  view  that  the  shooting 
may  have  been  the  result  of  accident,  the  burden  of 
proof  does  have  significant  importance   (R.  46).    To 

defendant's  witnesses  testified  to  liaving  seen  the  insured  on  the 
evening-  of  the  shooting  and  that  he  did  not  seem  to  have  full  con- 
trol of  himself.  This  testimony  was  contradicted  ])y  plaintiff.  No 
motive  for  suicide  was  sliown  and  the  evidence  shows  without  con- 
ftiet,  that  insured  was  a  man  of  hai)py  disposition,  that  he  was  free 
from  domestic  or  business  troubles,  and  that  he  was  cheerful  and 
in  excellent  health  up  to  the  time  of  his  death.  The  Appellate 
Court  in  rejecting  the  contention  of  defendant  that  the  circum- 
stances compelled  the  conclusions  that  the  decedent  committed 
suicide,  stated  that  it  is  neither  inherently  incredible  nor  altogether 
impossible  that  he  could  have  been  accidentally  shot  and  concluded 
that  it  was  not  justified  in  holding  as  a  matter  of  law,  that,  under 
all  the  circumstances  and  the  possible  inferences  to  ])e  drawn  there- 
from, the  evidence  adduced  upon  the  wliole  case  is  not  sufficient  to 
support  the  findings  of  the  jury  implied  from  their  verdict,  that 
the  death  of  the  deceased  was  due  to  accident  and  not  to  suicide. 

Becrti  V.  California  State  Life  Ins.  Co.,  supra,  was  an  action  on 
an  insurance  policy  in  which  a  verdict  was  returned  in  favor  of 
])laintiff.  Defendant  appealed  upon  the  ground,  among  others, 
that  the  verdict  was  not  supported  by  the  evidence.  The  policy 
contained  the  usual  clause  exem])ting  the  risk  of  suicide  occurring 
within  a  year  from  the  date  of  the  policy  and  defendant  contended 
that  the  insured  had  committed  suicide  by  taking  and  swallowing 
strychnine.  The  Appellate  Court  noted  that  the  single  question 
submitted  to  the  juiy  was  whether  the  poison  was  self  administered 
with  suicidal  intent,  and,  the  jury  having  returned  a  verdict  nega- 
tiving the  suicide  theory,  whether  the  Appellate  Court  is  required 
to  hold  as  a  matter  of  law  that  the  jury's  verdict  is  without  suflfi- 
cient  support  in  the  evidence.  The  evidence  was  entirely  circum- 
stantial. The  insured  resided  with  a  sister  and  was  attending  part- 
time  high  school.  About  a  week  before  her  death  she  had  purchased 
at  a  drug  store  a  bottle  containing  one-half  ounce  strychnine  sul- 
phates which  she  had  charged  to  her  personal  account  and  which 
she  told  the  druggist  she  wanted  for  the  purpose  of  destroying 
rats.  On  the  evening  preceding  her  death,  she  had  attended  the 
movies  with  friends,  following  which  they  went  to  a  tamale  parlor 
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suggest,  as  does  appellant,  that  the  trial  Court  mis- 
apprehended the  law  (Appellant's  Brief  32,  34)  is  a 
gross  distortion  of  the  record  and  the  trial  Court's 
opinion. 

Appellant  argues  that  its  ''burden  was  merely  to 
])roduce  evidence  which  would  lead  reasonably  to  the 
conclusion  that  the  deceased  committed  suicide,  re- 
gardless of  any  other  theories  that  might  be  posed 
by  the  evidence".  (App.  Br.  32).   The  mere  statement 

for  refreshments.  She  returned  to  her  sister's  home  and  upon  her 
sister's  arrival  somewhat  thereafter,  she  stated  that  she  had  had  a 
wonderful  time.  A  short  time  after  they  had  all  retired,  the  de- 
eea.sed  exclaimed  in  a  loud  voice  that  she  was  very  sick.  The  Ap- 
pellate Court,  after  exhaustively  reviewing  all  of  the  evidence, 
stated  that  insured's  death  involved  a  mystery  not  satisfactorily 
solved  by  the  evidence.  It  conceded  that  the  circumstances  stressed 
by  defendant  were  indicative  of  a  designed,  self-administered 
death,  and  would  have  supported  a  jury's  determination  of  suicide, 
but  these  circumstances  are  not  upon  their  face  conclusive  as 
against  other  circumstances  which  tend  to  sustain  the  assumption 
that  her  death  was  not  intentionally  self  inflicted.  The  Court  noted 
that  the  circumstances  tending  to  support  each  theory  were  sub- 
stantially equal  in  probative  force  and  that  therefore  it  was  of  ex- 
ceptional importance  that  there  was  an  entire  absence  of  motive  in 
the  deceased  having  purposely  or  intentionally  taken  her  life.  The 
Appellate  Court  affirmed  the  judgment,  concluding  that  the  evi- 
dence is  of  a  character  which  precludes  determining  as  a  mattei' 
of  law  that  the  defendant  succeeded  in  overcoming  the  presumi> 
tions  that  the  death  of  the  deceased  was  not  purposely  self-inflicted. 
Brooks  V.  Metropolitan  Life  Insurance  Company,  supra,  was  an 
action  on  an  accident  insurance  ])olicy  which  expressly  precluded 
recovery  in  ease  of  suicide.  The  jury  returned  a  verdict  in  favor 
of  defendant  and  the  trial  Court  granted  plaintiff  a  new  trial  on 
the  ground  of  insufficiency  of  the  evidence.  The  insured  died  in  a 
fire  which  started  in  his  bedroom.  There  were  no  eyewitnesses.  Two 
years  prior  to  his  death  he  had  undergone  an  operation  for  cancer, 
and  during  the  months  preceding  his  death  he  spent  most  of  his 
time  in  bed  and  was  attended  by  day  and  night  nurses.  On  the 
morning  of  the  fire  he  was  lying  in  his  bed  when  the  night  nurse 
left.  A  large  pile  of  newspapers  were  on  top  of  the  bed  within  easy 
reach.  There  was  a  bottle  of  rublung  alcohol  on  a  dresser  in  the 
corner  of  the  room.  A  portable  gas  stove  was  left  burning  when 
the  night  nurse  went  off  duty.  It  was  apparently  located  between 
the  bed  and  a  nearby  cot.  The  insured  was  found  dead  on  the  cot, 
the  lower  portion  of  his  body  being  badly  burned.    There  were 
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of  appellant's  proposition  nut  only  offends  common 
sense,  but  it  is  clearly  contrary  to  established  law  as 
disclosed  by  the  foregoing  authorities.  Appellant  as- 
serts that  proof  of  a  motive  for  suicide  was  not  essen- 
tial to  its  case^  and  seems  to  imj)ly  that  the  trial  Court 

burned  newspapers  on  the  cot  and  ashes  of  burned  newspapers  on 
the  floor.  A  portion  of  the  bed  was  also  burned.  The  Appellate 
Court  observed  that  there  was  conflict  in  the  testimony  as  to  the 
physical  factors  and  that  conflicting  inferences  could  be  deduced 
from  the  facts  proved.  The  Court  concluded  it  could  not  say,  as  a 
matter  of  law,  that  the  evidence  compelled  a  conclusion  that  the 
death  was  suicidal.  The  order  granting  a  new  trial  was  accordingly 
affirmed. 

Jenkin  v.  Pacific  Miit.  Life  Ins.  Co.,  supra,  was  an  action  on  an 
accident  insurance  policy  which  required  claimant  to  establish  af- 
firmatively that  death  resulted  from  accident.  On  trial  before  the 
Court,  without  a  jury,  judgment  was  for  defendant  and  plaintitt' 
appealed  contending  that  the  evidence  was  insufficient  to  support 
the  trial  Court's  finding  that  the  insured  did  not  die  of  accidental 
injury.  The  e\'idence  without  conflict  showed  that  the  insured  died 
of  a  gunshot  wound  received  two  days  before  his  death ;  that  a 
bullet  entered  the  body  in  the  front  between  the  sixth  and  seventh 
ribs.  No  one  was  present  at  the  time  he  received  the  injuiy.  His 
statements  to  the  physician  as  to  how  he  was  wounded  were  stricken 
out  on  motion  of  defendant.  The  Appellate  Court  noted  that  the 
only  evidence  from  which  to  determine  whether  the  wound  was 
inflicted  accidentally  or  purposely  is  the  nature  and  character  of 
the  wound  itself.  The  Court  noted  that  the  burden  was  on  plaintiff' 
by  the  terms  of  the  contract  to  show  that  the  wound  was  inflicted 
accidentally,  but  that  it  was  not  necessary  that  he  should  produce 
direct  testimony  of  eyewitnesses.  The  Court  also  noted  that  it  is 
contrary  to  the  general  conduct  of  sane  men  to  take  their  own  lives 
and  that  all  the  presumptions  are  in  favor  of  sanity  and  against 
crime,  that  it  will  not  be  presumed  that  the  in.sured  purposely  took 
his  own  life  nor  that  he  was  murdered  and  that  death  must  be  at- 
tributed to  accidental  causes.  It  was  held  that  the  finding  com- 
plained of  is  contran-  to  the  evidence  and  the  judgment  was 
reversed. 

^The  fragmentary  quotation  from  Beers  i\  Californui  State  Life 
Ins.  Co.,  supra  (App.  Br.  33).  is  misleading.  The  entire  sentence 
from  which  it  is  extracted  is  set  forth  in  the  trial  Court's  opinion 
fR.  51-52)  as  follows:  "As  is  true  in  its  application  to  the  proof  of 
the  commission  of  crime,  particularly  in  the  proof  of  the  crime  of 
murder,  the  rule  is  that,  while  the  proof  of  motive  is  not  indis- 
pensable, yet  the  presence  or  absence  of  motive  is  a  circumstance 
going  to  the  question  of  the  quality  of  the  act  under  inquiry." 
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found  against  the  defense  of  suicide  solely  because 
no  motive  was  established.  Such  suggestion  is  com- 
pletely unwarranted.  A  fair  reading  of  the  trial 
Court's  opinion  discloses  that  it  considered  the  ab- 
sence of  motive  as  only  one  of  numerous  factors  cor- 
rectly bearing  on  the  quality  of  the  act  under  inquiry. 

It  is  apparent,  therefore,  that  in  order  to  establish 
the  apirmative  defense  of  suicide  it  was  necessary  for 
ap])ellant  to  overcome  the  presumption  against  suicide 
by  a  preponderance  of  clear  and  satisfactory  evidence, 
and,  where,  as  here,  the  evidence  is  circumstantial, 
the  circumstances  must  exclude  with  reasonable  cer- 
tainty any  hypothesis  of  death  by  accident.  This  is 
obviously  the  rule  adopted  by  the  trial  Court.  A  mere 
theory  of  suicide  is  not  enough.  Moreover,  upon  ap- 
pellate review,  the  trial  Court's  determination  against 
suicide  is  overcome  and  suicide  as  a  matter  of  law 
can  be  said  to  exist  only  when  the  evidence  is  such 
that  no  other  inference  but  that  of  intentional  self- 
destruction  may  reasonably  be  drawn. 

B.     The  evidence  relied  upon  to  establish  suicide  is  insufficient  to 
accomplish  that  purpose. 

Ap])ellant  asserts  and  reasserts  throughout  its  brief 
that  the  physical  facts  are  consistent  only  with  sui- 
cide and  inconsistent  with  accident.  Its  suicide  theory 
is  predicated  u])on  the  facts  that  the  wound  was  sus- 
tained in  the  chest  while  insured  was  bent  over  hori- 
zontal to  the  floor  with  his  chest  close  to  the  muzzle 
of  the  upright  gun  and  with  only  one  cartridge  in 
the  gun.  From  this  ai)pellant  argues  that  a  finding 
of  suicide  must  irresistibly  follow. 
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It  should  be  noted  at  the  outset  that  in  order  to 
reach  a  conchision  of  suicide  from  these  facts  it  is 
necessary  for  appellant  to  indulge  in  a  series  of  in- 
ferences. Appellant  must  infer  for  example  that  Mr. 
Houston  knew  that  this  particular  gun  Avas  loaded 
and  that  the  cartridge  was  in  position  to  be  fired  or 
that  he  deliberately  loaded  and  cocked  the  gun.  Ap- 
pellant must  infer  that  insured  deliberately  placed 
the  gun  on  the  floor,  muzzle  up,  and  in  a  confined 
area  assumed  an  unnatural,  awkward  and  cramped 
position.  And  appellant  must  infer  that  insured  de- 
liberately placed  his  finger  upon  the  trigger  and 
pulled  it,  intending  thereby  to  cause  his  own  self- 
destruction.  Without  these  inferences  appellant  can- 
]iot  reach  its  conclusion  of  suicide.  The  mere  physical 
facts  themselves  present  no  theory  whatsoever. 

It  may  fairly  be  asked  whether  these  inferences  are 
reasonable  under  all  the  circumstances  and  whether 
they  are  the  only  reasonably  permissible  inferences. 
Obviously  the  trial  Coui't  thought  otherwise  for  it 
stated  in  its  opinion:  "The  x)osition  of  the  gun  and 
body  appears  equally  consistent  with  the  theory  of 
accident  to  this  Court."  (R.  49).  And:  ''The  physical 
facts  do  not  spell  out  a  clear  case  of  suicide.  There 
is  room  for  speculation  as  to  how  the  shooting  actu- 
ally took  place".  (R.  52).  The  fact  is  that  appel- 
lant's suicide  theory  does  not  withstand  analysis. 

The  trial  Court  however  carefully  considered  and 
rejected  other  factors  which  had  been  urged  as  sup- 
porting a])])ellant's  suicide  theory.  In  response  to  the 
suggestion  that  insured's  wife  had  originally  told  the 
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police  officer  that  her  husband  had  periods  of  depres- 
sion, the  trial  Court  correctly  recalled  the  record  that 
in  the  same  breath  she  had  told  the  officers  that  her 
husband  had  been  in  fine  spirits  during  the  week-end 
(R.  50,  R.  114,  R.  408).  The  time  and  place  of  the 
shooting  do  not  compel  a  conclusion  of  suicide,  nor 
the  fact  that  Mr.  Houston  wasn't  then  planning-  any 
hunting  trips  and  that  he  was  usually  careful  with 
guns  (R.  50). 

As  the  trial  Court  notes,  the  foregoing  so-called 
physical  facts  are  all  that  supports  a  suicide  theory. 
The  facts  themselves  are  not  clear-cut  and  do  not 
constitute  a  preponderance  of  clear  and  satisfactory 
evidence  of  suicide.  Nor  can  it  be  said  that  the  in- 
ferences reasonably  to  be  drawn  from  such  facts  are 
consistent  only  with  a  theory  of  intentional  self-de- 
struction and  wholly  inconsistent  with  the  conclusion 
of  accidental  death. 

With  the  excel )tion  of  the  case  of  Brotherhood  of 
Maintenance  of  Way  Employees  v.  Page,  123  S.W. 
(2d)  536,  the  cases  discussed  in  Appellant's  Brief 
(pj).  36-39),  as  illustrating  a  situation  where  suicide 
has  been  held  adequately  established  as  a  matter  of 
law,  were  all  considered  and  commented  upon  by  the 
trial  Court  in  its  o])inion.  The  trial  Court  concluded 
however  that  "The  cases  cited  by  defendant  all  have 
one  or  more  vital  differences  from  the  facts  and  cir- 
cumstances here  presented,  such  as  location  of  the 
wound,  kind  of  firearms  used,  and  particularly  state- 
ments indicating  suicidal  intent."  The  same  comment 
is  applicable  to  the  Brotherhood  of  Maintenance  of 
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Way  Employees  v.  Page,  supra,  which  involved  a 
pistol  shot  through  the  head,  where  the  insured  had 
been  out  of  work  for  more  than  a  year  because  of 
continued  sickness  and  on  the  day  of  his  death  was 
in  the  depths  of  utter  despair  on  account  of  his  phys- 
ical and  financial  condition.  None  of  the  authori- 
ties relied  upon  by  api:)ellant  are  sufficiently  close  to 
the  facts  of  this  case  to  constitute  authority  for  this 
Court  to  determine,  contrary  to  the  trial  Court's 
findings,  that  the  foregoing  facts  establish  suicide  as 
a  matter  of  law. 

C.    The  trial  Court  did  not  err  in  excluding  certain  evidence 
offered  by  appellant. 

Appellant  comi)lains  that  the  trial  Court  improp- 
erly excluded  evidence  offered  by  them  on  the  ques- 
tion of  motive.  The  excluded  evidence  consists  of  an 
insurance  adjuster's  report  and  a  hypothetical  ques- 
tion asked  of  one  Dr.  A.  E.  Bennett. 

Over  the  objection  of  appellee,  appellant  read  into 
the  record  the  report  of  J.  W.  Van  Doren,  an  insur- 
ance adjuster,  dated  October  22,  1953  (R.  237-246). 
Appellee  thereupon  made  a  motion  to  strike  the  re- 
port on  the  ground  that  it  was  incompetent,  irrele- 
vant, immaterial,  that  it  is  hearsay  as  to  Mr.  Houston 
and  the  plaintiff  in  the  case  and  it  was  shown  that 
Mr.  Houston  had  not  seen  the  report  or  had  any  con- 
versation with  anyone  about  it  either  before  or  after 
it  was  prepared  (R.  247-248),  which  motion  was 
granted  by  the  Court.  The  report  was  ai)parently 
offered  to  show  a  possible  motive  for  suicide,  consist- 
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ing  of  remorse.  It  is  insisted  that  the  report  itself 
is  somehow  indicative  of  Mr.  Houston's  state  of  mind. 
The  first  difficulty  with  this  argument  is  its  re- 
moteness in  point  of  time.  The  incident  involved  oc- 
curred October  19,  1953.  The  report  itself  is  dated 
October  22,  1953.  It  is  uncontradicted  in  the  record 
that  the  only  aftermath  of  the  incident  was  a  letter 
received  l)y  Mr.  Houston,  dated  November  9,  1953, 
which  was  turned  over  to  his  attorney,  who  dictated 
a  reply  on  November  10,  1953  (R.  578-580)  and  that 
no  other  communication  was  received  concerning  it 
(R.  582).  Obviously,  the  incident  of  October,  having 
been  laid  to  rest  as  far  as  Mr.  Houston  was  con- 
cerned early  in  November,  is  not  competent  evidence 
of  Mr.  Houston's  state  of  mind  on,  or  even  a  reasonable 
time  before,  his  death,  February  22,  1954.  Moreover, 
the  inference  that,  as  a  result  of  the  incident,  Mr. 
Houston  suffered  a  remorse  sufficient  to  cause  him  to 
deliberately  take  his  life  almost  immediately  upon 
awakening  on  February  22,  1954  is  under  the  circum- 
stances of  this  case  wholly  unwarranted  and  without 
any  support  whatsoever. 

Appellant  erroneously  asserts  that  an  agency  rela- 
tionship existed  between  Mr.  Houston  and  the  author 
of  the  rej)ort.  Mr.  Youngers,  upon  whom  appellant 
relies  in  this  respect,  testified  ex])licitly  that  the  morn- 
ing after  the  accident  Mr.  Houston  phoned  him  and 
asked  him  to  take  care  of  the  question  of  the  collision 
damage  to  his  automobile  and  "to  report  the  liability 
feature  of  the  case  to  the  London  Guaranty  Com- 
pany" (R.  146).   It  should  be  noted  the  report  itself 
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was  addressed  to  this  company  (R.  237)  which  in- 
sured Mr.  Houston's  company  for  comprehensive  li- 
ability coverage  and  from  whose  files  the  document  in 
question  was  produced  (R.  206).  This  evidence  estab- 
lishes that  the  adjuster  was  the  assent  of  the  lial)ility 
carrier  but  is  not  proof  of  any  agency  relationship 
between  Mr.  Houston  and  the  adjuster.^ 

Api)ellant  also  ol)jects  l)ecause  the  trial  Court  sus- 
tained appellee's  objection  to  the  hypothetical  ques- 
tion posed  to  Dr.  A.  E.  Bennett.  Appellee's  grounds 
for  objection  were  that  the  question  is  "compound, 
unintelligi])le,  assumes  facts  not  in  evidence,  calls  for 
the  conclusion  of  this  witness  which  is  not  subject 
to  expert  testimony,  that  there  is  no  showing  that 
this  doctor  ever  examined  Mr.  Houston  and  upon  the 
ground  that  it  is  not  proper  examination"  (R.  297). 
The  trial  Court  sustained  the  objection.^" 

The  rejected  hypothetical  question  (R.  295-6,  App. 
Br.  24-26)  obviously  assumed  facts  not  in  evidence. 
Among  these  are  reference  to  "several  known  press- 


^The  ease  of  Guherman  v.  Weiiier,  Consolidated  Hotels,  Inc.,  10 
Cal.  App.  (2d)  401,  cited  by  appellant  (App.  Br.  55)  for  the 
proposition  that  an  adjuster's  report  is  a  declaration  of  an  agent, 
admissil)le  in  evidence  agaii^st  the  adjuster's  principal,  does  not  in 
fact  support  that  contention.  The  case  holds,  as  is  set  forth  in 
headnote  3,  that  where  the  written  report  of  the  operator  of  a  motor 
vehicle  to  the  insurance  carrier  of  his  employer  was  made  at  his 
employer's  direction,  detailed  facts  of  the  accident  and  admitted 
that  he  was  engaged  upon  business  of  his  employer,  such  report, 
together  with  the  facts  stated  therein  was  competent  evidence,  ir- 
respective of  any  question  of  agency. 

i"Dr.  Bennett  was  however  permitted  to  testify  generally  con- 
cerning so-called  cyclothymic  personalities,  "individuals  who  are 
subject  to  mood  swings,  either  elation  or  depression,  that  go  beyond 
normal"  (R.  293)  and  that  15  to  20  per  cent  of  such  personalities 
end  up  as  suicides  (R.  304). 
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ing  debts"  "accustomed  to  having  alcoholic  drinks 
before  lunch  and  dinner"  "difference  in  demeanor  de- 
scribed as  a  Mekyll  and  Hyde'  transformation"  "un- 
der influence  of  alcohol  part  of  the  time"  "had 
periods  of  depression  and  recently  had  been  de- 
pressed, shortly  before  his  death."  This  in  itself  is 
enough  to  justify  the  objection.  58  Am.  Jur.  483,  Wit- 
nesses §  854;  19  Cah  Jur,  (2d)  30,  Evidence  §  301. 
Moreover,  the  entire  question  cannot  be  said  to  rep- 
resent fairly  the  evidence  in  the  case.  Even  if  the 
testimony  of  appellee's  witnesses  who  knew  insured 
well  over  periods  of  years  were  entirely  disregarded, 
the  statements  of  a  waitress  who  supposedly  saw  him 
on  three  occasions  and  of  a  police  officer  who  inter- 
rogated his  widow  immediately  after  the  shooting,  to- 
gether with  all  the  other  innuendoes  supplied  by  ap- 
pellant, do  not  su])port  the  characterization  of  Mr. 
Houston  as  an  abnormal,  emotionally  unbalanced  per- 
son. The  rejection  of  the  question  was  therefore  a 
wholly  proper  exercise  of  the  trial  Court's  sound  dis- 
cretion. 

19  Cal.  Jur.  (2d)  30,  Evidence  §  301; 

Travelers  Insurance  Co.  v.  Drake,  (1937,  9 
Cir.)  89  F.  2d  47,  50. 

See: 

People  V.  Wilson,  25  Cal.  (2d)  341,  348; 
Bickford  v.  Lawson,  27  Cal.  App.    (2d)   416, 
426. 

Assuming  without  conceding  tliat  the  trial  Court 
erred,  the  exclusion  is  obviously  not  prejudicial.  For 
an  affirmative  answer  would  have  established  nothing 
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more  than  Dr.  Bennett's  opinion  that  the  fictional 
individnal  described  is  a  suicidal  type.  This  opinion, 
like  any  other  expert  opinion,  would  not  have  been 
binding  on  the  trial  Court. 

19  Cal  Jur.  (2d)  37,  Evidence  §  309. 

Nor  does  the  assertion  that  an  individual  is  one  of  a 
group  prone  to  suicide  constitute  competent  evidence 
that  a  particular  individual  at  a  particular  time  did 
in  fact  intentionally  destroy  himself. 

The  whole  line  of  Dr.  Bennett's  testimony  is  en- 
tirely irrelevant  for  the  further  reason  that  there  is 
nothing  to  connect  the  generalized  composite  individ- 
ual described  by  him  as  x)rone  to  suicide  with  the  in- 
sured in  this  case.  See  Estate  of  Gould,  188  Cal.  353, 
356.  The  witness  never  examined  or  tested,  much  less 
even  saw  the  insured.  Appellant  cites  Smith  v.  Metro- 
politmi  Life  Ins.  Co.,  (111.)  47  N.E.  (2d)  330,  and 
McClelland  v.  Great  Soitthern  Life  Ins.  Co.,  220  S.W. 
(2d)  515,  for  the  proposition  that  expert  testimony 
of  medical  specialists  is  admissible  to  show  that 
an  insured  possessed  suicidal  tendencies.  In  both 
those  cases  however  the  medical  expert  had  examined 
or  treated  the  insured  prior  to  his  death.  In  the 
Smith  case,  which  appellant  quotes  extensively,  the 
trial  Court  had  permitted  Dr.  Brown  to  testify  that 
he  had  examined  the  insured  about  a  year  before  his 
death  but  on  grounds  of  remoteness  in  time  had  sus- 
tained objections  to  the  doctor  testifying  as  to  state- 
ments then  made  to  him  by  insured.  The  Appellate 
Court,  after  concluding  that  a  retrial  was  necessary 
l)ecause  of  an  erroneous  jury  instruction,  noted  that 
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the  migraine  headaches  of  which  insured  had  com- 
plained to  Dr.  Brown  continued  up  to  the  time  of  his 
death  and  stated: 

''The  purpose  of  the  proffered  evidence  was 
to  show  by  Smith's  own  statements,  as  related  to 
Dr.  Brown,  that  these  frequently  occurring-  head- 
aches brought  on  depressive  moods,  irritability 
and  restlessness,  which  he  sought  to  alleviate  by 
excessive  drinking,  and  which  affected  him  to 
such  an  extent  that  on  two  occasions  he  had  con- 
templated suicide,  and  thereby  lay  the  founda- 
tion for  Dr.  Brown's  opinion  that  Smith's  mi- 
graine was  associated  with  depressive  episodes, 
tyincal  in  phases  of  manic-depressive  psychosis, 
having  a  tendencv  toward  suicide  by  a  ]}atient  so 
afflicted."   (47  N.E.  (2d)  330,  333). 

Contrast  the  evidence  upon  which  Dr.  Brown  was  to 
])ase  his  expert  opinion  of  Smith's  possible  suicidal 
tendency  with  the  situation  in  the  present  case.  Sim- 
ilarly, in  the  McClelland  case,  the  evidence  disclosed 
that  the  insured  had  been  suffering  from  an  emotional 
illness  evidenced  by  fixed  depression,  was  imdergoing 
treatment  for  such  illness  and  was  to  return  for  elec- 
tro-shock treatments  the  day  following  his  death. 

Appellant  also  specifies  as  yn-ejudicial  error  the 
trial  Court's  ruling  excluding  the  portions  of  two  po- 
lice officers'  reports  which  contained  opinions  and  con- 
clusions concerning  the  cause  of  insured's  death. 
Prejudicial  error  is  also  claimed  in  the  trial  Court's 
ruling  striking  testimony  of  the  coroner  that  prior 
to  the  inquest  he  had  informed  appellee's  counsel  that 
he  (the  coroner)  had  reached  a  conclusion  as  to  the 
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cause  of  death  and  nothing  he  had  heard  at  the  in- 
quest had  changed  that  original  impression  (App.  Br. 
626-27).  AppeUant  argues  that  the  death  certificate 
and  verdict  of  the  Coroner's  Jury  were  irrelevant 
and  immaterial  and,  these  having  been  admitted  in 
evidence,  appellant  had  the  right  to  explain  the  cir- 
cumstances surrounding  the  making  of  the  verdict 
and  the  right  to  re])ut  the  opinions  impliedly  ex- 
pressed in  the  verdict.  If,  in  fact,  the  death  certifi- 
cate and  verdict  of  the  Coroner's  Jury  were  irrele- 
vant and  immaterial,  it  is  difficult  to  conceive  how 
appellant  could  have  been  prejudiced  by  a  refusal  of 
the  trial  Court  to  permit  rebuttal  testimony;  in  fact, 
counsel  for  appellant  admitted  on  the  trial  that  he 
wouldn't  be  prejudiced  by  the  admission  of  the  ver- 
dict^^   (R.  334). 

As  conceded  by  appellant,  the  death  certificate  and 
verdict  of  the  Coroner's  Jury  were,  under  the  author- 
ities, pro])erly  admissible,  not  as  appellant  contends 
for  the  purpose  of  supporting  the  testimony  of  ap- 
pellee's experts,  but  as  prima  facie  evidence  of  the 
facts  therein  stated.  Walther  v.  Mutual  Life  Ins.  Co., 
65  Cal.  417;  EJlenberf/er  v.  City  of  Oakland,  76  Cal. 
(:2d)  828,  835;  Bryson  v.  Manhart,  11  Cal.  App.  (2d) 
691  (cited  by  appellant).  The  fact  thus  established 
was  that  the  Coroner's  Jury  could  not  determine 
whether  the  death   was  suicidal   or  accidental.    The 


11  Although  the  death  certificate  and  verdict  of  the  Coroner's 
Jury  were  admitted  subject  to  appellant's  motion  to  strike  (R. 
336),  it  does  not  appear  that  ai)pellant  ever  in  fact  made  the 
motion,  although  at  the  time  of  briefing  appellant  did  move  to 
strike  the  testimony  of  Dr.  Kirk  and  Mr.  Bradford  concerning 
their  tests  upon  the  gun  in  question. 
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testimony  of  police  officers,  who  made  the  initial  su- 
perficial investigation  of  the  shooting,  and  of  the 
coroner,  whose  knowledge  of  the  circumstances  was 
obviously  limited  to  knowledge  of  the  condition  of 
the  body  of  deceased,  would  not  in  any  sense  have 
detracted  from  the  fact  that  the  Coroner's  Jury  could 
not  reach  a  determination.  Therefore  it  would  not 
constitute  competent  rebuttal  evidence  on  the  point 
for  which  appellant  purported  to  offer  it. 

The  plain  fact  is  that  appellant  desired  to  show  the 
opinion  of  the  police  officer^-  and  coroner,  based 
upon  initial  superficial  investigation,  that  the  death 
was  suicidal.  There  could  be  no  question  that  such 
conclusion  by  any  witness,  expert  or  non-expert  is  not 
admissible  for  the  reason  that  it  would  constitute  a 
transgression  upon  the  function  of  the  trier  of  fact 
to  determine^  the  issue  of  whether  death  was  inten- 
tionally self-inflicted. 

D.     The  facts  and  circumstances  are  consistent  with  the  theory 
of  accident  and  inconsistent  with  one  of  suicide. 

The  x)hysical  facts,  together  with  all  the  surround- 
ing circumstances,  disclosed  by  the  record,  amply  sup- 
port  the    trial    Court's   finding   that   Mr.   Houston's 


i^Moreover,  even  if  such  testimony  were  admissible  it  should  be 
noted  that  Insi)ector  Parker  testified  that  his  assignment  was  the 
investigation  of  homicide  and  felony  assaults  (R.  617),  from  which 
it  is  obvious  that  his  initial  investigation  as  well  as  that  of  other 
police  officers  was  for  the  purpose  of  determining  whether  there 
was  any  indication  that  a  crime  had  been  committed,  i.e.,  whether 
Mr.  Houston  had  been  murdered,  and  the  result  of  sucli  investiga- 
tion, even  if  otherwise  admissible,  would  not  constitute  competent 
evidence  on  the  issue  before  the  Court  of  whether  insured's  death 
was  intentionally  self-inflicted. 
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death  was  accidental  and  not  intentionally  self-in- 
flicted. Among  the  established  facts  and  circum- 
stances which  support  a  theory  of  accident  and  are 
inconsistent  with  the  suicide  theory  are  the  following : 

The  time  and  place  of  the  shooting  are  consistent 
with  a  theory  of  accident  and  do  not  compel  a  con- 
clusion of  suicide.  The  brief  time  interval  of  ten  or 
fifteen  minutes  which  elapsed  from  insured's  being 
awakened  from  a  sound  slee^)  to  the  time  of  the  shot 
(R.  351),  together  with  his  known  actions  during  that 
short  period,  make  it  highly  improbable  that  a  plan 
of  deliberate  self-destruction  would  or  could  have 
been  conceived,  formulated  and  carried  into  effect. 
There  was  simply  not  enough  time  for  all  that  to  have 
transpired.  It  is  likewise  inconceivable  that  with  a 
pistol  in  his  closet  (R.  426)  and  shells  available  in 
his  dresser  drawer  on  the  second  floor  (R.  409),  he 
would  have  gone  down  to  the  basement  to  obtain  a 
rifl(^  where  a  shot  ranging  upward  might  have  en- 
dangered members  of  his  family.  Appellant  suggests 
that  if  insured  had  any  reason  other  than  suicide  in 
going  to  the  basement,  he  would  have  said  something 
to  his  wife  and  daughter.  With  equal  logic,  it  can  be 
inferred  that  if  he  had  in  fact  intended  suicide  on 
going  to  the  basement,  he  would  have  made  some  ex- 
cuse or  x)retext  for  going,  so  as  to  forestall  any  possi- 
ble interruption.  Appellant's  assumption  that  in- 
sured's intention  for  going  to  the  basement  was  sui- 
cide is  entirely  unwarranted,  since  he  went  there 
within  approximately  ten  minutes  of  the  time  he  was 
awakened  and  had  arisen  (R.  351),  since  according 
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to  members  of  his  family  he  frequently  visited  the 
basement  dressed  in  his  bathrobe  and  slippers  and 
that  it  was  not  unusual  for  him  to  do  so  while  await- 
ing the  completion  of  the  preparation  of  a  meal  (R. 
372). 

Appellant  notc^s  that  the  only  shell  in  the  gun  was 
the  one  which  was  fired,  from  which  it  is  assumed 
that  the  single  shell  had  been  inserted  in  the  gun 
by  insured  immediately  prior  to  the  firing.  Such 
assumption  is  entirely  unwarranted  in  view  of  the 
uncontroverted  testimony  of  several  witnesses  that 
insured  habitually  kept  loaded  guns  around  the  house 
(R.  388,  432) ;  that  insured  was  without  glasses  which 
he  normally  wore  (R.  357) ;  that  the  paper  bag  where 
were  located  the  only  other  shells  which  would  fit 
the  gun  was  found  closed  in  place  on  a  shelf  (R.  121) 
and  that  only  a  minute  or  so  elapsed  between  the  time 
the  insured  went  to  the  basement  and  the  shot  was 
fired  (R.  423).  In  that  brief  space  of  time  insured 
would  obviously  have  been  unable  to  locate  the  gun, 
open  the  paper  bag  and  find  the  right  size  shells 
among  a  variety  of  shells,  carefully  close  and  replace 
the  paper  bag,  load  the  gun  and  position  himself  to 
fire  it  as  appellant  assumes. 

The  position  of  the  gun  and  ])ody  at  the  time  the 
shot  was  fired  and  the  consequent  nature  of  the  wound 
and  path  of  the  bullet  are  inconsistent  with  a  suicidal 
theory.  Appellant  assumes  that  the  gun  was  deliber- 
ately placed  on  the  floor,  pointed  directly  upward  and 
that  insured  intentionally  leaned  over  the  muzzle  be- 
fore firing  the  shot.    For  one  to  assume  such  an  un- 
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natural  and  uncomfortable  position  does  not  square 
with  reality.  The  overall  length  of  the  gun  was  three 
feet  (Defendant's  Exs.  B,  D).  It  was  obviously  possi- 
ble and  considerably  easier  for  insured  to  have  held 
the  gun  in  front  of  him  and  reached  the  trigger  with- 
out the  necessity  of  nearly  bending  double.  This  also 
would  have  avoided  the  possibility  of  a  bullet  harming 
any  member  of  his  family  on  the  floor  above.  Ap- 
pellant's theory  that  the  gun  was  deliberately  posi- 
tioned as  it  was  is  also  refuted  by  the  fact  of  powder 
burns.  If  insured  had  leaned  over  the  muzzle  as  sup- 
posed by  api^ellant,  it  would  have  been  pressing 
against  his  chest  and  according  to  the  testimony  of 
Mr.  Bradford  there  would  have  been  no  powder  burn 
(R.  533). 

The  factor  which  most  eloquently  supports  a  theory 
of  accident  is  the  fact  that  after  the  shot  was  tired, 
the  insured,  mortally  wounded,  struggled  15  or  more 
feet  from  the  narrow  passageway  in  which  the  acci- 
dent occurred  toward  the  exit  from  the  basement  and 
help.  As  the  trial  Court  observes,  in  none  of  the 
cases  involving  suicide  by  shooting  did  a  person  bent 
on  self-destruction  make  any  effort  to  change  posi- 
tion after  mortally  wounding  himself  (R.  51). 

A  physical  factor  of  importance  (although  the  trial 
Court  has  stated  that  it  would  have  reached  the  same 
decision  without  considering  it  (R.  52))  is  the  fact 
that  th(^  gun  in  ((uestion  could  be  accidentally  fired  in 
any  one  of  several  ways.  It  was  testified  that  with 
the  shell  in  the  firing  chamber  and  the  hammer  closed 
the  gun  could  be  fired  by  a  sharp  blow  at  the  extreme 
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butt  of  the  gun  (R.  515,  521,  529).  This  evidence  is 
uncontroverted.  Appellant  produced  no  expert  on 
guns  who  examined  it  or  made  any  tests  concerning 
its  firing  characteristics.  As  discussed,  infra,  the  tes- 
timony of  appellee's  gun  experts  was  competent  and 
clearly  admissible.  Appellant  contends  that  the  fact 
that  a  butt  impression  of  the  butt  of  the  gun  was  left 
on  the  basement  floor  establishes  that  the  gun  must 
have  been  positioned  before  firing  rather  than 
dropped.  This  conclusion  does  not  necessarily  follow, 
since  it  may  have  been  possible  for  the  gun  to  have 
been  dropped  with  sufficient  force  to  cause  it  to  fire 
and  not  great  enough  to  cause  a  mark  in  the  floor. 
Or,  if  any  such  impression  had  been  made  by  the 
dropping  of  the  gun  it  would  have  been  obliterated 
by  the  subsequent  recoil  mark.  The  fact  that  the  gun 
could  be  accidentally  fired  distinguishes  this  case  from 
many  cited  by  appellant.  It  is  a  fact  wholly  incon- 
sistent with  a  theory  of  suicide. 

Thus,  the  so-called  y)hysical  facts  relied  upon  by 
appellant  not  only  are  not  such  as  to  eliminate  all 
reasonable  possibility  of  accident,  but  in  fact  they 
strongly  indicate  accident.  There  is  nothing  in  those 
facts  inconsistent  with  an  accident.  It  is  certainly  not 
impossible,  nor  inherently  improbable,  that  insured 
went  into  the  far  corner  of  the  basement  to  obtain 
the  gun  which  was  standing  in  that  corner  with  its 
butt  on  the  floor  and  the  barrel  leaning  against  the 
wall ;  that  he  grasped  it  by  the  barrel  and  turned  to 
come  back  to  the  open  area  of  the  basement;  that  in 
the  congested  area  where  his  passageway  was  only 
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approximately  a  foot  and  a  half  wide  he  naturally 
held  the  gun  before  him  so  as  to  avoid  hitting  it  on 
any  of  the  objects  with  which  the  passageway  was 
lined;  that,  being  partially  stooped  because  of  the 
low  ceiling,  he  stumbled  and  started  to  fall  forward 
and  involuntarily  thrust  the  gun  forward  and  down- 
ward to  the  floor  in  a  vain  effort  to  support  him- 
self; and  that  the  ])ar  on  the  butt  as  it  hit  the  floor 
was  supicient  to  cause  the  hammer,  which  was  in  a 
closed  position,  to  fire  the  shel],  which  had  been  left 
in  the  firing  chamber,  just  as  he  pitched  forward  over 
the  barrel.  That  he  had  forward  momentum  at  the 
time  of  the  firing,  and  was  not  standing  stationary 
and  flat-footed  as  presumed  by  appellant,  is  strongly 
indicated  both  by  the  fact  that  the  gun  itself  fell  for- 
ward in  the  direction  he  was  moving  and  by  the  fact 
that,  though  mortally  wounded,  he  was  able  to  move 
forward  fifteen  or  more  feet  from  the  spot  of  the 
shot  to  the  place  he  was  found. 

There  is  nothing  contrary  to  the  laws  of  physics 
or  unnatural  in  the  foregoing  thesis.  It  is  uncontro- 
verted  that  the  gun  could  have  been  caused  to  fire 
accidentally  in  the  manner  suggested.  The  movements 
of  insured  in  the  few  instants  before,  during  and  after 
the  shot  are  exactly  what  could  reasonably  be  ex])ected 
of  a  big  man  in  a  congested  and  confined  space.  Even 
if  his  actions  might  seem  foolish  or  careless  by  other 
men's  standards,  they  were  certainly  not  intentionally 
suicidal  beyond  question. 

On  the  other  hand,  to  sustain  appellant's  suicide 
theory  would  require  the  Court  to  assume  that  insured 
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deliberately  placed  himself  in  an  unnatural  and  ob- 
viously awkward  position;  that,  notwithstanding  his 
knowledge  of  firearms,  he  selected  a  cumbersome  rifle 
rather  than  a  handy  pistol,  readily  available;  that  he 
deliberately  aimed  at  his  chest  with  the  possibility 
of  merely  maiming  himself  rather  than  the  certain 
method  of  aiming  through  his  mouth  or  at  another 
portion  of  his  head.  (It  should  be  noted  that  the 
bullet  in  fact  missed  his  heart.)  In  short,  the  infer- 
ences and  assumptions  supporting  an  accident  theory 
flow  naturally  and  logically  from  the  known  facts  and 
circumstances,  while  those  necessary  to  sustain  a  sui- 
cide theory  are  inconsistent  with  and  contrary  to  the 
evidence. 

Thus,  even  if  the  case  were  viewed  narrowly,  dis- 
regarding all  other  facts  and  circumstances  and  look- 
ing only  at  the  so-called  physical  facts  as  appellant 
would  have  this  Court  do,  appellant's  suicide  theory 
is  without  rational  support.  This  Court  will,  how- 
ever, properly  take  into  consideration  all  the  sur- 
rounding facts  and  circumstances.  These  make  crys- 
tal clear  that  the  death  of  insured  was  an  accident 
and  not  suicide. 

It  is  uncontroverted  that  insured  was  in  good 
health  and  was  successful  in  business  and  had  no 
financial  worries  or  domestic  difficulties;  that  he  had 
made  definite  plans  and  commitments  both  for  the 
immediate  (R.  347,  543)  and  more  distant  future  (R. 
553).  All  of  appellee's  witnesses  agreed  tliat  insured 
was  one  who  loved  life  and  had  every  reason  to  live. 
On  the  trial  appellee  did  not  stint  in  producing  those 
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witnesses  who  knew  insured  most  intimately  in  all  the 
varied  phases  of  his  actiA'e  life  and  particularly  those 
who  saw  him  during  the  last  few  days  of  his  life, 
all  in  order  to  portray  accurately  for  the  Court  the 
nature  and  character  of  the  man.  The  cumulative 
effect  of  the  testimony  of  those  witnesses  is  simply 
that  insured  was  not  the  kind  of  person  to  destroy 
himself  without  cause  and  that  there  was  no  cause. 
These  witnesses  were  aA^ailable  to  appellant  for  cross- 
examination,  but  nothing  was  developed  to  controvert 
their  testimony  in  any  material  respect.  In  fact  the 
testimony  of  appellant's  own  witness  Masters  cor- 
roborated that  of  the  other  witnesses  who  knew  in- 
sured well   (R.  196-197). 

Appellant  argues  that  it  has  been  judicially  held 
that  facts  of  this  sort  are  not  inconsistent  Avith  sui- 
cide (Ap]).  Br.  p.  41).  The  case  of  Burkett  v.  New 
York  Life  Ins.  Co.,  56  Fed.  (2d)  105,  relied  upon  by 
api)ellant,  was  an  action  to  recover  under  the  double 
indemnity  x)rovision  of  an  insurance  policy.  The  fatal 
wound  was  through  the  roof  of  the  mouth  and  into 
the  brain.  A  y)hysician  who  had  examined  insured 
testified  that  the  insured  was  a  neurotic.  He  had 
gone  into  a  store,  picked  up  a  gun  behind  a  counter, 
opened  it  disclosing  that  it  was  empty,  then  continued 
past  boxes  of  shells  out  the  rear  door  of  the  store, 
following  which  a  shot  was  heard  and  his  body  was 
found  about  31/2  feet  from  the  door.  A  gun  expert 
testified  that  the  gun  would  not  be  fired  by  being 
dropped,  unless  it  fell  directly  on  the  hammer  and 
that  it  would  not  be  fired  by  hitting  a  hard  surface 
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in  falling.  The  Court  held  that  the  beneficiary  in 
that  case  had  failed  to  sustain  her  burden  of  proof 
that  the  death  was  accidental.  This  case,  like  others, 
which  can  ])e  found  where  the  trier  of  fact's  deter- 
mination of  suicide  has  been  upheld  on  appeal,  is 
vastly  different  from  the  situation  here  presented. 

The  true  rule  applicable  here  is  that  set  forth  in 
Beers  v.  California  State  Life  Insurance  Co.,  supra, 
that  where  there  are  circumstances  tending  to  sustain 
a  suicide  theory  and  others  tending  to  negative  that 
theory,  each  of  which  may  be  AdcAved  as  substantially 
equal  in  probative  force,  it  then  becomes  of  excep- 
tional importance  for  the  trier  of  fact,  and  of  even 
greater  importance  on  appeal,  that  there  was  an  en- 
tire absence  of  motive  for  insured's  purposely  or  in- 
tentionally taking  his  life  (87  Cal.  App.  440,  463). 
The  absence  of  a  farewell  note  or  letter  or  of  any 
statement  indicating  suicidal  intent  at  any  time  pre- 
ceding the  shooting,  or  of  any  reason  for  suicide, 
makes  it  clear  that  insured  did  not  in  fact  inten- 
tionally position  himself  and  deliberately  pull  the 
trigger  as  supposed  by  appellant.  This  is  particularly 
true  in  light  of  the  evidence  of  insured's  character 
and  circumstances  which  unerringly  show  a  positive 
intention  to  continue  to  live. 

E.  Testimony  of  appellee's  experts  concerning-  the  character- 
istics of  the  gun  was  admissible  and  in  any  event  appellant 
was  not  prejudiced  by  the  admission  of  such  evidence. 

Upon  the  trial,  ap]:)ellant's  objection  to  the  testi- 
mony of  Dr.  Kirk  as  to  firing  tests  conducted  with 
the  gim  which  shot  Mr.  Houston  was  that  it  would 
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constitute  evidence  of  tests  which  any  one  could  per- 
fonn,  and  that  it  would  be  speculation  and  conjec- 
ture to  testify  how  a  gun  might  be  accidentally  dis- 
charged, when  there  is  no  proof  of  accident  (R.  507). 
Appellant  relied  at  the  trial  and  in  its  motion  to 
strike  and  relies  in  its  brief  (App.  Br.  pp.  50-51)  upon 
the  case  of  Long  v.  ('aliforiiia  Western  States  Life 
Ins.  Co.,  43  Cal.  (2d)  871,  as  supporting  its  position. 
In  that  case,  howCA^er,  the  gun  expert  had  been  asked 
to  testify  concerning  tests  he  made  as  to  a  manner 
of  tripping  or  falling  to  produce  wounds  such  as 
were  inflicted  upon  deceased,  not  tests  as  to  the  me- 
chanical operation  and  firing  characteristics  of  the 
gun  in  question  as  are  here  involved. 

That  an  ex])ert  witness  may  testify  to  his  opinion 
as  to  the  mechanical  operation  of  a  gun  and  the 
method  by  which  it  may  be  fired  is  well  established 
(19  Cal.  Jur.  (2d)  95,  Evidence,  §367;  People  v. 
Willis,  70  Cal.  Ai)p.  456,  472-3).  It  should  be  noted 
that  appellee's  two  experts  testified  that  the  results 
of  their  tests  and  examination  of  the  gun  disclosed 
that  the  gun  could  be  fired  by  means  other  than  in- 
tentionally pulling  the  trigger,  in  other  words  that 
it  could  he  fired  accidentally  (R.  512-3,  R.  529).  This 
was  certainly  well  within  the  field  of  expert  opinion. 
It  was  evidence  of  the  mechanical  characteristics  of 
a  ])articular  gun — a  matter  upon  which  each  expert 
was  able  to  testify  by  reason  of  special  training  and 
experience  with  firearms.  Neither  expert  was  asked 
or  j)urported  to  testify  that  the  shot  which  actually 
killed  Mr.  Houston  was  in  fact  accidental ;  they  ex- 
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pressed  no  opinion  as  to  the  cause  of  death,  as  in  the 
case  of  People  v.  Heacock,  10  Cal.  App.  455,  cited  by 
appellant.    That  case  is  not  here  in  point. 

Appellant's  objection  to  the  testimony  of  Dr.  Kirk 
and  Mr.  Bradford  was  limited  to  the  contention  that 
it  was  not  within  the  scope  of  expert  testimony  and 
was  speculative  (R.  507,  510,  511,  526).  In  its  brief 
following  trial  appellant  suggested  that  the  evidence 
of  firing  tests  was  inadmissible  for  the  reason  that 
the  shells  used  in  those  tests  were  not  the  same  as 
the  fatal  cartridge,  since  those  tested  had  had  the 
projectile  removed  as  a  safety  x)recaution.  Mr.  Brad- 
ford testified  that  the  cartridges  used  for  tests  were 
obtained  from  the  paper  bag  in  the  basement  of  the 
Houston  residence  and  were  the  same  as  that  which 
had  killed  Mr.  Houston,  except  only  that  the  projec- 
tile had  been  removed  (R.  531-32).  Appellant  intro- 
duced no  evidence  that  the  removal  of  the  projectile 
from  the  cartridge  would  alter  the  gun's  firing  char- 
acteristics. The  trial  Court  concluded  that  such  re- 
moval in  no  way  affected  the  tests  on  the  mechanical 
operation  of  the  gun  (R.  52).  There  is  no  question 
that  the  gun  upon  which  the  tests  were  conducted 
was  the  same  g\m  which  killed  Mr.  Houston  (R.  525). 
Certainly  there  was  a  sufficiently  substantial  similar- 
ity between  the  fatal  shell  and  the  test  shells  used  in 
the  same  gun  to  justify  the  admission  of  the  tests 
(18  Cal.  Jwr.  (2d)  678,  Evidence,  §205).  The  ad- 
mission of  such  evidence  is  a  matter  within  the  dis- 
cretion of  the  trial  Coui*t.  (See  Ortega  v.  Pacific  Grey- 
lioimd  Lines,  20   Cal.  App.    (2d)   596,  597-8;  Anno. 
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8  A.L.R.  18,  24,  37-38;  Greene  v.  U.  S.  (1927,  9  Cir.) 
19  Fed.  (2d)  850,  852. 

In  its  brief,  appellant  for  the  first  time  raises  the 
objection  that  there  was  a  lack  of  proper  foundation 
for  e\ddence  of  tests  on  the  gun,  since  there  was  no 
evidence  that  it  remained  in  the  same  condition  from 
the  date  of  death,  February  22,  1954,  to  the  date  of 
the  tests,  about  March  15,  1954  (R.  496).  This  objec- 
tion, if  it  has  any  validity  at  all,  obviously  comes  too 
late  to  be  considered  when  raised  for  the  first  time 
on  appeal. 

See:  Latirsen  v.  Tidewater  Associated  Vil  Co., 
123  Cal.  App.  (2d)  813,  817,  818; 

Johnson  v.  Beily,  (D.C.  Cir.)  160  Fed.  (2d) 
249,  250-251. 

The  suggestion  is  obviously  without  merit;  it  appears 
that  the  gun  was  in  the  custody  of  the  police  from 
the  time  of  the  shooting  until  the  tests  were  con- 
ducted (R.  496). 

In  any  event,  the  evidence  concerning  the  tests  was 
not  prejudicial.  This  is  most  apparent  from  the  trial 
Court's  opinion  in  which  it  was  stated  that  the  trial 
Court  would  have  i-eached  exactly  the  same  decision 
in  the  case,  whether  the  evidence  of  the  tests  had 
been  presented  or  not  (R.  52).  Moreover,  appellant 
itself  ({uestioned  Dr.  Kirk  about  the  results  of  the 
test  (R.  519-520)  and  it  is  not  now  in  a  position  to 
object  that  it  was  prejudiced,  (See  People  v.  Dije,  81 
Cal.  App.  (2d)  592,  961-62;  People  v.  DoUor,  89  Cal. 
513,  517.) 
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II.  THE  TRIAL  COURT'S  FINDING  THAT  INSURED  DID  NOT 
FRAUDULENTLY  MISREPRESENT  HIS  HABITS  IN  THE  USE 
OF  INTOXICATING  LIQUOR  IS  SUPPORTED  BY  THE  EVI- 
DENCE. 

A.  Appellant  had  the  burden  of  establishing  the  affirmative  de- 
fense of  fraudulent  misrepresentation. 

The  normal  rule  requiring  a  defendant  to  ijrove 
an  affirmative  defense  is  specifically  applied  to  de- 
fenses alleging  material  misrepresentation  in  applica- 
tions for  policies  for  life  or  accident  insurance.  In 
Everett  v.  Standard  Ace.  Ins.  Co.,  45  Cal.  App.  332, 
where  the  defense  of  misrepresentation  in  the  appli- 
cation for  an  insurance  f)olicy  was  raised,  the  Court 
stated : 

"Th(>  s]X'cial  defenses  raised  by  appellant  were 
all  based  upon  the  alleged  fraud  of  decedent. 
The  presumption  is  always  against  fraud.  This 
presumption  approximates  in  strength  that  of  in- 
nocence of  crime  {Triiett  v.  Onderdonk,  120  Cal. 
581,  588,  (53  Pac.  26).)  One  who  seeks  relief 
from  fraud  must  allege  it  and  prove  it  by  clear 
and  satisfactory  evidence.  A  mere  suspicion  of 
fraud  is  not  sufficient.  *  *  *" 

To  the  same  effect  see  Scales  v.  Universal  Life  Ins. 
Co.,  42  Cal.  523,  and  Michschl  v.  The  National  Coun- 
cil of  The  Knights  and  Ladies  of  Security,  40  Cal. 
App.  100. 

B.    The  evidence  establishes  that  insured  did  not  misrepresent 
his  drinking  habits. 

Representations  concerning  habits  as  to  the  use  of 

alcohol  necessarily  refer  to  the  time  that  the  api)lica- 

tion  is  made  and  such  reasonable  time  prior  thereto 

as  would  allow  one  to  form  a  habit.    Similarly,  such 
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representations  do  not  refer  to  an  occasional  or  ex- 
ceptional use  of  alcoholic  beverages  but  to  the  habit- 
ual and  customary  use.  26  A.L.R.  1279,  1281-82,  1284; 
29  Am.  Jur.  474,  Insurance,  §  584. 

The  case  of  McEtven  v.  New  York  Life  Ins.  Co., 
42  (-ah  App.  133,  involved  questions  and  answers  very 
similar  to  those  in  this  case.  The  insurance  company 
defended  on  the  ground  that  the  answers  contained 
fraudulent  misrepresentations.  The  jury,  in  addition 
to  a  general  verdict  in  favor  of  plaintiff,  rendered 
special  verdicts  finding  that  the  answers  to  the  ques- 
tions were  true  and  that  the  insured  was  not  an 
hal)itual  drinker.  Upon  apx)eal  it  was  contended  that 
the  jury's  special  verdicts  were  contrary  to  the  evi- 
dence.   The  A])pellate  Court  held  otherwise,  stating: 

"*  *  *  suffice  it  to  say  that  as  to  4a  the  question 
was  not  whether  McEwen  had  used  liquor  at  all, 
but  assumed  as  a  fact  that  he  did  use  them.  The 
inciuiry  is  directed  solely  to  the  extent  of  his 
daily  consumption  of  such  beverages.  Hence,  con- 
ceding that,  as  shown  by  the  evidence,  he  did  at 
times,  varying  in  intervals  of  two  to  four  weeks, 
drink  both  beer  and  whisky,  such  fact  is  not  in- 
consistent with  his  answer,  'No  daily  habit — oc- 
casional beer.'  The  response  made  cannot,  as 
urged  by  appellant,  be  construed  as  a  representa- 
tion that  he  never  drank  whisky  at  all ;  but  as  we 
interpret  the  question  and  answer,  it  was  simply 
a  statement  to  the  effect  that  he  was  not  addicted 
to  its  daily  use. 

"The  reply  to  question  4b  is  that  he  never  at 
any  time  had  used   such   liquors  to  excess.    No 
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court,  so  far  as  we  are  advised,  has  undertaken 
to  define  what  constitutes  the  excessive  use  of  al- 
coholic spirits.  *  *  *  The  meaning  of  the  word 
'excess,'  as  here  used,  is  largely  a  matter  of 
opinion,  depending  upon  the  capacity  of  the 
individual  and  liberality  of  view  entertained 
upon  the  subject  by  the  individual,  whose  opin- 
ion might  again  be  governed  by  the  time, 
place,  and  occasion.  (Clinton  v.  State,  64  Tex. 
Cr.  446,  [142  S.W.  591] ;  Biermami  v.  Guar- 
antij  Milt.  Life  Ins.  Co.,  142  Iowa,  341,  [120 
N.W.  963].)  In  the  absence  of  any  standard 
of  measurement,  the  question  is  one  of  fact  to  be 
determined  by  the  jurors,  whose  conclusion,  as 
stated,  would  depend  largely  upon  their  views  as 
to  what  constitutes  excess  in  the  use  thereof.  It 
caimot  be  determined  u]:>on  the  quantity  used,  be- 
cause of  the  fact  that  an  amount  which  might 
alfect  one  individual  would  not  be  noticeable 
upon  another.  The  most  of  the  testimony  bearing 
upon  th(^  (juestion  was  given  by  witnesses  from 
Daggett,  near  which  place  it  appears  deceased 
was  engaged  in  the  operation  of  a  mine  and  from 
Avhich  he,  from  two  to  four  weeks,  went  to  Dag- 
gett, at  which  times  he  concededly  drank  more 
or  less  whisky  and  beer.  There  is  little  testi- 
mony touching  the  quantity  of  his  libations.  Ap- 
])arently  he  did  not  drink  sufficiently  to  interfere 
with  his  transaction  of  business,  and  it  fairly  ap- 
pears that  there  was  a  conflict  of  evidence  as  to 
the  effect  upon  him  of  that  which  he  did  drink. 
Under  the  circumstances  shown,  we  cannot  say 
that  the  jury,  upon  the  testimony  as  to  his  habits 
of  drinking  at  Daggett,  were  not  justified  in  their 
verdict  that  he  did  not  drink  to  excess." 
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See  also  31  ay  field  v.  Fidelity  c&  Casualty  Co.,  16  Cal. 
App.  (2d)  611. 

The  assertion  in  Appellant's  Brief  that  the  evidence 
is  undisputable  that  Mr.  Houston  habitually  used  al- 
coholic stimulants  and  at  times  used  them  to  excess  is 
wholly  unsupported  by  the  record.  The  testimony  of 
appellant's  witnesses  on  the  subject  of  Mr.  Houston's 
drinking-  habits  is  set  forth  in  the  statement  of  the 
case  (supra,  p.  8).  As  previously  noted,  the  transcript 
of  the  testimony  of  appellee's  witnesses  on  this  subject 
is  set  forth  in  Appendix  B.  It  is  apparent  that,  even 
viewed  most  favorably  to  appellant,  the  evidence 
presents  a  mere  conflict  and  that  the  overwhelm- 
ing- weight  of  the  evidence  is  clearly  that  Mr. 
Houston  was  not  an  habitual  dninkard,  that  his 
use  of  intoxicants  was  not  immoderate  or  excessive 
and  that  his  use  of  them  was  social  and  occasional 
and  not  habitual.  It  should  be  noted  again  that  the 
testimony  most  strongly  relied  u])on  by  appellant  con- 
cerns the  alleged  intoxication  of  Mr.  Houston  on  an 
occasion  occurring  a  month  after  the  application  was 
signed  by  him.^'^  The  trial  Court's  conclusion  in  its 
opinion  that  the  insured's  use  of  alcohol  was  not 
proven  to  be  excessive  or  unusual  so  that  it  could  be 
said  that  he  misrepresented  the  facts  in  answering 
the  (luestions  propounded  to  him  in  the  application  is 
clearly  supported  by  all  the  evidence  in  the  case;  its 


'3It  should  also  be  noted  that  the  insurance  application  was  taken 
and  signed  by  Robert  Utley  (R.  375-376),  an  agent  of  appellant 
who  knew  insured  well  and  who  certainly  had  ample  opportunity 
to  be  informed  concerning  Mr.  Houston's  drinking  habits  in  Lake- 
view,  Oregon. 
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formal  findings  that  the  answers  do  not  constitute  a 
material  misrepresentation  or  any  misrepresentation 
with  respect  to  insured's  use  of  alcoholic  stimulants  is 
obviously  correct. 

C.  The  trial  Court  did  not  err  in  excluding  testimony  of  appel- 
lant's assistant  secretary  concerning  appellant's  underwrit- 
ing practices  respecting  drinking  habits. 

Appellant  sought  to  have  its  assistant  secretary  and 
claims  officer  testify  to  the  eifect  that  under  appel- 
lant's ])ractice  at  the  time  the  policy  was  issued  it 
would  not  have  issued  a  policy  in  the  case  of  an  un- 
favorable personal  history  of  drinking  habits  (R. 
329).  Appellant  argues  that  the  matter  of  drinking 
habits  of  a  prospective  insured  is  a  material  consid- 
eration affecting  the  question  of  whether  an  insur- 
ance company  will  assume  the  risk  of  insuring  a  par- 
ticular life. 

In  view  of  the  trial  Court's  finding  that  there  was 
no  misrepresentation  l\y  Mr.  Houston  concerning  his 
drinking  habits,  the  question  of  the  company's  under- 
writing practices  with  respect  to  unfavorable  personal 
history  of  drinking  habits  is  completely  irrelevant. 
Appellee  does  not  deny  that  generally  a  misrepresen- 
tation with  respect  to  drinking  habits  may  well  be 
material,  Init  in  this  case  no  misrepresentation  was 
established. 

The  other  question  asked  appellant's  assistant  sec- 
retary as  to  whether  the  company  would  have  issued 
the  ]i()licy  had  it  known  Mr.  Houston's  history  of 
drinking  habits  was  obviously  improper  not  only  be- 
cause it  erroneously  assumed  that  misrepresentation 
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in  this  respect  had  been  established  but  because  it 
calls  for  a  speculation,  conclusion  and  opinion  of  the 
witness.  Certainly  the  testimony  of  an  officer  of  ap- 
pellant as  to  what  api)ellant  would  or  would  not  have 
done  under  a  state  of  facts  not  shown  to  exist  is 
wholly  improper. 


III.  THE  TRIAL  COURT  CORRECTLY  AWARDED  INTEREST  FROM 
MAY  4,  1954,  THE  DATE  PROOF  OF  LOSS  WAS  RECEIVED 
BY  APPELLANT. 

Appellee  was  entitled  to  interest  ux)on  the  amount 
found  due  from  the  date  proofs  of  loss  were  sub- 
juitted  to  the  date  of  judgment.  The  policy  sued  upon 
])rovides : 

''CLAIM.  The  amount  due  on  the  assured 's  death 
shall  be  payable  on  receipt  hy  the  Com]^any  at 
its  Head  Office  of  due  y)roof  of  such  death  *  *  *" 

The  family  income  provision  provides  for  payment 
of  a  guaranteed  income  of  $200.00  per  month,  ''the 
first  payment  to  be  due  as  of  the  date  of  assured 's 
death  and  subsequent  payments  to  be  due  on  the  same 
day  of  each  month  thereafter  during  the  remaindei- 
of  the  family  income  period,  *  *  *"/^  Under  these 
provisions  there  can  be  no  question  but  that  appellee 
was  entitled  to  payment  upon  the  date  of  receipt  of 
yu'oof  of  death  at  the  company's  head  office.    It  was 


i-*The  i)arties  have  stipulated,  subject  to  the  approval  of  this 
Court,  that  reference  may  be  had  to  provisions  of  the  insurance 
policv  sued  upon  without  printing  the  entire  policy  in  the  record 
(R.  699-700). 
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stipulated  on  the  trial  and  the  trial  Court  found  that 
the  ''proof  of  loss  and  claim  was  dated  April  16,  1954 
and  was  filed  with  and  received  by  said  defendant 
Canada  Life  Assurance  Company  on  said  4th  day  of 
May,  1954  and  that  said  proof  of  loss  and  claim  was 
in  proper  form,  as  required  hy  said  defendant  in  said 
Policy  No.  1,003,546  and  amendments  thereto,  and 
that  said  defendant  raised  no  question  as  to  the  proof 
of  loss  from  a  technical  standpoint  and  the  only  de- 
fenses urged  in  said  action  and  at  the  time  of  trial 
were  the  affii-mative  defenses  of  said  defendant, 
namely,  the  defense  that  the  insured  had  committed 
suicide  and  had  made  misrepresentations  as  to  the  ex- 
tent of  his  drinkins:  in  his  application  for  insurance." 
(R.  73.)  Appellee  was  therefore  entitled  to  payment  on 
May  4,  1954  under  the  terms  of  the  policy. 

Appellee's  right  to  payment  having  accrued  on  May 
4,  1954  it  follows  as  a  matter  of  statutory  law  that 
she  is  also  entitled  to  interest  from  that  date.  Califor- 
nia Civil  Code,  Sec.  3287,  provides: 

''Every  person  who  is  entitled  to  recover  dam- 
ages certain,  or  capable  of  being  made  certain  by 
calculation,  and  the  right  to  recover  which  is 
vested  in  him  upon  a  particular  day,  is  entitled 
also  to  recover  interest  thereon  from  that  day, 
except  during  such  time  as  the  debtor  is  prevented 
by  law,  or  by  the  act  of  the  creditor,  from  paying 
the  debt." 

See :  Happoldt  v.  Guardian  Life  Ins.  Co.,  90  Cal. 
App.  (2d)  386,404; 

Engelherg  v.  Sehastiani,  207  Cal.  727,  729-730. 
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California  Civil  Code,  Sec.  1449,  relating  to  a  right 
of  selection  between  alternative  acts,  has  no  bearing 
upon  this  situation.  Obviously,  if  appellant  had  been 
making  regular  monthly  payments  since  the  date  of 
death,  as  required  by  the  policy,  appellee  could  not 
have  claimed  for  the  commuted  value  computed  as 
of  the  date  of  death,  but  appellee  has  received  abso- 
lutely nothing  under  the  policy.  Moreover,  in  addition 
to  stipulating  that  the  proof  of  loss  was  filed  and  that 
there  was  no  technical  objection  to  it,  counsel  agreed 
that  the  commuted  value  of  the  policy  and  the  amount 
properly  involved  in  the  action  was  $28,552.00  (R.  94- 
95).  Unless  either  of  the  appellant's  two  affirmative 
defenses  were  established,  this  amount  was  unques- 
tionably due  appellee  on  May  4,  1954.  Under  these 
circumstances,  it  is  apparent  that  the  trial  Court  cor- 
rectly allowed  interest  at  the  legal  rate  provided  by 
California  statute  from  the  date  such  amount  was  due 
to  the  date  of  judgment. 

For  the  reasons  hereinbefore  stated,  it  is  respect- 
fully submitted  that  the  judgment  should  be  affirmed. 

Dated,  San  Francisco,  California, 
September  7, 1956. 

Respectfully  submitted, 

Philip  H.  Angell, 
Robert  M.  Adams^  Jr., 
By  Robert  M.  Adams,  Jr., 
A  ttorneys  for  Appellee. 

(Appendices  A  and  B  Follow.) 
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Appendices  A  and  B. 


Appendix  A 

Charlotte  H.  Clayton  (wife)  (R.  381-382,  386,  407-8). 

Q.  I  am  not  sure  that  I  have  asked  you  this  ques- 
tion and  you  answered  it,  so  I  am  going  to  state  it 
again — ask  the  question  again:  Will  you  state,  as 
nearly  as  you  can  to — tell  us  what  was  Mr.  Hous- 
ton's nature.  Was  he  ordinarily  a  happy  sort  of 
person  or  a  gloomy,  melancholy  person? 

A.     He  was  a  happy  person. 

Q.  Would  you  characterize  Mr.  Houston  as  an 
extrovert  ? 

A.    I  would. 

Q.     Vigorous  ? 

A.     Very,  very. 

Q.     Dynamic  ? 

A.     I  would. 

Q.  And  did  Mr.  Houston,  as  far  as  you  observed, 
always  enjoy  the  things  that  he  was  doing? 

A.     He  loved  life,  he  really  did. 

******* 

Q.  Now  referring,  first,  to  your  entire  life  with 
Mr.  Houston  as  a  wife,  did  you  ever  at  any  time 
during  your  entire  life  as  a  wife  of  Mr.  Houston 
ever  hear  him  state  that  he  intended  to  or  Avould 
take  his  life  by  his  own  hand  ? 

A.    Never. 

Q.  Now,  that  period  just  before  Mr.  Houston's 
death  on  February  22,  1954,  did  Mr.  Houston  make 
any  statement  to  you  of  any  kind,  that  he  intended 
to  take  his  life? 
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A.     Absolutely  not. 

Q.     Did  he  state  anything  to  you  as  any  reason 
which  might  cause  him  to  take  his  life? 
A.     No,  sir. 

iif  m  *  *  *  *  * 

Q.  And  did  you  tell  them  that  this  approximate 
period  of  the  year  he  had  periodic  periods  of  de- 
pression 1 

A.  I  said,  "depression",  possibly.  I  don't  know 
what  I  said  at  that  point.  But  I  didn't  mean  by 
"depression"  what  your  Dr.  Bennett  meant  yester- 
day, I  assure  you. 

Mr.  Clausen.  I  ask  the  last  portion  go  out  as 
a  voluntary  statement,  Your  Honor. 

The  Court.     It  may  go  out. 

Mr.  Clausen.  Q.  Did  you  tell  them  at  that  time 
that  your  husband  had  been,  during  these  periods, 
nervous  ? 

A.  I  think  I — I  don't  know,  as  I  said,  I  was — 
you  can  imagine  how  I  felt — I  can't  say  I  said  this 
and  I  didn't  say  that.  I  can  only  say  that  I  did  not 
mean  by  "depression"  what  you  felt  I  meant. 

Mr.  Clausen.     Again  ask  that  go  out. 

A.     I  meant  preoccupied. 

Mr.  Clausen.  Again,  Your  Honor,  we  ask  the  last 
l)ortion  go  out  as  to  what  she  meant. 

The  Court.     The  question  and  answer  will  stand. 

Ann  Houston  Hanscom  (daughter)  (R,  427). 

Q.  Had  you  ever  at  any  time  in  your  life  heard 
your  father  make  any  statement  that  he  intended  or 
was  going  to  commit  suicide? 
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A.    Never. 

Q.  Did  you  observe  your  father's  demeanor  that 
weekend  when  you  were  home,  as  to  whether  he 
seemed  to  be  his  natural  self,  or  did  you  see  any- 
thing different  about  him  than  the  usual  way  he 
looked  or  talked? 

A.     No,  I  didn't. 

Q.  Did  he  appear  to  be  happy  and  about  the 
same  as  he  always  was,  at  that  time? 

A.    Yes. 

Q.  There  was  nothing  that  led  you  to  be  sus- 
picious ? 

A.    No. 

Leroy  Hanscom  (patent  attorney,  friend  for  eig-ht  or  nine  years, 
father  of  Ann  Houston's  fiance)  (R.  457-458). 

Q.  Will  you  describe  Mr.  Houston's  disposition, 
to  the  court,  just  as  you  observed  him,  as  to  what 
kind  of  a  man  he  was? 

A.  Well,  Mr,  Houston  was  a  very  vigorous  sort  of 
man,  a  very  genial — for  example,  when  he  greeted 
you  you  had  no  misgivings  that  you  had  been  prop- 
erly greeted.  I  don't  think  as  far  as  I  know,  there 
was  ever  any  fluctuation — he  always  seemed  to  be 
of  an  even  temperament  and  always  very  jovial  and 
congenial. 

Q.     Was  he  a  nervous  type  of  individual? 

A.     I  wouldn't  consider  him  so,  no. 

Q.     You  say  he  was  a  happy  personality? 

A.     Decidedly  so. 

Q.     Enjoyed  talking  politics? 

A.    He  enjoyed  doing  anything.  He  enjoyed  living. 
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Q.    Sports? 

A.     Particularly  sports. 

Q.    Active  in  his  church? 

A.    Yes,  he  was. 

Q.     You  observed  Mr.  Houston  in  his  home  life? 

A.     Certainly. 

Q.  Did  you  ever  observe  any  discordant  note  in 
the  family? 

A.  On  the  contrary,  he  was  always — had  a  very 
affectionate  nature  toward  both  his  wife  and  two 
daughters. 

Q.  All  the  years  you  knew  Mr.  Houston  did  you 
ever  lunir  him  make  any  statement  whatsoever  that 
he  was  going  to  take  his  own  life  or  that  he  would 
commit  suicide? 

A.    Never. 

Donald    C.    Campbell    (hunting    companion    for    seven    years) 
(R.  468). 

Q.  Now,  on  these  various  trips  that  you  would 
take,  in  all  the  time  that  you  were  with  Mr.  Hous- 
ton, did  you  have  an  opportunity,  and  did  you,  Mr. 
Campbell,  observe  Mr.  Houston's  nature,  his  actions? 

A.     By  all  means,  I  certainly  did. 

Q.  Now,  would  you  say  that  Mr.  Houston  was 
ordinarily  a  happy  man  who  enjoyed  life? 

A.  He  enjoyed  it  more  than  anybody  I  have  ever 
met  before  or  since. 

Q.  Did  you  ever  hear  Mr.  Houston  at  any  time 
or  any  place  mention  anything  about  taking  his  own 
life? 

A.     Why,  absolutely  not. 


Ellen    May    Hoffman    (confidential    secretary    for    ten    years) 
(R.  542). 

Q.  How  would  you  describe  Mr.  Houston  in  his 
attitude  and  disposition  around  the  office,  just  gen- 
erally, Miss  Hoffman? 

A.  Well,  he  was  a  very  energetic  man.  He  had 
a  job  to  do  and  he  felt  that  he  must  do  it,  and  he  did 
it  very  well;  and  he  was  very  considerate  of  other 
people  and  I  would  say  that  he  was  a  man  with 
a  heart. 

Q.  Would  you  describe  him  as  a  nervous  person, 
or  a  man  who  took  his  work  more  or  less  in  stride 
without  too  much  worry  or  show? 

A.  No;  he  did  things  as  he  came  to  them  and  he 
didn't  worry  about  them  before  he  came  to  them 
at  all.  I  mean  he  took  one  job  and  did  his  work 
in  stride. 

Bert  W.  Levit  (attorney  at  law,  who  had  handled  legal  matters 
for  Mr.  Houston's  company)  (R.  545-547). 

Q.  Will  you  in  your  own  words  state  for  the  court 
and  the  record  what  you  observed  as  to  Mr.  Hous- 
ton's demeanor  and  attitude  as  you  saw  him  through 
those  years,  as  to  whether  he  was  a  happy  person 
or  an  unhappy  person? 

Mr.  Clausen.  Your  Honor,  my  objection  to  this 
same  kind  of  testimony  has  been  made  before.  I 
won't  remake  it  if  it  is  understood  it  runs  to  this 

line. 

The  Court.  Well,  I  allowed  both  sides  consider- 
able latitude  in  that  respect  to  accommodate  the  case. 
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Mr.  Clausen.  All  right,  Your  Honor.  May  it  be 
understood  my  objection  runs  to  this  line? 

The  Court.     Let  the  record  so  show. 

A.  Well,  I  would  say  that  as  between  the  two 
classifications  of  being  a  happy  or  an  unhappy^ 
person,  he  always  impressed  me  as  being  a  happy 
person. 

Mr.  Angell.  Q.  Did  you  ever  see  Mr.  Houston; 
when  you  would  call  him  depressed,  melancholy  on 
in  a  bad  mental  state? 

A.     No,  sir,  I  never  did. 

Q.  And  would  you  describe  Mr.  Houston  as  ani 
extrovert  or  an  introvert? 

A.  Well,  I  wouldn't  say  that  he  was  an  extremist! 
on  either  side.  I  didn't  consider — there  is  nothings 
that  I  could  put  my  finger  on  to  say  that  I  would^ 
consider  him  either  one  or  the  other. 

Q.  But  when  he  was  with  the  insurance  group  i 
in  these  insurance  company  activities,  did  he  seemi 
to  enjoy  taking  part  in  them? 

A.     Oh,   veiy   definitely.    He   participated   in   the 
normal  business  gatherings  and  in  the  normal  sociall 
gatherings  at  these  meetings,  and  so  far  as  I  wasi 
able  to  observe,  no  differently  from  anyone  else. 

Q.     Did  you  ever  hear  Mr.  Houston 

A.  He  was  friendly,  I  would  say  that.  He  was- 
certainly  a  very  friendly  person  to  those  with  whomi 
he  came  in  contact. 

Q.  Did  you  ever  hear  Mr.  Houston  express  any. 
desire  or  intent  to  commit  suicide? 

A.     Never. 


Harry  A.  Utley  (close  friend,  hunting  companion,  business  asso- 
ciate, known  well  for  ten  years)  (R.  564). 

Q.  You  had  great  opportunity  to  observe  Mr. 
Houston,  did  you  not,  as  to  whether  he  was  a  happy 
person  or  an  unhappy  person? 

A.     Oh,  yes. 

Q.  Would  you  describe  for  the  court  just  how 
you  could  classify  Mr.  Houston  with  respect  to 
whether  he  was  depressed  or  morbid  or  a  person 
worrying  ? 

A.  Well,  he  was  always  a  very  cheery  person.  He 
always  had  something  doing.  He  was  always  active 
and  he  always  had  some  plans  on  going  sage  hen 
hunting  or  duck  hunting  or  deer  hunting.  He  was 
a  very  cheery  and  thorough  businessman. 

Q.  And  did  you  ever  see  anything  in  the  nature 
of  a  Dr.  Jekyll  and  Mr.  Hyde  in  Mr.  Houston,  would 
you  say? 

A.     No,  no. 

Evans  M.  Taylor  (attorney  at  law,  legal  advisor,  business  asso- 
ciate and  social  friend,   known  ten  or  twelve  years)    (R. 
i         570-571). 

I      Q.     And    did   you    have,    would   you    say,    a    fair 
opportunity  to  observe  Mr.  Houston  as  to  his  nature 

I  and  conduct,  as  to  whether  you  would  say  he  was 

la  depressed  man  or  a  morbid  man  or  a  morose  and 

1  melancholy  man  ? 

A.  I  did  have  a  number  of  occasions  to  observe 
him,  yes. 

Q.  And  would  you  just  state  in  your  own  lan- 
guage a  word  picture  of  how  you  would  describe 
the  characteristics  of  Mr.  Houston  with  respect  to 
his  emotional  moods? 
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A.  Well,  I  would  say  he  was  essentially  a  very 
friendly  person,  a  person  who  not  only  seemed 
to  enjoy  things  and  events  but  thoroughly  enjoyed 
people,  and  an  active  person. 

Q.     Would  you  call  him  a  depressed  person^ 

A.     Not  in  any  sense. 

Q.     Did  you  ever  see  him  depressed? 

A.  No,  I  wouldn't  say  that  I  ever  saw  him  de- 
pressed. 

Q.     Did  you  ever  see  him  morbid? 

A.     No. 

Q.  Did  you  ever  hear  him  say  he  would  take  his 
own  life  or  commit  suicide? 

A.     No,  sir,  I  never  have. 

Q.  Did  he  ever  express  in  any  way  a  desire  to 
remove  himself  from  his  environment? 

A.     No  indication  of  that  character  in  any  respect. 

Q.  Did  you  observe  him  to  be  happy  in  his  busi- 
ness life? 

A.     He  seemed  to  be  a  thoroughly  happy  soul. 

Q.     And  his  wife  and  family? 

A.     Oh,  yes. 

Gilbert  Wilkes  (business  associate,  fellow  Kiwanis  Club  member, 
known  nine  years)  (R.  598). 

Q.  Did  you  ever  hear  him  express  his  desire  to 
get  out  of  this  life  or  out  of  his  businesses? 

A.     I  wouldn't  think  so,  not  with  his  personality. 

Q.  Did  you  ever  hear  him  say  that  he  might 
commit  suicide  or 

A.     No,  sir. 

Q.     or   comment   that   people   had   a   right   to 

commit  suicide? 


Appendix  B 

Testimony  of  Charlotte  H.  Cla5rton  (R.  385-386). 
I     Q.     Now,  Mrs.  Clayton,  referring  to  Mr.  Houston's 
use  and  consiunption  of  alcoholic  beverages.   Did  Mr. 
Houston  take  a  drink  I 

A.     Yes,  he  did. 

Q.  Did  you  observe  his  drinking  in  your  home  or 
when  you  were  out  with  him? 

A.     I  did. 

Q'.  Would  you  just  tell  the  court,  in  your  own 
language,  just  what  you  observed  with  regard  to  Mr. 
Houston's  drinking,  and  keeping  it  entirely  within 
your  own  knowledge  when  he  was  with  you? 

A.  Mr.  Houston  and  I  sometimes  had  a  drink 
hc^fore  dinner,  sometimes  sherry  or  beer,  maybe  a 
high])all.  Often  when  we  went  out  where  we  were 
entertained  we  didn't  drink  at  all.  We  very  seldom 
went  to  cocktail  parties.  I  never  in  my  life  saw  my 
husband  intoxicated,  unable  to  drive,  unable  to  talk 
or  to  conduct  himself  as  a  gentleman — not  once. 

Q.     How  long  were  you  married  to  Mr.  Houston? 

A.  I  was  married  to  Mr.  Houston  twenty-five  and 
a  half  years. 

Q.  At  any  time  in  those  twenty-five  and  a  half 
years  did  you  ever  have  occasion  to  criticize  or  com- 
l)lain  to  Mr.  Houston  of  his  conduct,  within  the  home 
or  elsewhere,  because  of  his  drinking? 

A.     No,  sir. 

Q.  And  did  you  ever  see  Mr.  Houston  ever  drink 
l)y  himself? 

A.    Never. 


Testimony  of  Ann  Houston  Hanscom  (R.  428-429). 

Q.  Now  referring  to  your  father's  use  of  alcoholic 
beverages.  Had  you  ever  seen  your  father  take  at 
drink? 

A.     Yes. 

Q.  Will  you  just  state  in  your  own  words  to  the 
Coui-t  about  how  you  would  describe  your  father's 
drinking,  from  time  to  time,  say 

Mr.  Clausen.     Your  Honor,  we  object  to  that  as^ 
asking  this  witness  to  speculate.    In  other  words,  he 
is  asking  the  witness  to  put  an  interpretation  uponi 
a  habit,  which  is  purely  a  conclusion  or  opinion  of 
this  witness. 

Mr.  Angell.     I  ask  her  to  state  what  she  saw. 

Mr.  Clausen.    You  asked  her — 

The  Court.  She  may  state  what  she  saw,  if  any- 
thing. 

A.  He  would  take  one  or  two  or  sometimes  no 
drinks  at  all. 

Mr.  Angell.  Q.  And  was  there  any  time  that 
you  can  recall  when  your  father  was  not  drinking 
anything  ? 

A.     Yes. 

Q.    When  was  that  period,  do  you  know? 

A.     T  would  say  a  year  before  his  death. 

Q.  Did  he  ever  tell  you  why  he  wasn't  at  that 
time  ? 

A.     He  was  on  a  fat-free  diet,  I  believe. 

Q.     Trying  to  take  off  weight? 

A.    Yes. 


Q.  Did  you  ever,  in  all  the  years  you  lived  with 
your  father,  all  the  trips  you  took  with  him,  ever 
see  your  father  intoxicated? 

A.     Never  in  my  life. 

Q.  Did  you  ever  see  your  father  drink  so  much 
akohol  or  where  he  had  had  so  much  alcohol  that  he 
was  unable  to  drive  his  automobile? 

A.     Never. 

Q.     Or  staggered? 

A.    Never. 

Q.     Or  walked  with  uncertainty? 

A.     Never. 

Q.  Did  you  ever  see  your  father  when  he  had 
so  much  alcohol  that  he  was  not  coherent  in  his 
speech  ? 

A.     No. 

Q.  And  wholly  rational  in  his  speech?  Did  you 
ever  see  him  in  that  condition? 

A.    No. 

Testimony  of  Charlotte  H.  Gustafson  (R.  450-451). 

Q.  Did  you  see  how  much  your  father  drank  at 
different  times  when  you  were  out  and  around  the 
home  when  he  was  x^resent? 

A.     Yes. 

Q.  And  will  you  just  state  in  your  own  words 
what  you  observed  of  your  father  drinking  and  at 
such  times  as  you  observed  it  over  the  years  as  you 
knew  him  and  when  you  saw  him  up  until  the  time 
of  his  death? 

A.  Well,  when  he  would  come  with  my  mother 
for  dinner  at  my  house  we  wouldn't  have  anything 
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to  drink,  and  when  we  would  go  up  to  their  house 
for  dinner  sometimes  we  would  have  something  to 
drink,   sherry   or  beer  or  a   highball   before   dinner, 
sometimes  nothing.   I  can  positively  say  that  I  never  i 
saw  him  intoxicated  in  my  life,  ever. 

Q.     Did  you  ever  see  your  father  in  a  condition 
from   drinking  alcohol   where  he   would   be   high   on 
couldn't  walk  straight? 

A.     Never. 

Q.     Or  couldn't  talk  coherently? 

A.     Never.  ' 

Q.     Or  what  you  would  call  drunk? 

A.     Never. 

Q.     Or  intoxicated? 

A.     Never,  no. 

Q.     Did  you  ever  hear  your  mother,  your  sister,, 
yourself — did  you  ever  have  reason  to  complain  to 
your  father  about  his  drinking? 

A.    No. 
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Testimony  of  Leroy  Hanscom  (R.  456-457). 

Q.  Now,  over  the  years  that  you  have  known 
Mr.  Houston,  from  time  to  time  have  you  been  places 
where  Mr.  Houston  was  drinking? 

A.     In  my  home  and  in  his  home. 

Q.  Will  you  just  tell  the  court  in  your  own  words 
about  the  extent  of  drinking,  on  those  occasions  when 
you  were  present  and  you  saw? 

A.  Well,  in  my  home  it  was  the  usual  practice 
to  ask  a  guest  if  they  wanted  a  cocktail,  a  drink  of 
any  kind,  and  we  would  have  one  round,  and  if  any 


of  them  wanted  to  they  would  feel  free  to  take  it. 
That  would  be  about  the  extent  of  it  there. 

In  the  Houston  home  about  the  same  thing  oc- 
curred. I  know  they  oftentimes  preferred  beer  to 
whisky.  As  a  matter  of  fact,  I  distinctly  recall  that 
we  celebrated  the  two  preceding  New  Year's  with 
them  and  when  the  whistles  blew  at  midnight,  why, 
it  was  a  can  of  beer  that  we  celebrated  with. 

Q.  Have  you  at  any  time  ever  seen  Mr.  Houston 
intoxicated  ? 

A.     I  have  never  seen  him  intoxicated. 

Q.  Have  you  ever  at  any  time  in  your  long  ac- 
quaintance with  him  ever  seen  Mr.  Houston  under 
the  influence  of  alcohol  to  the  point  where  he  was 
not  coherent  and  entirely  clear  in  his  speech? 

A.  I  have  never  seen  him  where — even  when  he 
has  had  a  drink  or  two — that  it  seemed  to  make  a 
particle  of  difference  to  him. 

Testimony  of  Donald  C.  Campbell  (R.  468-469). 

Q.  You  saw  Mr.  Houston's  drinking  habits,  did 
you  not? 

A.     Yes,  I  certainly  did. 

Q.  And  will  you  just  tell  the  court  in  your  own 
words  what  you  saw  as  to  Mr.  Houston's  drinking 
habits  and  on  these  various  trips  and  hunting,  when 
you  were  with  him  socially,  just  what  you  observed. 

A.  Well,  he  would  have  a  drink  with  everybody 
else  and  along  with  everybody  else,  but  by  no 
means,  he  was  not  an  alcoholic  by  any  way  that  you 
could  picture  him.  He  was — he  just  was  a  social — 
would  drink  right  along  with  the  crowd  and  very— 
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and  up  to  a  certain  point,  and  he  would  cut  off.  He 
had  a  big  responsibility  and  we  were  with  business- 
men under  him  on  practically  on  all  trips  and  he 
couldn't  afford  to (k 

Mr.  Clausen.  Your  Honor,  we  will  ask  tlic  last 
part  go  out. 

Mr.  Angell.     We  have  no  objection  to  it  going  out.' 

The  Court.  What  he  could  afford  to  or  not  to  do 
may  go  out. 

Mr.  Angell.  Q.  Did  you  ever  see  Mr.  Houston 
on  any  of  these  trips  under  the  influence  of  liquor? 

A.     By  no  means. 

Q.  And  did  you  ever  see  him  when  he  was  un- 
steady on  his  feet  or  incoherent  in  his  speech? 

A.     Why,  certainly  not. 

Q.  Did  you  ever  see  him  when  he  couldn't  drive 
his  car  with  safety? 

A.  Why,  I  wouldn't  go  out  with  him  if  I  thought 
that  it  was  unsafe. 

Testimony  of  Bert  W.  Levit  (R.  547). 

Q.  And  did  you  observe  Mr.  Houston's  drinking 
habits  at  the  time  he  was  with  you  and  that  you 
saw  him? 

A.  Well,  I  can't — I  can't  say  specifically  that  I 
remember  ever  seeing  him  take  a  particular  drink. 
I  certainly  would  have  observed  it  had  he  not  taken 
a  drink  when  other  people  were  drinking,  because 
I  have  seen  him  at  these  meetings  when  p(»ople  were 
having  a  few  drinks  and  I  observed  no  difference 
between  Mr.  Houston's  habits  in  that  regard  and 
the  others.    And  I  observed  that  these  people  were 
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all  quite  sober  people.  In  other  words,  I  never  saw 
Mr.  Houston  at  any  time  under  the  influence  of  liquor 
in  any  degree. 

Testimony  of  Ellen  May  Hoffman  (R.  552-553). 

Q.  You  had  a  chance  to  observe  Mr.  Houston's 
drinking  habits'? 

A.    Yes. 

Q.    Where  would  you  be  on  occasions? 

A.  Oh,  well,  there  were  various  social  occasions, 
such  as  Christmas  parties  or  maybe  company  ban- 
quets, something  like  that. 

Q.  And  at  such  times  as  you  ever  saw  Mr.  Houston 
drink,  would  you  state  in  your  own  words  how  many 
would  you  say  he  took? 

A.  Oh,  he  might  have  one  or  two  drinks,  maybe 
three. 

Q.     Did  you  ever  see  him  intoxicated? 

A.  No,  I  have  never  seen  him  intoxicated  and 
never  seen  him  to  the  point  he  couldn't  handle  him- 
self. 

Q.  Did  you  ever  see  him  when  he  couldn't  walk 
straight  or  talk  straight? 

A.  No,  I  never  did  see  him  falter  in  his  walk  or 
hear  him  falter  in  his  speech. 

Testimony  of  Harry  A.  Utley  (R.  566-567). 

Q.     And  all  the  years  that  you  knew  Mr.  Houston 
had  you  ever  seen  him  drunk? 
I    A.    No. 
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Q.  Did  you  ever  see  him  under  the  influence  oi 
liquor  to  the  i)oint  where  he  staggered  or  was  in- 
coherent '? 

A.  No.  We  had  social  drinks  together  l)ut  he  al-1 
ways  could  handle  himself  with  wonderful  shape.  I 
never  saw  him  where  he  couldn't. 

Testimony  of  Evans  M.  Taylor  (R.  573). 

Q.  And  before  we  go  into  the  events  that  occurred 
there,  I  would  like  you  to  state  in  your  own  language, 
if  you  can,  the  drinking  habits  of  Mr.  Houston  as 
you  observed  them  over  the  last  four  or  five  years- 
before  his  death? 

A.  T  would  say  that  his  habits  were  habits  of 
social  drinking.  I  have  never  seen  him  intoxicated 
and  I  have  never  seen  him  in  a  position  where  he 
did  not  appear  to  have  all  his  faculties. 

Q.  And  you  went  to  many,  many  cocktail  parties, 
did  you  not,  and  at  these  meetings  with  these  insur- 
ance people? 

A.     Quite  a  few. 

Q.  Did  you  ever  see  him  intoxicated  at  any  of 
those  ? 

A.     No. 

Q.  Did  you  ever  see  him  when  he  didn't  have  full 
control  of  his  mental  capacities  or  ever  talked  inco- 
herently? 

A.     No,  sir. 

Q.  Or  did  you  ever  see  him  where  he  couldn't  drive 
his  car? 

A.    I  have  not. 
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Testimony  of  Roger  Gustafson  (R.  590-591). 

Q.  During  the  years  that  you  knew  Mr.  Houston 
from  1947  up  to  the  date  of  his  death  on  February 
22,  1954,  had  you  ever  been  on  social  affairs  or  in 
the  home  when  Mr.  Houston  was  taking  any  alcoholic 
drinks  ? 

A.    Yes,  sir. 

Q.     And  did  you  observe  his  drinking? 

A.     Yes. 

Q.  And  could  you  very  briefly  and  quickly  sum- 
marize how  you  would  describe  the  drinking  of  Mr. 
Houston  and  the  number  of  drinks'? 

A.  Well,  at  times — there  would  be  times  when  he 
wouldn't  take  any  at  all ;  for  instance,  when  he  would 
come  to  my  house  for  dinner,  we  wouldn't  have  any 
because  I  couldn't  afford  it;  so  at  those  times  he 
wouldn't  have  any  at  all.  Other  times  I  would  see 
him  take  I  will  say  no  more  than  three. 

Q.  Have  you  ever,  in  the  years  you  have  known 
Mr.  Houston  and  been  in  his  home  and  attended 
social  functions,  ever  seen  Mr.  Houston  drunk? 

A.     No,  sir,  I  have  not. 

Q.  Have  you  ever  seen  him  with  so  many  drinks 
aboard  that  he  was  incoherent  or  was  not  able  to 
walk  straight? 

A.     Definitely  not. 

Q.  Have  you  ever  l)een  with  him  when  he  had 
drunk  so  much  alcoholic  beverage  he  could  not  talk 
coherently? 

A.     No,  sir,  never. 

Q.     Or  show  any  signs  of  the  influence  of  alcohol! 
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A.     Never. 
Q.     Or  drive  f 
A.     Never. 

Testimony  of  Gilbert  Wilkes  (R.  598). 

Q.  Now,  l)efore  we  get  into  that  meeting,  were 
you  at  a  number  of  social  affairs  at  which  Mr.  Hous- 
ton was  present,  through  the  years  of  your  associa- 
tion with  him? 

A.  Oh,  I  had  been  to  quite  a  few  with  Mr.  Hous- 
ton. 

Q.  On  those  occasions  did  you  obseiTe  Mr.  Hous- 
ton's drinking  habits'? 

A.  He  was  always  reasonable,  conservative.  As 
far  as  to  my  recollection,  Mr.  Houston  could  handle 
his  liquor,  as  far  as  whatever  he  drank.  He  was  never 
o])stre])erous;  he  was  always  courteous,  and  he  kn^^v 
what  he  was  doing  at  all  times. 

Q.     Bid  you  ever  see  him  drunk? 

A.     Well,  certainly  not. 

Q.  Did  you  ever  see  him — what  you  would  say 
was  under  the  influence  of  alcohol? 

A.  No,  sir.  Mr.  Houston  was  normally  a  very 
happy  person  and  very  cheerful.  Peo})le  liked  to  be 
around  him. 
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Charlotte  S.  Houston, 
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Appellant's  Reply  Brief 


I.     COMMENT  ON  APPELLEE'S  STATEMENT  OF  THE  CASE 

Apjoellee  has  left  out  of  her  "Statement  of  the  Case" 
several  highly  important  facts.  These  are  a  few  of  the 
appellee's  more  glaring  omissions : 

1.  A  rifle  is  fired  by  squeezing  or  pushing  the  trig- 
ger. 

2.  The  appellee  admitted  to  the  police  that  her 
husband  had  periods  of  depression  and  had  been  de- 
pressed lately  (R.  49,  114). 

3.  The  deceased  was  careful  with  guns  (R.  411, 
488). 

4.  The  deceased  had  been  borrowing  increasingly 
upon  his  life  insurance  policies  (R.  399-401). 


2 

5.  At  the  time  of  the  fatal  shot,  the  rifle  must  have 
been  standing  upright,  practically  vertical  to  the  floor 
(R.  517). 

6.  The  deceased  was  bent  slightly  more  than  par- 
allel to  the  floor  at  the  time  of  the  shot  (R.  517,  518). 

7.  The  muzzle  of  the  rifle  was  pointed  at  his  heart 
area,  and  was  within  one  inch  of  his  chest  (R.  517). 

8.  Deceased  kept  his  guns  loaded  with  cartridges 
in  the  magazine,  not  in  the  chamber  (R.  485). 

9.  The  testimony  respecting  (a)  the  condition  of 
the  gun  lever  action,  and  (b)  the  possibility  of  firing  by 
striking  on  the  floor  or  hitting  the  hammer  spur,  re- 
lated to  a  day  more  than  a  month  after  the  death,  and 
after  the  gun  had  passed  through  several  hands. 

II.     COMMENT  ON  APPELLEE'S  "QUESTIONS  PRESENTED" 

Appellee  attempts  in  her  "Questions  Presented"  to  con- 
fine the  issues  on  this  appeal  to  the  question  of  burden  of 
proof.  But  this  is  a  reductio  ad  ahsurdam.  A  vital  point 
raised  by  this  appeal  is  that  the  trial  court  forced  appellant 
to  shoulder  an  impossible  burden  of  proof  and  at  the  same 
time  erroneously  admitted  appellee's  evidence  and  excluded 
appellant's  evidence.  A  more  apt  list  of  questions  presented 
is: 

1.  Did  the  trial  court  demand  of  appellant's  case 
more  than  the  law  required  to  prove  suicide? 

2.  Are  the  physical  facts  consistent  with  suicide  and 
inconsistent  with  any  reasonable  hypothesis  of  acci- 
dent? 

3.  Did  the  trial  court  commit  prejudicial  error  in 
excluding  appellant's  evidence? 

4.  Did  the  trial  court  commit  prejudicial  error  in 
admitting  over  objection  appellee's  evidence? 
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5.  Was  appellee  entitled  to  interest  as  damages 
upon  the  full  amount  of  commuted  value  as  of  May  4, 
1954,  or  upon  the  installments  of  family  income  due 
then  and  until  the  date  of  judgment,  or  at  all? 

I!l.     COMMENT  ON  APPELLEE'S  ARGUMENT 

A.  AppelEee  Mssynderstands  AtspeSbnJ-'s  Contention  Tho!"  the  Trial 
Court  Miscappiied  the  Law  of  Burden  of  Proof.  Appellant  Was 
Referring  to  the  Burden  of  Producing  Evidence,  Not  to  the 
Burden  of  Persuasion.  The  Trial  Court's  Memorandum  Opinion 
Demonstrates  That  the  Trial  Court  Erroneously  Required  Ap- 
pellant to  Produce  Evidence  of  a  Precise  Motive  for  Suicide 
and  to  Disprove  with  Evidence  any  Theory  of  Accident.  The 
Law  Makes  No  Such  Impossible  Demand  of  Appellant. 

There  is  no  argument  over  the  question  whether  appel- 
lant had  the  burden  of  proof  on  its  two  affirmative  defenses. 
There  is  argument,  however,  over  the  scope  and  extent  of 
that  proof.  "The  term  'burden  of  proof  is  used  in  different 
senses.  Sometimes  it  is  used  to  signify  the  burden  of  mak- 
ing or  meeting  a  prima  facie  case,  and  sometimes  the  burden 
of  producing  a  preponderance  of  the  evidence."  Estate  of 
Hampton,  55  C.A.  2d  543,  564.  Appellant  does  not  deny  that 
its  burden  was  to  produce  evidence  preponderantly  show- 
ing suicide.  See  appellant's  brief  pages  32,  33.  Appellant  of 
course  contends  that  it  satisfied  this  burden.  But  the  trial 
court  concurrently  demanded  that  appellant  not  only  per- 
suade but  actually  produce  evidence  showing  the  precise 
reason  why  deceased  committed  suicide  and  produce  evi- 
dence refuting  any  theory  of  accident  urged  by  appellee 
whether  supported  by  evidence  or  not. 

Appellee  suggests  that  the  trial,  court  imposed  no  such 
burden  upon  appellant.  But,  the  court  did  say,  "If  the  court 
was  of  the  view  that  the  evidence  presented  spelled  out  but 
one  conclusion,  namely,  suicide,  it  would  not  hesitate  enter- 


4 

ing  judgment  for  defendant  herein"  (R.  40).  And  tlie  court 
did  say,  "The  plaintiff  on  the  other  hand  has  suggested  sev- 
eral ways  in  which  the  shooting  may  have  taken  place,  all 
as  a  result  of  accident"  (R.  46).  And  the  court  did  say,  "The 
court  cannot,  in  view  of  the  physical  evidence  in  this  case, 
and  the  lack  of  proof  of  suicidal  motive  on  the  part  of 
insured,  come  to  the  conclusion  that  defendant  insurance 
company  has  shown  by  a  preponderance  of  the  evidence  that 
insured  committed  suicide"  (R.  52).  The  implication  is 
clear:  The  trial  court  would  have  required  defendant  to 
prove  ivith  evidence  the  motive  for  suicide  and  to  disprove 
with  evidence  the  "several  ways,"  i.e.,  mere  possibilities,  of 
accident  suggested  by  appellee. 

Appellee  suggests  that  appellant's  statement  of  its  bur- 
den of  proof  lacks  common  sense  and  is  contrary  to  au- 
thority (B.  p.  19-20).  But,  this  is  self  refuting.  The  most 
recent  California  authority.  Long  v.  Cal.-Western  States 
Life  Ins.  Co.,  43  Cal.  2d  871,  882,  clearly  shows  that  mere 
preponderance  of  the  evidence  of  suicide  is  all  that  the  Cali- 
fornia courts  require ;  that  it  is  the  function  of  the  trier  of 
fact  to  pick  between  a  theory  of  suicide  and  theories  of  acci- 
dent which  are  supported  hy  evidence,  and  not  to  reject  the 
former  because  of  the  existence  of  the  latter  which  may  not 
be  supported  by  evidence.  Note  that  in  the  Long  case  the 
California  court  states  that  preponderance  of  the  evidence 
is  all  that  is  required  (p.  882) ;  that  the  court  cites  Burkett 
V.  N.  Y.  Life  Ins.  Co.,  56  F.2d  105,  107-108  (p.  883),  where 
the  court  rejected  a  theory  of  accident,  saying,  "That  the 
firing  was  so  caused  is  a  mere  possibility  supported  by 
nothing  shown  by  the  evidence" ;  and  that  in  the  Long  case 
the  theory  of  accident  was  supported  by  some  competent 
evidence.  "It  was  plaintiff's  theory  that  the  deceased  had 
arisen  from  bed  in  response  to  the  barking  of  the  dogs,  that 
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as  he  went  on  the  porcli  to  investigate,  he  stumbled  over  a 
chair  or  tripped  on  an  outstretched  string,  and  in  falling 
the  gun  which  he  was  carrying  was  accidentally  discharged, 
with  the  bullet  entering  his  forehead.  Several  witnesses 
testified  that  after  the  shooting  they  found  a  chair  over- 
turned in  the  vicinity  of  where  the  deceased  fell  and  a  string 
tied  between  the  leg  of  a  chair  and  a  porch  post  near  the 
front  door  of  the  house ;  and  there  was  testimony  that  one  of 
the  little  boys  had  put  the  string  there  during  play  that 
day"  (p.  875).  With  this  and  other  evidence  in  the  record, 
the  court  then  said :  "The  issue  was  thus  sharply  defined  for 
the  jury's  evaluation  of  the  physical  evidence  in  determining 
whether  the  bullet  entered  the  forehead  consistent  with 
plaintiff's  theory  of  accidental  death  or  entered  at  the 
temple  consistent  with  defendant's  theory  of  suicide"  (p. 
877).  No  California  court  has  held  that  the  insurance  com- 
pany must  disprove  hypotheses  of  accident  not  supported 
by  reason  and  evidence.  No  California  court  has  held  that 
the  suicidal  motive  is  a  sine  qua  non. 

This  is  not  to  say,  however,  that  appellant  concedes  a 
failure  to  prove  motive  or  to  disprove  theories  of  accident. 
On  the  contrary,  there  is  sufficient  evidence  of  motive,  and 
appellee's  theories  of  accident  fall  of  their  own  unreason- 
ableness and  lack  of  evidentiary  support. 

B.  A  Most  Important  Physical  Fact  in  the  Case  Is  That  a  Rifle  Is 
Fired  by  Squeezing  or  Pushing  the  Trigger.  That  Fact,  Coupled 
with  the  Other  Physical  Facts,  Makes  an  Inference  of  Suicide 
Conclusive,  Even  Assuming  There  Were  Competent  Evidence 
That  the  Rifle  Could  Fire  Due  to  a  "Jar." 

Appellee  contends  that  a  variety  of  "facts  and  circum- 
stances" create  an  insufficiency  of  evidence  to  prove  suicide 
(B.  p.  21),  and  cause  inconsistency  with  a  theory  of  suicide 
and  consistency  with  a  theory  of  accident  (B.  p.  31).  These 
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"facts  and  circumstances"  are  what  the  court  in  Walker  v. 
Phila.  Life  Ins.  Co.,  127  F.  Supp.  26,  30,  termed  the  "bizarre 
facts,"  such  things  as  the  jovial  disposition  of  the  deceased, 
his  good  humor  the  night  before,  his  future  plans,  etc.  But 
here,  as  in  the  Walker  case,  where  the  evidence  shows  that 
death  was  not  accidental,  the  fact  that  there  may  be  some 
evidence  which,  standing  alone,  seems  inconsistent  with  a 
suicidal  intention  will  not  detract  from  the  conclusive  proof 
of  physical  facts. 

Appellee  claims  that  the  physical  facts  present  no  theory 
whatsoever  (B.  p.  22).  Appellant,  on  the  other  hand,  con- 
tends that  the  physical  facts  are  conclusive.  Of  these,  the 
most  important  is  that  a  rifle  is  fired  by  squeezing  or  push- 
ing the  trigger.  This  fact  is  so  obvious  that  it  tends  to  be 
overlooked.  Certainly  the  trial  court  overlooked  it.  For, 
when  a  man  shoots  himself  by  rifle  shot,  the  man  being  cus- 
tomarily careful  with  guns,  and  this  occurs  while  he  is  bent 
horizontally  over  an  upright  rifle,  the  muzzle  pointed  at  the 
heart  and  within  one  inch  of  the  chest,  the  fingers  accessible 
to  the  trigger,  it  is  completely  unreasonable  to  assume  that 
the  trigger  was  squeezed  or  pushed  accidentally  or  inten- 
tionally in  jest.  The  inference  of  suicide  is  the  only  reason- 
able inference.  "The  possibility  of  death  by  accident  is 
excluded  by  the  nature  and  location  of  the  wound."  New 
York  Life  Ins.  Co.  v.  Alman,  22  Fed.  2d  98. 

Api)ellee  complains  that  the  deceased's  fatal  position  was 
cramped  and  awkward.  This,  too,  is  an  important  fact.  It 
shows  again  the  intentional  nature  of  the  act.  Having  al- 
ready stooped  slightly,  at  the  place  of  the  shooting,  the 
deceased  naturally  for  the  second  or  so  would  have  bent 
further  over  the  gun,  rather  than  stand  upright  and  hold 
the  gun  in  front  of  him  in  the  crowded  passageway,  as 
suggested  by  appellee  (B.  p.  34).  Furthermore,  one  would  not, 
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under  such  circumstances,  and  for  no  reason  have  assumed 
a  still  more  cramped  and  awkward  position  except  voluntar- 
ily. By  so  positioninn^  himself,  we  infer  the  deceased  only 
could  have  contemplated  suicide.  The  series  of  backtracking 
inferences  (B.  p.  22),  that  he  knew  the  rifle  was  loaded  and 
cocked  (recall  he  kept  his  guns  loaded  with  shells  in  the 
magazine,  not  the  chamber),  when  he  squeezed  or  pushed  the 
trigger  are  again  the  only  reasonable  inferences.  What  he 
did  thereafter  was  pure  reflex. 

Consider  the  only  other  alternative  posed  by  appellee. 
From  her  evidence  that  the  rifle  could  be  fired  by  striking 
it  upon  the  floor  appellee  argues  that  the  death  could  have 
occurred  by  the  deceased's  falling  over  a  gun  thrust  upon 
the  floor  in  order  to  support  himself  (B.  p.  36).  There  is  a 
most  obvious  error  in  this  theory.  To  assume  that  a  person 
would  support  himself  with  a  lethal  M^eapon  by  pointing  it  at 
his  heart  and  within  one  inch  of  his  chest,  without  suicidal 
intentions,  is  completely  unnatural  (B.  p.  36).  Certainly  it 
would  not  be  done  voluntarily.  And  certainly  every  instinct 
would  cause  the  deceased  to  have  pointed  the  gun  elsewhere 
if  it  had  been  done  involuntarily.  Moreover,  the  theory  does 
not  gibe  with  any  physical  facts.  The  indentation  made  in 
the  floor  was  similar  to  indentations  made  when  the  rifle 
was  resting  upon  the  floorboard  and  the  trigger  intentionally 
pulled  (R.  p.  511).  The  shot  occurred  in  the  middle  of  the 
passageway;  there  was  nothing  there  which  could  have 
caused  the  deceased  to  stumble.  There  was  no  evidence  of 
an  accidental  stumble.  The  deceased  was  careful  with  guns 
and  was  an  experienced  hunter.  As  such  he  never  would  have 
carried  a  gun  by  the  muzzle  but  would  have  held  the  rifle 
pointed  down  with  the  butt  resting  under  his  armpit.  Even 
had  the  deceased  stumbled,  the  probable  way  to  have  sup- 
ported himself  would  have  been  to  grasp  onto  some  of 
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the  surrounding  furniture,  rather  than  tumble  over  a  rifle 
that  niiglit  have  been  loaded.  In  order  to  avoid  harming 
any  member  of  his  family,  he  would  naturally  have  fired  the 
shot  near  a  wall  rather  than  in  the  middle  of  a  room.  Like 
considerations  for  his  family  would  have  caused  him  to  aim 
at  the  heart  rather  than  disfigure  himself  by  blowing  his 
brains  out.  The  same  considerations  for  his  family  would 
have  caused  him,  an  insurance  man,  to  leave  no  traces  of 
suicide,  such  as  suicide  notes,  so  as  to  preserve  insurance 
monies.  But  most  important  of  all,  had  the  deceased  stum- 
bled, his  natural  reaction  would  have  been  to  bend  his  knees, 
throw  back  his  head,  and  throw  out  his  arms,  making  the 
infliction  of  the  fatal  w^ound  completely  improbable.  "Where 
a  person  trips,  the  normal  movement  is  to  throw  out  the 
hands  to  break  the  impending  fall."  Long  v.  Cal.-Western 
States  Life  Ins.  Co.,  43  Cal.  2d  871. 

In  short,  appellee's  hypothesis  is,  in  the  light  of  the  physi- 
cal facts,  completely  improbable;  it  is  unreasonable,  and 
does  not  suffice  to  support  the  presumption  against  suicide 
as  against  the  conclusive  inference  of  suicide.  See  all  the 
cases  cited  by  appellant  in  its  opening  brief,  page  47. 

Appellee's  hypothesis  also  is  unlike  those  presented  in 
her  cited  cases.  It  is  supported  by  no  evidence  and  is  con- 
trary to  the  evidence.  Thus,  unlike  Prudential  Ins.  Co.  of 
America'  v.  Baciocco,  29  Fed.  2d  966,  where  all  that  was 
known  of  the  death  was  that  the  deceased  was  found 
drowned  beneath  a  cliff,  here  the  manner  of  death  is  known. 
Unlike  Wilkinson  v.  Standard  Ace.  Ins.  Co.,  180  Cal.  252, 
there  was  no  physical  evidence  whatsoever  to  shoAv  that  the 
fatal  weapon  was  fired  by  an  accidental  striking.  Unlike 
Beers  v.  Calif.  State  Life  Ins.  Co.,  87  C.  A.  440,  there  is  no 
possibility  here  that  the  insured  had  bent  over  the  rifle, 
pointed  it  at  his  heart,  and  pushed  or  squeezed  the  trigger 
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due  to  mistake.  Unlike  Brooks  v.  Metropolitan  Life  Ins., 
27  Cal.  2d  305,  there  was  no  conflict  in  the  evidence  over 
the  location  or  position  of  the  agency  causing  death,  one  line 
of  testimony  supporting  a  theory  of  accident,  the  other  a 
theory  of  suicide.  Unlike  Jenkin  v.  Pacific  Mut.  Life  Ins.  Co., 
131  Cal.  121,  where  the  sole  facts  upon  which  the  court  was 
to  decide  accident,  murder  or  suicide  was  the  bullet  wound 
which  caused  death  two  days  after  it  was  inflicted,  here  the 
position  of  the  body  is  known,  the  direction  of  the  bullet  is 
known,  not  only  with  reference  to  entrance  and  exit,  but  also 
with  reference  to  the  floor,  and  the  position  of  the  fatal 
weapon  is  known. 

The  court  in  the  Jenkin  case  spells  out  a  distinction  in  the 
presumption  against  suicide.  It  operates  only  "when  nothing 
more  is  shown  than  that  [death]  was  brought  about  by  a 
violent  injury,  and  the  character  of  such  injury  is  consistent 
with  the  theory  of  accident."  Appellant's  proof  here  of 
course  showed  more  than  violent  injury,  and  the  character 
of  the  injury  is  not  consistent  with  a  theory  of  accident. 

C.  Bearing  in  Mind  That  a  Rifle  Is  Fired  by  Squeezing  or  Pushing 
the  Trigger,  a  Most  Important  Physical  Fact  in  the  Case,  and 
That  Appellee's  Theory  of  Accident  Is  Based  on  the  Supposition 
That  the  Rifle  Could  Have  Fired  by  Striking  It  Upon  the  Floor, 
the  Prejudicial  Character  of  the  Trial  Court's  Error  in  Allowing 
Testimony  Concerning  the  Ballistics  Tests  Is  Conclusively  Estab- 
lished.  Nor  Was  the  Error  Waived  as  Claimed  by  Appellee. 

Appellee  argues  that  the  error  in  admitting  evidence 
concerning  the  ballistics  tests  was  not  prejudicial!  (R.  p. 
42)  Appellee  refers  to  the  trial  court's  self-serving  state- 
ment that  it  would  have  reached  the  same  conclusion  regard- 
less of  such  testimony.  But,  as  pointed  out  in  appellant's 
opening  brief,  the  trial  court  relied  upon  that  testimony. 
And  its  prejudicial  character  is  conclusively  shown  by  the 
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fact  that  the  only  theory  presented  in  a})i)ellee's  brief  is 
based  upon  that  testimony,  and  by  her  own  admission  on 
l)age  35 :  "The  fact  that  the  gun  could  be  accidentally  fired 
distinguishes  this  case  from  the  many  cited  by  appellant." 
Nor  was  the  error  waived.  Api)ellee  asserts  a  "confession 
and  avoidance"  argument  of  waiver,  thus  conceding  the 
erroneous  and  damaging  nature  of  her  expert  testimony. 
Appellee  claims  such  a  waiver  from  the  fact  that  appellee's 
witnesses  were  cross-examined  (B.  p.  42).  Her  cited  cases 
of  course  do  not  so  hold.  The  correct  rule  is  set  forth  in 
Moore  v.  Norwood,  41  C.A.  2d  359,  369: 

"Neither  does  the  fact  that  appellant  cross-examined 
respondents'  expert  witnesses  deprive  the  former  of 
the  benefit  of  his  objections  made  at  the  trial,  nor  does 
such  action  militate  against  him  on  appeal.  The  rule  in 
this  regard  is  thus  succinctly  stated  in  James  v.  Tully, 
178  Cal.  380,  384  [173  Pac.  577] : 

"  'By  the  presentation  on  his  own  part  of  such  indepen- 
dent proofs  the  objecting  party,  of  course,  waives  his 
objection  and  point  on  appeal;  not  so,  however,  when 
the  objecting  party  undertakes  to  exercise  his  right  to 
cross-examine  a  witness  as  to  statements  to  which  he 
has  erroneously  been  permitted  to  testify.  Were  it 
otherwise,  one  of  the  main  functions  of  cross-examina- 
tion would  be  most  seriously  impaired;  for  a  party 
after  rightfully  objecting  to  the  admission  of  evidence, 
may  by  his  cross-examination  lay  the  foundation  for 
an  obviously  proper  motion  to  strike  it  out,  or  may 
compel  its  contradiction  or  withdrawal,  or  may  utterly 
destroy  its  effect,  and  thus  render  unnecessary  his 
remedy  by  appeal  from  the  court's  erroneous  action.'  " 

Nor  was  there  waiver  by  failure  to  make  the  proper  objec- 
tion. Appellee  erroneously  states  that  appellant's  objection 
w^as  limited  to  the  objection  that  the  testimony  Avould  be 
speculation  and  would  not  be  the  proper  subject  of  expert 
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testimony  (B.  p.  40).  Appellee  claims  that  for  the  first  time 
on  appeal,  appellant  raises  the  objection  that  there  was 
lack  of  fomidation  (B.  p.  42).  Appellee  is  wrong.  One  ground 
for  its  motion  to  strike  was  that  the  tests  were  "not  con- 
ducted under  circumstances  similar  to  the  death  of  de- 
ceased," and  at  the  time  of  the  initial  objection,  appellant's 
counsel  objected  on  the  ground  that,  "There  is  no  showing 
here  that  these  various  tests  involve  the  way  the  gun  was 
discharged  at  the  time  of  the  shooting"  (R.  507). 

The  tests  were  not  similar.  One  essential  dissimilarity 
was  that  it  was  not  shown  by  appellee  that  on  the  day  of  the 
tests  the  gun's  condition  was  similar  to  its  condition  more 
than  a  month  previous.  It  had  since  passed  through  the 
hands  of  the  deputy  coroner,  police  and  Dr.  Kirk.  Another 
is  that  the  cartridges  were  not  similar,  since  the  bullet  and 
powder  had  been  removed,  and  there  was  no  testimony  that 
their  removal  would  not  make  a  difference  in  results.  An- 
other is  that  there  was  no  testimony  as  to  the  height  from 
which  the  rifle  was  dropped,  nor  as  to  the  amount  of  force 
or  speed  with  which  the  gun  was  struck,  and  that  it  was 
possible  timew^se  or  otherwise  for  the  deceased  to  have 
ended  up  in  his  slightly  more  than  horizontal  position  after 
having  dropped  the  gun  with  sufficient  force  or  distance  or 
speed  to  have  caused  the  gun  to  fire.  And  finally  no  testi- 
mony was  given  showing  that  the  type  of  surface  against 
which  the  butt  was  struck  was  similar  to  the  floor  in  de- 
ceased's basement. 

It  does  the  appellee  no  good  to  use  the  semantic  argument 
that  her  expert's  testimony  did  not  relate  to  experiments 
but  merely  to  the  description  of  the  mechanical  operation 
of  the  gun  (B.  p.  40).  Her  experts  testified  that  they  "tested" 
the  rifle  (R.  507),  and  the  very  case  cited  by  appellee.  People 
V.  Willis,  70  C.A.  465,  (which  did  not  involve  tests  to  prove 
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a  mechanical  defect)  talks  of  "experiments  which  were  made 
with  the  gun"  (p.  472).  And  appellee  herself  refers  to  them 
as  "tests"  (B.  p.  40). 

The  simple  fact  is  that  appellee's  experts  experimented 
witli  the  gun,  and  appellee  failed  to  show  that  the  experi- 
ments were  conducted  under  circumstances  and  conditions 
similar  to  the  time,  place  or  manner  of  death  of  the  deceased. 
McGovgh  v.  Hendrickson,  58  C.A.  2d  60,  holds  it  was  her 
burden  so  to  do.  It  was  an  abuse  of  discretion  for  the  court 
to  admit  the  testimony ;  and  in  any  event  her  failure  to  lay 
such  a  foundation,  particularly  respecting  the  condition  of 
the  gun,  emasculates  its  value  as  evidence.  The  failure  of 
appellee  to  support  her  position  with  any  case  in  point,  and 
her  reliance  upon  a  purported  waiver,  is  an  implied  conces- 
sion that  the  evidence  was  inadmissible. 

D.     The  Exclusion  of  Appellant's  Evidence  on  Suicidal  State  of 
Mind  Was  Prejudicial  Error. 

Appellee  argues  that  the  adjuster's  report,  erroneously 
excluded  from  evidence,  was  too  remote  in  time,  and  was 
not  made  in  the  scope  of  the  adjuster's  authority  as  agent 
of  the  deceased  because  the  agent  represented  the  liability 
insurance  carrier  (B.  p.  25).  The  short  answer  to  the  latter 
argument  is  that  the  adjuster  was  acting  in  a  dual  agency 
capacity,  as  agent  both  of  the  deceased  and  of  the  liability 
carrier.  For  example,  the  release  secured  by  the  adjuster 
was  for  the  deceased  and  released  rights  as  against  the 
deceased.  That  an  adjuster's  declarations  in  connection  witli 
the  adjustment  of  a  claim  are  admissible  hearsay  as  against 
his  principals  is  too  clear  for  argument.  See  State  Farm 
Mut.  Auto.  Ins.  Co.  v.  Porter,  186  Fed.  2d  834  (9th  Cir. 
1950),  where  the  adjuster's  statements  and  admissions  of 
the  attorney  representing  both  the  tortfeasor  and  insurance 
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company  were  lield  to  be  admissible,  originally  in  the  negli- 
gence action,  and  then  later  in  an  action  on  the  policy. 

On  the  question  of  remoteness,  it  tirst  should  be  noted 
that  appellant's  objections  to  letters  of  the  deceased  ante- 
dating the  adjuster's  report  were  overruled  by  the  court 
below  (R.  p.  481).  Second,  appellee's  conclusion  that  the 
matter  was  "laid  to  rest"  is  merely  her  inference  from  evi- 
dence presented  by  her  to  the  effect  that  persons  other  than 
deceased  had  had  no  communication  with  the  prostitute  re- 
ferred to  in  the  report.  The  question  of  admissibility  of 
appellant's  evidence  is  not  determined  by  its  conflict  with 
appellee's  evidence.  Third,  both  the  feelings  of  remorse 
which  the  deceased  presumably  suffered  and  the  intention 
of  the  prostitute  to  make  good  on  her  "fine  position"  un- 
doubtedly did  not  disappear  in  the  space  of  a  few  months. 
"A  state  of  mind  once  proved  to  exist  is  presumed  to  remain 
such  until  the  contrary  appears."  Smith  v.  Capital  Gas  Co., 
132  Cal.  209,  212.  Finally,  it  should  be  noted  that  the  Lake- 
view  incident  was  but  one,  although  an  integral  part,  of  a 
pyramiding  effect  of  appellant's  evidence  showing  a  sui- 
cidal state  of  mind  and  should  be  added  to  appellant's  other 
evidence  of  periods  of  depression,  cyclothymic  personality, 
running  and  increasing  debts,  etc. 

Appellee  also  seeks  to  avoid  the  prejudicial  error  which 
occurred  in  the  exclusion  of  Dr.  Bennett's  expert  testimony 
(B.  p.  26).  Again  appellee  would  choose  to  determine  the 
admissibility  of  appellant's  evidence  by  her  inferences  and 
deductions  from  other  evidence.  Appellee's  claim  that  the 
question  assumed  facts  not  in  evidence  or  failed  fairly  to 
represent  the  evidence  presupposes  that  appellant's  hypo- 
thetical question  was  required  to  be  based  on  appellee's 
evidence  alone.  But  "It  is  not  essential  to  the  propriety  of 
a  hypothetical  question  that  the  facts  assumed  should  be 
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undisputed.  The  question  is  proper  if  it  recites  only  facts 
within  the  possible  or  probable  range  of  the  evidence  and 
if  it  is  not  unfair  or  misleading."  Guardianship  of  Jacohson, 
30  Cal.  2d  312,  324.  Appellant's  evidence,  especially  the  tes- 
timony of  appellee  and  witness  Wilkerson,  established  each 
of  the  facts  stated  in  the  hypothetical  question,  and  the 
question  was  therefore  proper. 

Again,  appellee  claims  that  the  exclusion  of  Dr.  Bennett's 
testimony  was  not  prejudicial.  But  the  best  refutation  is 
her  brief.  It  is  replete  with  the  very  conclusions  which  our 
proffered  testimony  was  designed  to  rebut.  For  example, 
on  page  38  she  asserts  that  her  evidence  showed  "that  in- 
sured was  not  the  kind  of  person  to  destroy  himself."  On 
page  39  she  talks  of  "the  evidence  of  insured's  character 
and  circumstances  which  unerringly  show  a  positive  inten- 
tion to  continue  to  live."  It  was  for  this  reason  that  the 
appellate  court  in  Smith  v.  Metropolitan  Life  Ins.  Co.,  47 
N.E.  2d  330,  333,  held  that  the  alienist's  testimony  should 
have  been  admitted,  to  rebut  the  effect  of  "evidence  that  he 
w^as  in  good  health,  happily  married,  cheerful  on  the  morn- 
ing of  his  death,"  etc.  Appellant  should  have  been  given  the 
opportunity  to  show  that  appellee's  uninformed  conclusions, 
supra,  were,  to  an  informed  expert,  incorrect.  Appellant  had 
a  right  to  submit  its  theory  of  the  case  by  a  hypothetical 
question  without  adopting  any  part  of  its  opponent's  theory. 
Coogan  Finance  Corp.  v.  Beatcher,  120  C.A.  278. 

And,  finally,  appellee's  complaint  that  Dr.  Bennett  had 
not  examined  the  deceased  is  merely  a  complaint  against  all 
expert  testimony.  The  case  "is  governed  by  the  established 
rule  in  California  that  a  duly  qualified  expert  witness  may 
express  through  an  answer  to  a  hypothetical  question  an 
opinion  upon  a  subject  of  expert  testimony."  Ver  Bryck  v. 
Luhy,  67  C.A.  2d  842,  845. 
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E.  The  ExcSusieii  of  Apf^ellanf's  Rebuftal  Opinion  Evidence  Was 
PrejudscioS  Error. 

Appellee  asserts  that  her  experts  expressed  no  opinion  as 
to  the  cause  of  death  (B.  p.  40).  But  the  record  (R.  515,  529) 
will  disclose  they  did  so  in  response  to  appellee's  questions. 
The  above  assertion  and  her  attempt  to  characterize  their 
testimony  merely  as  description  of  the  mechanical  operation 
of  the  gun  clearly  shoAvs  recognition  that  error  was  com- 
mitted below.  Notwithstanding  her  statement  to  the  con- 
trary (B.  p.  41),  People  v.  Heacoch,  10  C.A.  455,  is  directly 
in  point  in  holding  that  the  admission  of  such  testimony  as 
to  possibilities  of  accident  is  prejudicial  error.  So  also 
would  be  the  admission  of  the  Coroner's  jury  verdict.  Its 
only  conceivable  relevancy  would  be  as  the  hearsay  opinion 
of  the  jury  that  there  was  a  possibility  of  accidental  death. 
Therefore,  the  trial  court,  having  allowed  appellee  to  in- 
troduce inadmissible  opinion  evidence,  should  not  have 
compounded  the  error  by  excluding  the  more  authoritative 
opinions  of  the  police  and  coroner.  They  were  the  ones  who 
talked  to  appellee  and  were  thus  better  qualified  to  judge 
the  meaning  of  her  admission  that  the  deceased  had  periods 
of  depression  and  was  depressed  lately.  They  were  the  ones 
who  were  on  the  scene  minutes  after  the  shooting  and  were 
able  to  observe  the  undisturbed  physical  evidence  and  condi- 
tion of  the  premises.  They  were  the  ones  with  authoritative 
experience  Mdio  had  made  innumerable  determinations  of 
suicidal  death. 

F.  Appellee  FciiSs  to  Answer  Appel!ant-'s  Argument  on  its  Mis- 
representation Defense. 

Appellee  relies  upon  McEwen  v.  New  York  Life  Ins.  Co., 
42  C.A.  133  (B.  p.  44)  for  its  holding  there  that  the  question 
whether  the  insured  had  used  alcohol  to  excess  was  a  question 
of  fact,  and  claims  that  the  evidence  thereon  is  in  conflict 
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(B.  p.  45).  But,  in  the  McEwen  case,  as  the  court  there  notes, 
"There  is  little  testimony  touching  the  quantity  of  his  liba- 
tions." The  importance  of  the  McEwen  case  is  that  it  states 
the  appellant's  burden  of  proof  below:  To  prove  habitual 
use,  and  that  on  only  more  than  one  occasion  the  insured 
drank  to  excess.  Appellant  claims  that  this  burden  was  fully 
satisfied.  Being  under  the  influence  of  alcohol  most  of  the 
time,  as  witness  Wilkerson  testified  the  deceased  was,  ap- 
pellant submits,  is  drinking  to  excess.  That  some  friends  and 
his  family  did  not  observe  this  activity  is  not  a  conflict  of 
evidence.  That  these  same  friends  and  family  testified  that 
the  insured  drank  is  proof  of  habitual  use. 

In  any  event,  appellee  utterly  fails  to  dispute  the  holdings 
of  Allstate  Ins.  Co.  v.  Miller,  96  C.A.  2d  778;  Maggini  v. 
West  Coast  Life  Ins.  Co.,  136  C.A.  472,  and  Cal.-West.  States 
Etc.  Co.  V.  Feinsten,  15  Cal.  2d  413,  cited  by  appellant  in  its 
opening  brief,  which  clearly  demonstrate  the  error  below  of 
excluding  appellant's  evidence  on  materiality  of  the  repre- 
sentations. Appellee  contents  herself  with  arguing,  without 
citation  of  authority,  that  the  testimony  was  improper  and 
that  the  error  could  not  have  been  prejudicial  because  the 
trial  court  found  that  no  misrepresentations  had  been  made 
(B.  Y>-  47).  But  the  error  should  be  considered  with  refer- 
ence to  the  evidence  and  the  numerous  other  erroneous 
rulings  on  admission  and  exclusion  of  evidence,  and  when  so 
considered,  the  error  must  be  deemed  prejudicial.  See  Stin- 
son  Co.  V.  Lemoore  Co.,  45  C.A.  241,  256. 

G.  Appellant  Did  Not  Waive  its  Right  to  Object  to  the  Award 
of  interest.  Both  in  Its  Answer,  and  in  Its  Requests  for  Find- 
ings, Appellant  Denied  That  Appellee  Was  Entitled  to  Interest 
on  the  Full  Commuted  Value  as  of  May  4,  1954.  Nor  Did 
Appellant  Stipulate  Away  Its  Right  so  to  Object. 

Appellee  argues  that  appellant  stipulated  away  its  right 
to  object  to  an  award  of  interest,  because  of  the  following 
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language :  "We  will  taka  the  stipulation  that  the  proof  of 
loss  was  duly  filed  and  no  objection  was  made  to  that  proof 
of  loss,  other  than  those  stated  in  the  two  separate  defenses 
in  the  answer  *  *  *"  (K.  330;  B  p.  49)  Obviously  the  stipula- 
tion makes  no  reference  to  an  award  of  interest,  and,  in  fact, 
the  objection  was  raised  at  the  first  opportunity  afforded 
appellant  so  to  do,  at  the  time  of  settlement  of  findings  and 
judgment  (R.  54).  Appellant's  answer  denied  that  appellee 
had  any  rights  to  the  commuted  value  (R.  33). 

Appellee  nowhere  explains  how  her  damages  could  have 
been  certain  on  May  4,  1954,  without  first  having  given  no- 
tice to  appellant  of  her  election  to  choose  either  the  family 
income  or  commuted  value.  Thus  under  the  clear  terms  of 
Calif.  Civ.  Code  §  1449  and  §  3287,  no  interest  should  have 
been  awarded  upon  the  commuted  value  as  of  the  due  date 
of  payment.  Furthermore,  it  is  questionable  whether  inter- 
est should  be  allowed  to  date  of  judgment  upon  the  accrued 
amounts  of  family  income,  due  to  the  same  uncertainty.  In 
any  event,  §  1449  vests  the  right  of  selection  in  the  appellant, 
and  the  latter  amount  of  interest  is  the  least  erroneous. 

CONCLUSION 

Wherefore,  appellant  respectfully  submits  that  the  judg- 
ment should  be  reversed  for  all  the  foregoing  reasons. 

Respectfully  submitted, 

Henry  C.  Clausen 

Francis  V.  Keesling,  Jr.,  and 

Henry  C.  Clausen,  Jr. 

By    Henry  C.  Clausen,  Jr. 

Attorneys  for  Appellant 
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Statement  of  Jurisdiction. 

Appellant  was  indicted  by  the  Grand  Jury  for  the  South- 
ern District  of  California  on  October  12,  1955,  on  two 
counts  of  perjury  and  one  count  of  obstruction  of  jus- 
tice [Clk.  Tr.  11].^ 

On  October  25,  1955,  appellant  was  arraigned  and 
entered  a  plea  of  not  guilty  to  all  three  counts  of  the  in- 
dictment and  the  case  was  set  for  trial  on  January  10, 
1956  [Clk.  Tr.  12]. 

On  January  10,  1956,  jury  trial  was  begun  in  the 
United  States  District  Court  for  the  Southern  District 
of  CaHfornia,  the  Honorable  Judge  Ben  Harrison  pre- 
siding [R.  3].^  The  trial  was  concluded  by  a  verdict  of 
guilty  on  all  three  counts  on  January  13,  1956  [R.  481]. 


i"Clks.  T."  refers  to  Qerk's  Transcript  of  Record. 
2"R"  refers  to  Reporter's  Transcript. 
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On  January  30,  1956,  it  was  adjudged  that  appellant  be 
committed  to  the  custody  of  the  Attorney  General  for  a 
period  of  three  years  on  each  of  the  three  counts,  the 
sentences  to  run  concurrently  [R.  499;  Clk,  Tr.  43-44]. 

On  February  2,  1956,  a  timely  notice  of  appeal  was 
filed  [Clk.  Tr.  47],  and  on  February  8,  1956,  the  District 
Court  ordered  that  the  appellant  be  allowed  to  proceed 
in  forma  pauperis  [Clk.  Tr.  50]. 

The  District  Court  had  jurisdiction  of  this  cause  of 
action  under  Title  18,  United  States  Code,  Sections  1503, 
1621  and  3231. 

This  Court  has  jurisdiction  under  the  provisions  of 
Title  28,  United  States  Code,  Section  1291  and  Rules  37 
and  39  of  the  Federal  Rules  of  Criminal  Procedure,  Title 
18,  United  States  Code. 

Statement  of  Facts. 

Appellant  was  hired  by  Builders  Control  Service,  Inc. 
in  June,  1948  to  liquidate  certain  property  of  the  corpora- 
tion in  San  Diego  County  [R.  49,  52].  His  starting 
salary  was  $300  per  month,  but  this  was  later  raised  to 
$400  [R.  49].  No  written  contract  was  entered  into 
and  no  compensation  in  addition  to  his  salary  was  given 
or  promised  him  [R.  49].  The  appellant  was  fired  from 
his  position  in  March,  1951  [R.  49].  On  May  23,  1952, 
he  filed  a  civil  action  against  the  corporation  and  others 
alleging  that  they  were  indebted  to  him  in  the  sum  of 
$477,805.00  for  services  rendered  by  him  pursuant  to  a 
written  contract  [R.  7S,  81].  The  written  contract  was 
alleged  to  have  been  taken  from  him  by  fraud,  etc.  [R. 
76]. 

Various  depositions  were  taken  in  the  civil  action, 
and  the  cause  went  to  trial  in  October,   1954,  the  case 
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ultimately  being  dismissed  for  lack  of  prosecution  [R. 
7-8,  452].  Various  statements  of  the  appellant  under 
oath  during  the  depositions  and  at  the  time  of  trial  were 
the  bases  of  the  grand  jury's  indictment  for  perjury. 

The  first  count  of  the  indictment  charged  that  appellant 
perjured  himself  in  a  deposition  on  September  8,  1952 
in  that  he  falsely  stated  there  was  such  a  written  contract 
by  which  he  was  to  receive  $100  per  week  as  a  retainer 
fee,  $100  for  each  day  he  worked,  and  a  participating 
interest  in  certain  transactions  [Clk.  Tr.  3-5].  The  second 
count  of  the  indictment  charged  that  appellant  similarly 
perjured  himself  on  October  5,  1954  at  the  trial  of  the 
civil  action  in  that  he  again  falsely  stated  that  there  was 
such  a  written  contract  [Clk.  Tr.  5-10].  Count  three 
charged  the  appellant  with  endeavoring  to  obstruct  jus- 
tice in  that  he  solicited  one  Gladys  Dutcher  to  perjure  her- 
helf  in  a  deposition  in  the  civil  action  [Clk.  Tr.  10-11]. 

Three  officials  of  the  corporation  testified  in  the  trial 
below  that  no  such  contract,  written  or  oral,  had  ever 
existed  [R.  49-50,  122-123,  128].  Gladys  Dutcher  testi- 
fied that  she  was  requested  by  the  appellant  in  two  con- 
versations to  falsely  testify  that  she  had  seen  the  written 
contract  and  related  papers,  or  so-called  "credit  memo- 
randa" [R.  192-193,  199-201].  Tape  recordings  of  these 
conversations  were  introduced  into  evidence  [R.  327-340, 
343-348,  367].  Two  former  secretaries  of  the  corpora- 
tion testified  that  appellant  had  requested  them  to  testify 
that  they  had  seen  the  contract  in  question  [R.  163-165, 
179]. 

Two  defense  witnesses  testified  that,  in  1950,  they 
saw  what  appellant  contended  to  be  a  written  contract 
and  credit  memoranda  between  Builders  Control  and  him- 
self [R.  239,  257].  Another  witness  testified  that  he  saw 
papers  similarly  represented  by  appellant  to  be  said  con- 


tract  and  memoranda  in  1953  [R.  387],  three  years  after 
appellant  asserts  they  were  taken  from  him  [R.  76,  280]. 

The  appellant  testified  that  there  was  such  a  written 
contract  [R.  268],  and  was  allowed  to  summarize  the 
types  of  activity  in  which  he  was  engaged  with  the  cor- 
poration [R.  272-277].  He  was  not  permitted  by  the  trial 
court  to  testify  to  the  precise,  minute  details  of  his  duties 
with  the  corporation  [R.  277]. 

Summary  of  Argument. 
I. 

Limitation  of  the  Defense  Theory  Was  Not  Error. 

A.  Restriction  of  Cross-Examination  Was  Not  Error. 

The  cross-examination  (1)  was  beyond  the  scope  of 
the  direct  examination,  (2)  was  on  immaterial  and  irrele- 
vant matters  and  (3)  was  merely  supplementary  to  other 
cross-examination.  Restriction  of  such  cross-examina- 
tion was  proper. 

B.  Exclusion  of  Evidence  Was  Not  Error. 

The  excluded  evidence  was  (1)  irrelevant,  (2)  im- 
material and  (3)  merely  cumulative  to  other  evidence 
in  the  record.     The  exclusion,  therefore,  was  proper. 

C.  Requirement  of  Written  Offer  of  Proof  Was  Not 

Error. 

Such  procedure  has  been  approved  previously  by  this 
Court. 

II. 

The  Court's  Comments  to  the  Jury  Were  Not  Error. 

A.     No  Objection  Was  Made  to  the  Comments. 

Since  no  objection  was  made  during  the  trial,  the 
Court's  remarks  must  be  plain  error  to  constitute  a 
ground  for  reversal. 
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B.     The  Comments  Were  Not  Error. 

Language  similar  to  that  used  by  the  trial  judge  has 
been  held  not  to  be  error  in  other  cases,  much  less  plain 
error. 

III. 

The  Verdicts  Were  Not  Contrary  to  the  Law  or 
TO  the  Evidence. 

A.  Count  One  Was  Not  Barred  by  the  Statute  of  Limi- 

tations. 

The  indictment  was  returned  well  within  the  five  year 
period  of  limitations  provided  by  18  United  States  Code, 
Section  3282;  further,  this  contention  concerning  the 
statute  of  limitations  cannot  be  raised  for  the  first  time 
on  appeal. 

B.  The  Two-Witness  Rule  of  Perjury  Does  Not  Apply 

to  Obstruction  of  Justice  Prosecutions. 

C.  There  Was  Sufficient  Evidence  to  Sustain  Conviction 

on  Counts  One  and  Two. 

L  Insufificiency  of  the  evidence  should  not  be  raised 
for  the  first  time  on  appeal. 

2.  Proof  of  appellant  having  knowingly  committed  per- 
jury was  overwhelming. 

D.  There  Was  Sufficient  Evidence  to  Sustain  Conviction 

on  Count  Three. 

\.  It  is  not  necessary  to  prove  that  appellant  en- 
deavored to  influence  a  "witness." 

2.  Mrs.  Dutcher  was  such  a  "witness." 

3.  No  variance  occurred. 

4.  Obstruction  of  justice  may  occur  in  civil  cases. 


ARGUMENT. 

I. 

Limitation  of  the   Defense   Theory  Was   Not  Error. 
A.     Restriction    of    Cross-Examination    Was    Not    Error. 

The  denial  by  the  trial  court  of  the  right  to  make 
extended  cross-examination  of  Russell  Anderson  concern- 
ing the  details  of  appellant's  duties  with  Builders  Control 
Service  is  contended  to  be  reversible  error.  A  typical 
question  on  cross-examination  was  as  follows: 

*'Do  you  recall  telling  Mr.  Fry  at  about  the  time 
this  trip  was  made  by  Mr.  Roberts  on  the  Valco  deal, 
that  Roberts  took  someone  from  the  administration 
over  to  F.  H.  A.,  and  received  verbal  assurance  that 
a  portion  of  the  closing  could  safely  occur  after  May 
31,  provided  only  a  few  days  were  involved?"  [R. 
105]. 

The  quoted  question  goes  far  beyond  the  scope  of  direct 
examination,  for  nothing  was  brought  out  therein  about 
appellant's  duties  with  Builders  Control  Service,  much  less 
about  his  trips  to  various  cities  or  other  details  of  his 
employment  [R.  47-52,  82-83].  Cross-examination  out- 
side the  scope  of  the  direct  examination  is  properly  re- 
stricted. 

Richman  Bridgman  v.   United  States,   183  F.   2d 
750  (9th  Cir.  1950). 

Relevancy  of  this  and  other  questions  relating  to  the 
precise  details  of  appellant's  duties  could  have  had  little 
probative  value  in  determining  whether  such  duties  were 
performed  pursuant  to  a  zwiiten  contract.  The  Govern- 
ment freely  conceded  that  appellant  was  employed  by  and 
performed  duties  for  Builders  Control  Service,  the  sole 
contention   of   the   prosecution   being   that   appellant    had 
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no  written  contract  [R.  110-111,  272].  Defense  counsel 
readily  admitted  that  this  was  the  sole  issue  [R.  41-42]. 
Certainly  if  the  cross-examination  was  on  irrelevant  mat- 
ters, no  error  was  committed  in  restricting  such  cross- 
examination. 

D'Aquino  v.   United  States,   192  F.  2d  338,   371 
(9th  Cir.  1951),  cert.  den.  343  U.  S.  935. 

However,  even  if  it  be  said  that  the  matters  embraced 
in  the  excluded  questions  had  some  slight  tendency  to 
prove  the  existence  of  appellant's  alleged  written  contract, 
the  materiality  thereof  was  greatly  outweighed  by  the 
tendency  to  confuse  the  jury  and  was,  therefore,  properly 
excluded.  As  was  stated  in  Bateman  v.  United  States, 
212  F.  2d  61,  67  (9th  Cir.  1954): 

"The  excluded  evidence  would  have  opened  up  col- 
lateral issues  tending  to  delay  and  unduly  burden  the 
progress  of  the  trial." 

In  any  event,  the  cross-examination  was  allowed  to  probe 
the  general  nature  of  appellant's  work  [R.  98-100] ;  thus, 
no  prejudicial  error  resulted  from  limitation  of  further 
remotely  material  questions  which  were  merely  cumulative 
in  effect. 

Bateman  v.  United  States,  supra. 

B.     Exclusion   of   Evidence   Was   Not   Error. 

The  next  contention  is  that  error  was  committed  by  the 
exclusion  of  appellant's  testimony  regarding  his  activities 
with  Builders  Control  Service.  The  minute  details  of 
appellant's  duties  were  quite  immaterial,  likely  to  mis- 
lead the  jury  as  to  the  actual  issues  of  the  case  and  thus 
were  correctly  excluded  under  a  proper  exercise  of  the 


trial  court's  discretion.  In  Schindler  v.  United  States, 
208  F.  2d  289  (9th  Cir.  1953),  it  was  stated,  as  to  simi- 
larly immaterial  evidence : 

''Its  relevancy,  if  any,  was  too  slight  to  render  its- 
exclusion  prejudicial.  The  primary  tendency  of  the 
excluded  material  was  to  clutter  up  and  confuse  the 
record,  and  we  think  the  exclusionary  ruling  was 
well  within  the  discretion  of  the  trial  judge." 

Any  help  to  the  defense  case  that  could  have  been  gained 
by  testimony  regarding  the  type  of  work  performed  for 
Builders  Control  Service  was  fully  given  when  the  trial 
court  allowed  the  general  nature  of  each  project  upon 
which  appellant  worked  to  be  explained  to  the  jury  [R. 
272,  274-277].  The  excluded  testimony  consequently  was 
merely  cumulative  and  was  properly  denied  admission. 

Wolcher  v.  United  States,  218  F.  2d  503,  509  (9th 
Cir.  1954). 

Appellant  now  vigorously  asserts  that  he  was  prejudiced 
by  the  Court's  remark  and  ruling  that  ''you  have  gone  far 
enough,  Mr.  Lambeau"  [R.  277].  Yet  it  is  interesting 
to  note  that  this  very  remark  was  invited  by  defense 
counsel  when  he  stated  to  the  Court,  "I  shall  rely  on  you 
to  stop  me  when  you  think  I  am  going  too  far"  [R.  272]. 

Appellant's  half-hearted  contention  that  defense  Exhibit 
C  was  improperly  denied  admission  into  evidence  is  rather 
thoroughly  answered  (1)  by  its  failure  to  be  identified 
[R.  138]  and  (2)  by  the  failure  of  the  defense  to  reoifer 
the  exhibit  after  the  Court's  request  that  it  be  further 
identified    [R.    137-138]. 
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C.     Requirement  of  Written  Offer  of  Proof  Was  Not  Error. 

With  respect  to  the  Court's  requirement  that  there  be 
a  written  offer  of  proof,  it  is  difficult,  indeed,  to  find  preju- 
dice to  appellant  resulting  therefrom.  The  Court's  re- 
quest came,  not  during  the  middle  of  a  session,  but  at  the 
very  end  of  the  first  day  of  the  four-day  trial  [R.  150]. 
Further  tedious  argument  before  the  jury  was  saved  by 
this  requested  procedure,  which  apparently  was  approved 
by  this  Court  in  Shreve  v.  United  States,  103  F.  2d  796, 
807  (C.  C.  A.  9,  1937) : 

"The  Court  very  properly  refused  to  permit  appel- 
lants' attorney  to  state  what  he  proposed  to  prove 
in  the  presence  of  the  jury.  Nor  was  it  necessary 
to  excuse  the  jury  and  delay  the  trial  to  permit  the 
offer  to  be  dictated  to  the  reporter.  The  Court 
granted  permission  to  counsel  to  reduce  the  same  to 
writing  and  file  it  with  the  Clerk  of  the  court.  This 
was  done,  the  contents  of  this  paper  were  transcribed 
into  the  bill  of  exceptions  and  we  fail  to  see  in  what 
manner  this  procedure  violated  any  of  appellants' 
rights." 

II. 
The  Court's  Comments  to  the  Jury  Were  Not  Error. 

The  trial  commenced  on  January  10,  1956,  and  was 
submitted  to  the  jury  at  11:35  a.  m.,  January  13,  1956 
[R.  478].  At  5:15  p.  m.,  January  13,  the  jury  asked 
the  Court  the  following  question: 

"The  Foreman:  Your  Honor,  the  jury  would  like 
the  court's  opinion  whether  it  is  possible  to  agree 
on  two  counts  and  have  a  final  disagreement  on  a 
third   count? 

The  Court:  As  I  understand  the  law  the  jury 
may"  [R.  479]. 
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Apparently  the  only  coercive  effect  that  could  have  been 
exercised  by  the  Court  was  over  the  third  count  as  to 
which  the  jury  was  in  disagreement,  since  the  allegedly 
coercive  statement  came  after  the  above-quoted  discussion. 
The  jury  returned  a  verdict  of  guilty  on  all  three  counts 
at  7:45  p.  m.,  January  13,  1956  [R.  480-481]. 

A.     No  Objection  Was  Made  to  the  Comments. 

No  objection  was  made  by  defense  counsel  to  the  Court's 
remarks  now  contended  to  be  coercive.  Appellate  courts 
have  held  that  the  propriety  of  allegedly  coercive  remarks 
will  not  be  reviewed  unless  objection  is  made  thereto,  on 
the  quite  valid  principle  that  had  objection  been  made 
in  the  Court  below,  the  error  might  have  been  cured  by 
the  Court  itself.  Campbell  v.  United  States,  221  Fed. 
186  (C.  C.  A.  9,  1915),  states  at  page  188: 

"The  trial  commenced  September  20,  1912,  ending 
with  the  return  and  entry  of  the  verdict  of  the  jury 
seven  days  later,  after  deliberating  48  hours.  Three 
times  they  returned  into  court  for  further  instruc- 
tions; on  the  third  occasion  the  foreman  saying  that 
the  jury  was  unable  to  agree.  The  court,  however, 
directed  them  to  consider  the  case  further.  The  jury 
having  finally  returned  a  verdict  of  guilty,  one  of 
the  points  urged  on  behalf  of  the  plaintiff  in  error 
for  a  reversal  of  the  judgment  is  that  such  verdict 
was  coerced  by  the  court.  There  is  no  basis  in  the 
record  for  such  a  contention,  especially  in  view  of  the 
fact  that  no  objection  zvas  made  by  the  defendant 
to  the  action  of  the  court  in  directing  the  jury  to 
further  consider  the  case.  The  defendant  was  evi- 
dently then  willing  to  take  the  chances  of  a  verdict 
in  his  favor,  and  cannot  now  be  heard  to  complain  of 
the  result  on  that  ground"  (Emphasis  added). 
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In  C.  I.  T.  Corporation  v.  United  States,  150  F.  2d  85, 
91  (C.  C.  A.  9,  1945),  it  was  urged  that  the  Court  erred 
by  reason  of  its  having  told  the  jury  late  Saturday  night 
that  it  would  not  be  able  to  re-read,  as  requested  by  the 
jury,  an  instruction  until  the  following  Monday. 

"Thereafter,  the  court  directed  the  bailiff  to  advise 
the  jury  that  it  was  not  necessary  for  it  to  continue 
its  deliberations  throughout  the  night  or  Sunday,  but 
that  it  might  if  desired,  retire  to  bed  and  await  the 
giving  of  further  instructions." 

Approximately  40  minutes   later   the   jury   arrived   at   a 
verdict.     The  Court  stated: 

"No  objection  to  the  above  proceedings,  or  to  any 
part  thereof,  was  made  by  any  counsel  in  the  case. 

"It  is  obvious  that  the  money-lenders  counsel  may 
be  deemed  to  have  thought  it  of  no  advantage  to  his 
client  to  have  the  instruction  re-read.  We  consider 
such  claim  to  error,  not  excepted  to,  only  'far  enough 
to  see  that  there  has  been  no  miscarriage  of  justice.' 
Giles  V.  United  States,  9  Cir.,  144  R  2d  860-861. 

"There  was  no  reversible  error  in  advising  the 
juror  that  he  would  have  to  wait  until  Monday  to 
have  an  instruction  reread." 

The  experienced  trial  judge  in  the  instant  case  gave  de- 
fense counsel  full  opportunity  to  make  known  any  objec- 
tions or  comments  with  respect  to  the  remarks  now 
labeled  for  the  first  time  oppressive: 

"The  Court:  Is  there  any  objection  as  to  the 
comments  of  the  court  just  now?" 

Defense  counsel  not  only  made  no  objection,  but  expressed 
his  approval  as  follows: 

"Mr.  Lambeau:     I  believe  it  is  all  right"  [R.  480]. 
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It  is  doubtful  that  this  Court  will  lend  validity  to  this 
novel  and  somewhat  ungentlemanly  procedure  of  attacking 
trial  court  actions  in  which  appellants  concurred.  A  re- 
versal of  the  trial  court  on  this  point  must  necessarily  in- 
volve a  utilization  of  Rule  52(b)  Federal  Rules  of  Crim- 
inal Procedure.  Appellee  leaves  trustfully  the  application 
of  Rule  52(b)  in  this  case  ''to  the  good  sense  and  experi- 
ence of  the  judges."  Hersog  v.  United  States,  F.  2d 

(9th  Cir.  1956). 

B.    The  Comments  Were  Not  Error. 

Clearly,  no  "miscarriage  of  justice"  or  ''plain  error" 
resulted  from  the  remarks  of  the  trial  court  below,  as 
they  were  not  error  at  all. 

Similar  remarks,  even  where  objected  to,  have  been  made 
in  other  cases  and  have  been  held  not  to  be  error.  In 
Smith  V.  United  States,  188  F.  2d  969,  971  (9th  Cir., 
1951),  almost  identical  remarks  of  District  Judge  Ben 
Harrison  were  alleged  to  be  coercive.  In  that  case  Judge 
Harrison  stated,  inter  alia, 

"I  have  instructed  the  bailiff  to  provide  you  with 
dinner  if  you  haven't  arrived  at  a  verdict  by  5  :20.  If 
you  arrive  at  a  verdict  after  that  and  I  can  get  in 
the  building  I  will  be  here  to  receive  it,  but  I  am  not 
going  to  put  myself  in  the  same  position  that  Judge 
Speakman  is  in  by  climbing  stairs  at  night.  If  I 
can  get  an  elevator  I  will  receive  your  verdict  up  to 
9:00  o'clock.  If  you  haven't  arrived  at  a  verdict  by 
that  time,  comfortable  quarters  will  be  provided  for 
you  in  a  hotel." 
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Although  other   remarks  of  the   Court  were  made   in 

the  Smith  case   (not  present  herein)   which  inclined  this 

Court  to  consider  the  trial  judge's  remarks  carefully,  the 

opinion  nevertheless  stated: 

"We  find  no  substantial  threat  of  hardship  in  the 
remarks  of  the  Judge  as  to  his  availability  to  receive 
a  verdict  in  the  evening  and  as  to  the  provision  of 
comfortable  quarters  in  the  event  that  the  jury  had 
not  agreed  by  9:00  p.  m." 

In  United  States  v.  Commerford,  64  F.  2d  28,  30-31 

(C.  C.  A.  2,  1933),  the  following  statement  of  the  trial 

judge  was  alleged  to  be  coercive: 

"I  have  called  you  in,  gentlemen,  to  tell  you  that  I 
think  you  ought  to  make  every  possible  effort  to  come 
to  an  agreement  at  least  upon  some  of  the  charges, 
one  or  more,  and  to  make  all  of  the  progress  you  can 
towards  that  end.  In  the  event  that  you  can  not, 
it  will  be  necessary  that  you  be  taken  up  to  the 
hotel  for  the  evening,  and  resume  your  deliberations 
in  the  morning." 

The  appellate  court  stated: 

"We  think  this  instruction  to  the  jury  was  emin- 
ently fair  and  considerate  *  *  *  All  that  was 
said  and  done  was  intended  to  be  of  assistance  to 
the  jury  and  to  provide  for  their  rest  during  the 
night  if  they  failed  to  agree  and  for  their  further 
deliberation  in  the  morning.  No  suggestion  was 
made  as  to  the  verdict  that  the  jury  should  return. 
The  court's  advice  as  to  the  advisability  of  the  at- 
tempt to  reach  an  agreement  was  proper.  Indeed,  it 
was  the  duty  of  the  judge.  Allen  v.  United  States, 
164  U.  S.  492    *    *    *." 
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In  Ammerman  v.  United  States,  262  Fed.  124,  126 
(C.  C  A.  8,  1919),  the  following  statement  of  the  trial 
judge  was  alleged  to  be  coercive: 

"Now,  in  criminal  cases  in  this  court  we  follow 
the  common  law  practice  of  keeping  the  jurors  all 
together  until  the  jury  have  agreed;  but  the  Marshal 
will  endeavor  to  provide  you  a  place  to  sleep  tonight, 
so  as  not  to  keep  you  in  the  jury  room.  *  *  * 
When  you  go  to  the  jury  room,  if  you  agree  on  a 
verdict  this  evening — it  is  now  a  little  after  ten 
o'clock — if  you  want  to  take  a  ballot  and  see  if  you 
can  agree  within  the  next  half-hour,  we  will  be 
ready  to  receive  your  verdict,  and  that  will  release 
you  all.  If  you  should  not  agree,  we  will  have  to 
keep  you  on  hand,  and  you  will  continue  to  deliberate 
in  the  morning." 

The  appellate  court  stated  briefly: 

"This  does  not  approach  coercion." 

It  similarly  may  be  said  of  the  instant  trial  court's 
remarks. 

III. 
The  Verdicts  Were  Not  Contrary  to  the  Law  or  to 

the  Evidence. 

The  third  argument  made  by  the  appellant  apparently 
consists  of  the  following  separate  allegations: 

(A)  Count  One  of  the  indictment  was  barred  by  the 
statute  of  limitations. 

(B)  The  "two-witness"  rule  of  perjury  applies  to  ob- 

struction of  justice  prosecutions. 

(C)  The  Government  failed  to  prove  that  the  appellant 

knowingly  committed  perjury. 

(D)  There  was  insufficient  evidence  to  support  Count 
Three. 
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A.     Count  One  Was  Not  Barred  by  the  Statute  of 
Limitations. 

18  United  States  Code,  Section  3282,  provides  a  five 
year  statute  of  limitations  for  offenses  committed  prior 
to  September  1,  1954,  if  such  offenses  were  not  barred 
prior  to  said  date.  Inasmuch  as  the  instant  offenses  were 
not  barred  on  August  31,  1954  by  the  three-year  Hmitation 
in  former  Section  3282,  the  five  year  period  in  the  new 
section  appHes  thereto.  Thus,  Count  One  of  the  indict- 
ment, brought  on  October  12,  1955,  was  not  barred. 

No  objection  having  been  made  at  the  time  of  trial 
as  to  the  statute  of  Hmitations  question,  the  point  cannot 
be  raised  now.  Rule  12(b)(2),  Federal  Rules  of  Crim- 
inal Procedure,  Title  18,  United  States  Code,  and  see 
Caywood  v.  United  States,  232  F.  2d  220,  229  (9th  Cir. 
1956). 

B.    The  Two-witness  Rule  of  Perjury  Does  Not  Apply  to 
Obstruction  of  Justice  Prosecutions. 

The  appellant's  contention  that  the  "two-witness"  rule 
j  of  perjury  applies  to  obstruction  of  justice  prosecutions 
is  completely  answered  by  Catrino  v.  United  States,  176 
F.  2d  884,  888  (C.  A.  9,  1949).  It  was  therein  held 
that  "one  .  .  .  witness,  if  believed,  was  sufficient  to 
,  convict  of  the  crime  of  obstruction  of  justice."  The  trial 
court  so  instructed  the  jury  [R.  472].  Nor  did  the  Court 
err  in  submitting  the  case  to  the  jury,  as  the  testimony  of 
the  one  witness  Dutcher  as  to  appellant's  solicitation  of 
her  to  commit  perjury  [R.  180-226,  375-384]  would  be 
sufficient  to  convict,  if  believed  by  the  jury. 
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C.     There  Was  Sufficient  Evidence  to  Sustain  Conviction  on 
Counts  One  and  Two. 

The  next  contention  of  the  appellant  is  that  the  appellee 
did  not  prove  beyond  a  reasonable  doubt  that  the  appel- 
lant did  not  believe  in  the  falsity  of  his  prior  testimony. 

1.  Sufficiency   of   the   Evidence   Should   Not   Be 

Raised  for  the  First  Time  on  Appeal. 

This  contention  involves  the  attacking  of  the  sufficiency 
of  the  Government's  evidence,  a  point  which  was  not 
raised  in  the  trial  court,  as  no  motion  for  judgment  of 
acquittal,  as  provided  by  Rule  29,  Federal  Rules  of  Crim- 
inal Procedure,  was  made.  The  general  principle  is  that 
one  is  not  allowed  on  appeal  to  attack  the  sufficiency  of 
the  evidence  presented  to  the  trial  jury  unless  a  motion 
for  judgment  of  acquittal  previously  has  been  made  and 
the  issue  presented  to  the  trial  court  for  its  determination. 

Mitt  on  V.  United  States,  83  F.  2d  278  (C.  C.  A.  9, 
1936),  and  see  cases  cited  therein; 

Moomaw  v.  United  States,  220  F.  2d  589  (5th  Cir. 
1955); 

Mitchell  V.  United  States,  221  F.  2d  554  (8th  Cir. 
1955),  cert.  den.  350  U.  S.  832. 

2.  Proof   of   Appellant   Having   Knowingly    Com- 

mitted Perjury  Was  Overwhelming. 

In  order  to  show  that  no  miscarriage  of  justice  occurred 
in  the  trial,  a  portion  of  the  evidence  bearing  upon  appel- 
lant's lack  of  belief  in  the  truth  of  the  perjurious  state- 
ments will  be  reviewed.  First,  however,  it  must  be  re- 
membered that  the  only  evidence  as  to  appellee's  actual  be- 
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lief  is  not  his  own  declaration  of  innocence.     This  point 

was  well  made  in  United  States  v.  Remington,  191  F.  2d 

246  (2d  Cir.  1951),  wherein  it  was  stated,  at  page  249: 

".  .  .  [T]he  peculiar  rule  concerning  proof  in 
perjury  cases  .  .  .  requires  'direct'  proof  of  the 
crime  by  two  witnesses  who  testify  that  the  accused 
violated  his  oath,  or  'direct'  proof  by  one  witness 
plus  corroborating  circumstances.  Since  the  crime  of 
perjury  consists  '  in  the  contradiction  between  the 
accused's  oath  and  his  belief,  the  only  'direct'  evidence 
of  his  guilt  would  seem  to  be  his  own  declarations  of 
his  belief  .  .  .  But  ...  it  must  be  that 
the  rule  peculiar  to  perjury  as  to  the  character  of  the 
proof,  means  that  it  is  the  facts  from  which  the 
jury  may  infer  the  accused's  state  of  mind  that 
must  be  proved  by  'direct'  evidence.  And  this  view 
is  confirmed  by  Chief  Justice  Vinson's  opinion  in 
American  Communications  Association  v.  Douds,  339 
U.  S.  382,  411  ..  .  where  it  is  said:  '.  .  . 
While  objective  facts  may  be  proved  directly,  the 
state  of  a  man's  mind  must  be  inferred  from  the 
things  he  says  or  does  .  .  .  False  swearing 
.  .  .  must,  as  in  other  cases  where  mental  state 
is  in  issue,  be  proved  by  the  outward  manifestations 
of  state  of  mind    .    .    .' 

"Hence,  the  doctrine  that  perjury  must  be  proved 
by  the  direct  testimony  of  two  witnesses  or  one  cor- 
roborated witness  means  that  the  witnesses  must 
testify  to  some  'overt  act'  from  which  the  jury  may 
'infer'  the  accused's  actual  belief." 

Thus  the  inquiry  herein  must  be  to  determine  whether 
there  was  sufficient  evidence  from  which  the  jury  could 
have  inferred  that  the  appellant  did  not  believe  his  testi- 
mony in  the  civil  action  to  be  true,  and  not  merely  whether 
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the  appellant  has  consistently  stated  to  the  world  that  he 
did  not  commit  perjury. 

The  two  counts  of  perjury  involved  substantially  the 
same  statement  made  by  the  appellant  on  two  different 
occasions.  Count  One  charged,  in  essence,  that  on  Sep- 
tember 8,  1952,  in  a  deposition  in  the  civil  action  brought 
by  appellant  against  the  Builders  Control  Service,  appel- 
lant falsely  deposed  under  oath  that  he  had  entered  into 
a  written  contract  with  Builders  Control  Service  in  Feb- 
ruary, 1948  [Clk.  Tr.  2-5].  Count  Two  charged,  in 
essence,  that  on  October  5,  1954,  appellant  falsely  testified 
under  oath  at  the  time  of  the  civil  trial  that  Russell  M. 
Anderson  had  signed  the  said  contract  on  behalf  of  him- 
self and  Builders  Control  Service  [Clk.  Tr.  5-10]. 

Russell  M.  Anderson  testified  that  no  such  contract, 
written  or  oral,  was  entered  into  [R.  49-50,  83].  In 
addition  to  this  witness'  testimony,  the  following  evidence 
was  before  the  jury: 

1.  In  the  said  deposition  of  September  8,  1952,  appel- 
lant stated  that  he  had  checked  with  Rafael  R.  Gonzales, 
Comptroller  of  Builders  Control  Service  during  the  period 
in  question,  to  see  that  each  of  the  "credit  memoranda" 
had  been  entered  on  the  books  of  the  company  [R.  119- 
121].  Appellant  had  alleged  that  these  credit  memoranda 
had  been  given  him  at  various  times  and  in  various 
amounts  as  indicia  of  the  money  owed  him  for  his  services 
to  the  corporation   [R.  58-76]. 

Mr.  Gonzales  testified  in  the  trial  below  that  he  never 
discussed  with  appellant  any  credit  memoranda — never 
credited  any  sums  to  the  appellant  on  the  books  of  the 
corporation — never  saw  any  contract  pertaining  to  appel- 
lant, although  he  reviewed  all  contracts  of  the  corporation 
in  the  course  of  his  duties  [R.  122-123]. 
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2.  In  the  same  deposition,  appellant  stated  that  he 
had  discussed  his  contract  with  Verle  Fry  who  was  the 
executive  vice-president  of  Builders  Control  Service  dur- 
ing the  period  in  question.  Appellant  further  asked  him 
for  the  return  of  his  file  containing  the  contract  [R.  126- 
127]. 

Mr.  Fry  testified  that  there  was  no  written  contract 
between  the  corporation  and  appellant ;  that  appellant  never 
asked  him  for  the  return  of  his  contract  or  files;  that 
they  never  discussed  any  credit  memoranda  [R.  128,  130- 
131].  The  only  discussion  of  any  contract,  according  to 
Fry,  was  held  five  months  after  appellant's  termination  of 
employment  by  Builders  Control  Service  at  which  time 
appellant  told  him  that  unless  he  was  paid  a  substantial 
sum  of  money,  he  would  file  a  law  suit  versus  Builders 
Control  Service  for  $350,000.00  which  the  corporation 
could  not  stand  because  of  the  ruinous  effect  on  its  finan- 
cial standing  [R.  134]. 

3.  Betty  Jean  Yokes,  former  secretary  for  Builders 
Control  Service,  testified  that  during  January  or  February, 
1951,  appellant  requested  her  several  times  to  testify  that 
she  had  seen  a  written  contract  in  his  file  at  Builders  Con- 
trol Service,  which  she  had  maintained  [R.  168],  although 
she  had  informed  him  that  she  had  seen  no  such  contract 
and  that  it  would  be  perjury  for  her  to  so  testify  [R. 
163-164,  166-167].  Appellant  on  these  occasions  offered 
her  a  new  car  or  a  fur  coat  and  favorable  business  con- 
nections for  her  husband  if  she  would  testify  as  requested 
[R.  164-166,  168,  173]. 

4.  Alice  White  Craver,  also  a  former  secretary  of 
Builders  Control  Service,  testified  that  she  had  no  recol- 
lection of  typing  any  written  contract  between  appellant 
and  Builders  Control  Service  but  that  in  1952  appellant 
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had  requested  her  to  so  testify  and  asked  her  to  come 
to  work  for  him  at  any  salary  she  chose  in  order  that 
she  might  remember  more  about  his  contract  with  Builders 
Control  Service  [R.  179]. 

5.  Appellant  told  Mrs.  Yokes  and  Mrs.  Craver  differ- 
ing versions  as  to  the  disappearance  of  appellant's  written 
contract  [R.  164,  178].  Not  only  did  these  versions  differ 
from  each  other  but  also  from  the  version  appellant  re- 
lated at  the  time  of  the  trial   [R.  279-281]. 

6.  Gladys  Dutcher  testified  that  she  prepared,  at  ap- 
pellant's request  and  under  his  direction,  two  letters  falsely 
stating  that  she  had  seen  a  written  contract  and  credit 
memoranda  between  appellant  and  Builders  Control  Ser- 
vice [R.  183-185,  188,  194].  She  further  testified  that 
she  had  told  appellant  she  had  never  seen  such  a  contract 
or  credit  memoranda  [R.  194,  197,  201]. 

In  Los  Angeles,  during  May,  1954,  appellant  requested 
her  to  testify  in  a  forthcoming  deposition  in  the  civil 
action  to  the  effect  that  what  was  stated  in  the  said  two 
letters  regarding  the  contract  and  credit  memoranda  was 
true  [R.  199-201].  Tape  recordings  of  Mrs.  Butcher's 
and  appellant's  conversations,  Government's  Exhibits  14, 
15,  16,  17  [R.  367],  were  introduced  in  evidence.  The 
incriminating  nature  of  these  conversations  is  readily  ap- 
parent and  the  recordings  completely  substantiated  Mrs. 
Butcher's  testimony  [R.  327-340,  343-348].  Although 
appellant  denied  participating  in  such  conversations  as 
recorded  [R.  352],  it  is  interesting  to  note  his  spon- 
taneous reaction  to  the  playing  of  one  of  the  taped  con- 
versations : 

"You  mean  she  had  a  recorder  hidden  in  my  car?" 
[R.  349]. 
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7.  Thomas  J.  Lawless,  originally  called  as  a  defense 
witness  [R.  265]  testified  that  he  had  seen  certain  papers 
which  appellant  represented  to  be  a  written  contract  of 
employment  between  himself  and  Business  Control  Ser- 
vice and  various  credit  memos  representing  amounts  of 
money  owed  appellant  by  Builders  Control  Service  [R. 
387].  However,  these  were  shown  to  Lawless  by  appel- 
lant in  1953  [R.  387].  Mr.  Lawless  was  certain  of  this 
fact  since  he  did  not  meet  appellant  until  1953  [R.  265, 
387,  392-393,  395,  400,  419].  Appellant  on  the  other 
hand  contended  that  his  contract  and  credit  memoranda 
were  taken  and  withheld  permanently  from  him  in  1950 
[R.  16,  280].  Consequently,  the  documents  shown  Law- 
less presumably  were  forgeries.  It  may  be  inferred  that 
similar  documents  shown  defense  witnesses  in  1950  [R. 
239,  258]  were  likewise  forgeries. 

Further,  appellant  obtained  an  affidavit  [Deft.  Ex.  F; 
Pltf.  Ex.  18]  from  Lawless  to  the  effect  that  he  had  so 
seen  such  a  contract  and  credit  memoranda.  The  date  on 
the  affidavit  of  his  having  so  seen  them  was  in  obviously 
different  type,  however,  and  Lawless  testified  that  such 
date  was  false  and  had  been  inserted  without  his  knowledge 
[R.  265,  388,  390]. 

8.  Appellant  admitted  signing  Government's  Exhibit 
No.  12,  dated  June  16,  1948,  which  contained  a  statement 
that  he  had  not  signed  a  contract  with  Builders  Control 
Service,  and  that  his  salary  was  $3600  a  year  [R.  317- 
318]. 

9.  Appellant  borrowed  money  from  Builders  Control 
Service  at  the  time  he  allegedly  was  being  paid  about 
$160,000  per  year  and  repaid  this  loan  after  he  had  been 
fired,  at  which  time  the  company  allegedly  owed  him  $477,- 
805   [R.  130,  320-321,  324-325]. 
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The  above  evidence  provides  overwhelming  proof  of 
the  falsity  of  the  defendant's  testimony  that  there  was 
a  written  contract  and  credit  memoranda,  and  unmistak- 
ably shows  the  lack  of  appellant's  belief  in  his  own  asser- 
tions that  such  documents  were  in  existence. 

D.     There  Was  Sufficient  Evidence  to  Sustain  Conviction  on 

Count  Three. 

1.     It  Is  Not  Necessary  to  Prove  That  Appellant 
Endeavored  to  Influence  a  "Witness." 

The  contention  of  appellant  in  this  respect  is  that  it 
was  not  proved  that  he  endeavored  to  influence  a  pros- 
pective witness,  and  thus  it  cannot  be  established  that 
the  crime  of  obstructing  justice  occurred. 

First,  the  appellant  was  not  charged  with  having  en- 
deavored to  influence  a  prospective  witness,  but  rather 
with  having  corruptly  endeavored  to  "influence,  obstruct, 
and  impede  the  due  administration  of  justice  .  .  ." 
[Clk.  Tr.  10-11].  This  fact  alone  should  put  to  rest 
the  contention  that  because  Mrs.  Dutcher  was  not  a  "wit- 
ness", the  Government's  proof  failed.  Further,  Count 
Three  clearly  states  an  offense,  as  it  is  laid  within  the 
language  of  18  United  States  Code,  Section  1503,  which 
reads,  in  pertinent  part: 

"Whoever  corruptly  .  .  .  endeavors  to  influ- 
ence, obstruct,  or  impede,  the  due  administration  of 
justice,  shall  be  fined  not  more  than  $5,000  or  im- 
prisoned not  more  than  five  years,  or  both." 

Moreover,    the   cases    leave   no    room    for    doubt   that 
obstruction  of  justice  may  occur  even  though  no  witness 
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is  sought  to  be  corruptly  influenced.  This  was  early  held 
in  Wilder  v.  United  States,  143  Fed.  443,  440  (C.  C.  A. 
4,  1906)  : 

"If  the  strictest  and  narrowest  possible  meaning 
were  given  the  word  'administration',  as  used  in  this 
statute,  the  inferences  forbidden  would  be  confined 
to  those  which  obstruct  or  impede  the  judge,  the 
jurors,  counsel,  the  marshal,  and  possibly  witnesses. 
But  such  obstructions  are  provided  for  in  the  first 
part  of  the  statute,  and  in  using  the  different  and 
broader  language  employed  in  expressing  the  latter 
clause  of  the  statute  it  seems  clear  that  the  intent  was 
to  embrace  obstructions  other  than  those  which  were 
dealt  with  in  the  first  clause.  .  .  .  The  first 
clause  of  section  5399  sufficiently  provides  for  in- 
fluencing, intimidating,  or  impeding  witnesses  (who 
have  been  summoned  or  otherwise  designated  as  such) 
and  officers  of  the  court  while  actually  in  the  dis- 
charge of  their  official  duties.  If  those  acts  which 
may  obstruct  or  impede  the  administration  of  justice, 
and  which  are  not  embraced  within  the  previously  used 
language,  are  held  not  to  be  embraced  within  the 
meaning  of  the  latter  clause  of  section  5399,  Congress 
has  wholly  failed  to  forbid  such  acts,  and  has  use- 
lessly and  confusingly  twice  expressed  the  same  in- 
tent in  different  language." 

Anderson  v.  United  States,  215  F.  2d  84,  87-88 

(6th  Cir.  1954) ; 
United  States  v.  Polakojf,  121  F.  2d  2>2>2>  (C.  C.  A. 

2,1941); 
Bosselman  v.  United  States,  239  Fed.  82  (C.  C.  A. 

2,  1917). 

See  also: 

Catrino  v.  United  States,  176  F.  2d  884,  887  (9th 
Cir.  1949). 
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2.     Mrs.    Dutcher   Was    Such    a   Witness. 

Second,  the  evidence  showed  that  Mrs.   Dutcher  was 

to  be  a  witness  in  the  civil  action,  as  appellant  well  knew, 

since  he  requested  her  to  testify  therein  falsely  for  him 

[R.    199-200,   213-214,    326-328,    331].      The   fact   that 

she  may  not  have  been  subpoenaed  is  immaterial  since  she 

intended  to   give   testimony  which   fact   appellant   knew. 

Such  circumstances  make  Mrs.  Dutcher  a  "witness"  within 

the  meaning  of  the  statute.     As  was  succinctly  held  in 

Walker  v.  United  States,  93  F.  2d  792,  795   (C.  C.  A. 

8,  1938) : 

"It  was  not  necessary  to  prove  that  she  had  been 
subpoenaed.  She  was  such  a  witness  if  she  then 
intended  to  testify  on  the  trial  of  the  case  then  pend- 
ing in  the  District  Court." 

Appellant   cites   as   supporting   his   position.    Smith   v. 

United  States,  174  Fed.  351   (C.  C.  A.  8,  1921).     It  is 

interesting  to  note,  however,  the  holding  of  the  Court  at 

page  353: 

"Many,  probably  a  majority,  of  all  the  witnesses 
who  testify  in  courts  of  justice,  do  so  without  the 
service  of  a  subpoena  .  .  .  They,  however,  are 
not  less  witnesses  than  those  who  testify  under  sub- 
poenas. The  corrupt  threatening  or  forceful  influ- 
encing or  intimidation  of  witnesses  who  testify  with- 
out subpoenas  is  not  less  pernicious  than  that  of 
witnesses  under  orders  of  the  court,  and  a  construc- 
tion which  would  limit  the  protection  of  this  section 
to  the  latter  class  of  witnesses  is  too  narrow  and 
unreasonable.  The  terms  of  the  statute,  the  evil  it 
was  enacted  to  prevent,  and  the  protection  it  was 
intended  to  provide,  leave  no  doubt  that  under  its 
true  interpretation  each  of  those  who  are  subpoenaed 
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to  come,  of  those  who  are  called  and  accept  the 
call  to  come  without  subpoenas,  of  those  who  are 
prompted  to  come  by  their  interests,  of  those  who 
expect  to  come,  and  of  those  who  are  selected  and 
expected  to  come  to  testify  in  any  case  in  any  court 
of  the  United  States,  falls  within  the  class  described 
by  the  terms  'any  witness,  in  any  court  of  the  United 
States,'  in  the  section  under  consideration"  [Emphasis 
added] . 

3.  No  Variance  Occurred. 
The  point  might  be  raised  in  oral  argument  by  appellant 
that  if  the  evidence  did  show  Mrs.  Dutcher  to  be  a  "wit- 
ness", then  the  indictment  did  not  charge  appellant  with 
corruptly  endeavoring  to  influence  a  witness,  but  rather 
with  corruptly  endeavoring  to  obstruct  justice,  and  thus 
failure  of  proof  or  material  variance  occurred.  Such  a 
possible  argument  will  be  met  in  advance. 

The  proof  conformed  exactly  to  the  pleading,  since 
it  was  proved,  as  charged,  that  appellant  sought  to  have 
Mrs.  Dutcher  falsely  testify.  The  manner  of  pleading 
is  quite  proper  and  states  an  offense,  since  obstructing  jus- 
tice obviously  occurs  by  the  influencing  of  a  witness.  In 
Anderson  v.  United  States,  215  F.  2d  84,  87-88  (6th  Cir. 
1954),  the  indictment  similarly  charged  appellants  with 
having  corruptly  endeavored  to  impede  the  due  admin- 
istration of  justice  by  agreeing  to  alter  the  testimony  of 
two  witnesses  in  a  pending  federal  case.  The  appellate 
court  therein  held: 

"The  language  of  the  indictment  charging  the 
offense  is  in  strict  conformity  with  the  definition  of 
the  offense  in  the  statute. 

******** 


—26- 

"It  would  seem  easy  to  understand  in  the  context 
what  was  meant  by  a  corrupt  endeavor  to  impede 
the  due  administration  of  justice.  There  can  be  no 
reasonable  doubt  that  an  effort  to  alter  testimony 
of  witnesses  for  a  corrupt  purpose  would  plainly  be 
an  endeavor  to  impede  the  due  administration  of 
justice.  We  think  the  implication  so  plain  that  the 
point  need  not  be  labored." 

4.     Obstruction    of   Justice   May    Occur    in    Civil 

Cases. 

The  next  contention  of  appellant  is  contained  at  lines 

16-18,  page  16  of  his  brief: 

"Also,  until  the  government  showed  that  she  was 
or  would  be  a  witness  on  the  issues  of  the  perjury, 
there  was  nothing  to  influence  or  instruct  (sic)  a 
'witness'." 

The  appellee  may  well  misunderstand  this   argument, 

but  if  what  is  meant  by  it  is  that  obstruction  of  justice 

may  occur  only  in  criminal  cases,  the  argument  is  poorly 

founded.     As  was  held  with  respect  to  the  predecessor 

statute  to  18  U.  S.  C.  Section  1503,  in  Wilder  v.  United 

States,  143  Fed.  433   (C  C.  A.  4,  1906): 

'The  contention  that  a  violation  of  Section  5399, 
consisting  of  obstructing  the  administration  of  justice 
in  a  civil  Htigation,  between  private  citizens  in  a  fed- 
eral court,  is  not  an  offense  against  the  United  States, 
need  not  be  discussed  at  any  length.  One  of  the 
sovereign  powers  of  the  United  States  is  to  admin- 
ister justice  in  its  courts  between  private  citizens. 
Obstructing  such  administration  is  an  offense  against 
the  United  States,  in  that  it  prevents  or  tends  to 
prevent  the  execution  of  one  of  the  powers  of  the 
government,     [citing  cases]." 
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Sneed  v.  United  States,  298  Fed.  911,  912  (C.  C.  A.  5, 
1924),  also  so  held: 

"That  the  United  States  was  not  a  party  to  the 
civil  cause  in  which  Patterson  was  a  juror  makes 
no  difference.  The  justice  being  administered  was 
the  justice  of  the  United  States,  and  its  purity  and 
freedom  is  to  be  protected  by  federal  law." 

Conclusion. 

The  record  in  this  case  plainly  shows  that  no  error  oc- 
curred in  the  trial  below.  The  limitation  of  the  defense 
as  to  the  minutiae  of  appellant's  duties  with  Builders  Con- 
trol Service  was  an  entirely  proper  exercise  of  discretion 
in  eliminating  immaterial  matters  likely  to  confuse  the 
jury  and  delay  the  trial.  The  arguments  that  the  District 
Court's  comments  to  the  jury  were  coercive  and  that  the 
evidence  was  insufficient  to  support  the  verdicts  border 
I  on  the  specious  when  the  record  and  the  applicable  law 
;  is  examined. 

1  It  is  a  rare  trial,  however,  in  which  some  error,  of  vary- 
j  ing  degree,  does  not  arise  due  to  the  heat  of  conflict  or 
necessity  for  instantaneous  rulings.  Consequently,  this 
Court  may  find  that  error  existed  in  the  proceedings 
below.  Nevertheless,  the  clear  evidence  of  appellant's 
guilt  unequivocally  shows  that  no  miscarriage  of  justice 
or  denial  of  fair  trial  resulted  therefrom. 
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